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ANNEX III – COUNTRY REPORTS

This Annex aims at illustrating the legal framework of the major national markets
for security-related products and services in Europe. The current legal situation of
seven EU Member states (England and Wales, France, Germany, The Netherlands,
Poland, Spain and Sweden) is analysed by national reporters following a Questionnaire which was devised by Professor Monika Hinteregger (University of Graz and
ECTIL). For the purpose of better cross referencing within the national reports,
each report has been given marginal numbers. These numbers however do not
correspond to particular parts of the Questionnaire but are rather intended to aid the
reader in later referencing the report.
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A. General Questions
Introduction
1

There is no unified set of principles covering the third party liability of the
Security Industry. Instead, such liability is governed by a combination of various common law and statutory rights of actions. The main tort law actions
will arise in negligence, nuisance (both public and private) and under the rule
in Rylands v Fletcher. In some specific situations, an action for breach of statutory duty will also be available. The main statutory regimes of liability arise
under the Consumer Protection Act 1987, the Nuclear Installations Act 1965
and the Civil Aviation Act 1982. In addition, the obvious risks arising from
particularly hazardous activities, such as those involving nuclear power and
those likely to cause serious environmental harm, are heavily regulated at a
domestic, European and international level. Within this context, the UK has a
good record of implementing European Directives and adhering to international treaties.
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I. Bases of Liability
1. Fault based liability
a) Please describe very briefly the fundamentals of fault based liability in
your jurisdiction.
2

The regime of liability for civil wrongs in England and Wales is predominantly fault based. For the purposes of assessing the potential third party liability
of the Security Industry, broadly conceived, the most important area of tort
law to consider is negligence. The tort of negligence may be defined as the
breach of a legal duty of care which results in damage. The vast majority of
tort law rules have been established by case law.

3

The tort of negligence is comprised of four legal elements: actionable damage,
duty of care, breach of duty and causation. The burden of proof falls on the
claimant to establish all four elements and there are no exceptions to this rule.
The relevant standard of proof is the balance of probabilities. Unless the
claimant can establish all four elements of negligence on the balance of probabilities, the claim will fail.
ii) Actionable damage

4

To satisfy the requirement of actionable damage, the claimant must establish
that he has suffered a recognised form of harm that meets a minimum threshold of seriousness in the circumstances. In the absence of such damage, no
cause of action arises. There is no set test for determining whether this threshold has been met in any given case. Generally any form of physical personal
injury or property damage will suffice as long as it is more than merely trivial.1 Claimants wishing to sue in respect of purely psychiatric harm must establish that their harm amounts to a medically recognised psychiatric condition.2
As a general rule, pure economic loss is not recoverable in negligence.3 There
is, however, a limited exception to this rule which will be discussed in no 8
below in relation to the duty of care requirement.

1

One exception to this rule in relation to physical personal injury relates to a lung condition
known as pleural plaques. Pleural plaques are discrete areas of fibrosis on the linings of
the lungs and they are generally caused by exposure to asbestos. Following the House of
Lords decision in Rothwell v Chemical & Insulating Co Ltd [2007] UKHL 39, pleural
plaques are not capable of constituting actionable damage for the purposes of founding a
cause of action in negligence on the basis that they are generally asymptomatic. Many
thousands of individuals in the UK have developed pleural plaques as a result of occupational exposures to asbestos and recognition of employer liability for such harm would
place a considerable financial burden on the insurance industry.
2 Hinz v Berry [1970] 2 QB 40.
3 Spartan Steel & Alloys Ltd v Martin & Co (Contractors) Ltd [1973] QB 27.
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iii) Duty of care
5

The standard test for establishing a duty of care in negligence is known as the
Caparo test4 and it involves three requirements: foreseeability, proximity and
‘fairness, justice and reasonableness’. The latter requirement generally involves recourse to broad policy considerations. In standard negligence scenarios, where the defendant actively inflicts some kind of physical personal injury or property damage on the claimant, a duty of care will usually be easy to
establish. Where however the negligence claim is novel or exceptional in
some respect, for example where it involves an omission on the part of the defendant rather than the positive infliction of harm, or where the actionable
damage takes the form of psychiatric harm or pure economic loss, then the duty of care stage of the negligence enquiry becomes more complicated. Depending on the exceptional nature of the claim, different duty of care considerations will come into play. In terms of assessing the potential liability of Security Industry defendants, it is helpful to broadly categorise the different
types of negligence allegations that are most likely to arise and to consider
how the duty of care requirement will be assessed in each. As will be seen below, much will depend on the extent to which the defendant can be said to
have ‘assumed responsibility’ for the harm in the circumstances.

6

Negligence claims against Security Industry defendants can be broadly categorised as follows: service provider scenarios; safety regulator scenarios; defective product scenarios; and occupier liability scenarios. Within each category, the rules governing the duty of care will differ depending on whether the
harm is physical or purely financial and sometimes also on whether or not it
has been actively inflicted by the defendant.

7

Where a defendant undertakes to provide a commercial service, either to specifically identified individuals, or to a specific limited class of persons, he will
owe a duty to take reasonable care as regards the manner in which the service
is delivered to avoid causing foreseeable physical injury to those persons and
also to any foreseeable third parties.5 This duty will be based on the standard
Caparo test of foreseeability, proximity and fairness, justice and reasonableness. Thus, in Bailey v HSS Alarms,6 a security company which had subcontracted with an alarm company to monitor a burglar alarm sold to the claimant
was held to owe a duty of care to the claimant in respect of the property damage and lost profits he sustained when his business premises were burgled.7
4

Established in Caparo Industries Plc v Dickman [1990] 2 AC 605.
See, for example, Pearson Education Ltd v Charter Partnership Ltd [2007] EWCA Civ
130.
6 The Times, 20 June 2000.
7 Under the terms of the subcontracted agreement, the defendants had undertaken to notify
both the police and the named key holders to the property in the event of the alarm being
triggered. When the alarm activated during the burglary, the defendants notified the po5
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The defendants had tried to argue that their lack of knowledge as to the exact
nature of the claimant’s business or the value of the goods stored there meant
that there was insufficient proximity between the parties for duty purposes but
this was rejected by the Court of Appeal. The whole purpose of the defendant’s business was to monitor alarms for profit. The defendant was being paid
to carry out a monitoring service on the claimant’s behalf and it must have
known that the claimant was relying on it to carry out the service properly.
8

Where the harm caused through the provision of the service is purely financial, a stricter duty of care test will apply and the circumstances in which a duty of care will arise will be more limited. It will generally not extend to relational harm suffered by third parties.8 Referred to as the Hedley Byrne test,9
the exceptional duty of care test in respect of purely financial loss involves
two limbs: establishing that the defendant voluntarily assumed responsibility
to protect the financial interests of the claimant and establishing that the
claimant reasonably relied on that undertaking. The assumption of responsibility does not have to be express and can be inferred from the defendant’s
general conduct in the circumstances. The claimant must be known to the defendant as either a specifically identified individual recipient of the service or
as a member of a limited class of recipients.10 The assumption of responsibility must relate specifically to the financial interests of the claimant in the circumstances. This means that the service in question must directly affect the
claimant’s financial interests, for example by involving the provision of advice about security risks or financial liabilities. When providing the service, it
must be reasonably foreseeable to the defendant that the claimant will rely on
the service and that he will run a particular financial risk in doing so. A duty
will be most easily established in cases where there have been personal dealings between the parties, where the defendant can somehow be said to have
induced the claimant’s reliance, and where the defendant would reasonably
have anticipated that the claimant would not obtain an independent second
opinion in the circumstances.11

lice but were unsuccessful in notifying the key holders as they dialled the wrong telephone numbers. When the police attended the property, they were consequently unable
to gain access.
8 Weller v Foot and Mouth Disease Research Institute [1966] 1 QB 569; D Pride and Partners (a firm) v Institute for Animal Health [2009] EWHC 685 (QB).
9 The test was established in Hedley Byrne Co Ltd v Heller & Partners Ltd [1964] AC 465.
Initially the test only applied to negligent misstatement scenarios, but it was extended to
cover negligent provision of services cases by the House of Lords in Henderson v Merrett Syndicates Ltd [1995] 2 AC 145.
10 D Pride & Partners (A Firm) v Institute for Animal Health [2009] EWHC 685 (QB).
11 Williams v Natural Life Health Foods [1998] 1 WLR 830; Smith v Eric Bush [1990] 1
AC 831.
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English tort law recognises no general duty to rescue.12 As such, the mere fact
that a service provider could easily have prevented the occurrence of physical
harm will not in itself found a duty of care in negligence. The existence of
some kind of special relationship of close proximity between the defendant
and the claimant is required. The House of Lords decision in Sutradhar v National Environment Research Council13 provides a good example of this. As
part of a research project funded by the Overseas Development Agency, the
defendant research council carried out tests on the presence of certain toxins
in samples of groundwater in Bangladesh and published a report of their results. They did not test for the presence of arsenic and their report made no
mention of arsenic. They were sued by a Bangladeshi national who alleged
that he suffered arsenic poisoning as a result of drinking groundwater. He argued that the defendants were responsible for this harm on the basis that their
report had induced the health authorities in Bangladesh to believe that the
country’s drinking water was safe and that it thereby prevented them from
taking steps which they would otherwise have taken to decontaminate the water. The House of Lords dismissed the claim on duty grounds. There was no
contract, statute or other arrangement that imposed a duty on the part of the
defendants towards either the government or people of Bangladesh to test the
water for anything. Consequently, they had no responsibility for ensuring that
the water was safe to drink. The mere fact that the defendants had expert
knowledge that could have been used for public health purposes did not create
a duty to the general population affected.

10 Where the defendant performs the role of a private safety regulator or inspector, he will generally owe a duty to take reasonable care to prevent the manifestation of obvious risks of harm to foreseeable victims. In Perrett v Collins,14 a passenger in a light aircraft who sustained serious injuries when the
aircraft crashed was able to claim damages in negligence from both the individual who had carried out the official airworthiness inspection and the regulatory authority which had issued the fitness to fly certificate.15 Similarly, in
Wattleworth v Goodwood Road Racing Co Ltd,16 the voluntary action of a
motor sports regulatory body in providing safety advice to the organisers of a
motor race was held to place the regulatory body under a duty to take reasonable care to protect all the participants in the race from foreseeable physical

12

Capital and Counties plc v Hampshire County Council [1997] QB 1004.
[2006] UKHL 33.
14 [1998] 2 Lloyd’s Rep 255.
15 The regulatory authority in this instance was a not-for-profit organisation called The
Popular Flying Association, which had been authorised by the UK’s Civil Aviation Authority to provide airworthiness services. The individual inspector sued was one of its
employees.
16 [2004] EWHC 140 (QB).
13
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injury.17 By contrast, where the harm involved is purely financial, the courts
are much less inclined to impose a duty of care on a regulator.18
11 Liability in respect of defective safety devices can arise both in negligence
and under the Consumer Protection Act 1987 (CPA). The statutory regime for
defective products is considered below in no 26-28 and it operates to supplement the applicable negligence law rules. The duty of care arising in negligence in respect of a harmful product is fairly wide.19 It applies not just to
manufacturers of products, but also to designers,20 installers21 and repairers22
and it will cover all foreseeable physical injuries. This means that the wider
the market that is targeted with the product, the greater the number of potential claimants. The duty is limited to products that are not intended to be inspected before they reach the consumer. However, intermediate inspection
needs to be probable rather than just possible. If there is only a possibility of
intermediate inspection, the defendant’s duty will remain intact.23 The duty also encompasses an obligation to provide adequate warnings of non-obvious
dangers and of risks that subsequently become known to the defendant.24
12 There is no direct authority on whether the duty extends to scenarios where
the faulty product in question merely fails to prevent harm. For example, does
an alarm manufacturer owe a duty of care to customers who have suffered
personal injury or property damage as a result of the alarm failing to work?
The authors of Clerk & Lindsell on Torts suggest that a duty would arise in
such circumstances as long as the claimant in question can demonstrate reliance.25 This would appear to be correct. A strong analogy can be drawn with
the decision in Bailey v HSS Alarms Ltd, discussed above in no 7.
13 UK tort law also imposes extensive common law duties on occupiers. These
duties operate alongside specific statutory obligations arising under the Occupiers’ Liability Acts 1957 and 1984. In negligence, occupiers have a duty to
take reasonable care to ensure that their property does not cause foreseeable
physical injury. This duty incorporates positive obligations to prevent or abate
hazards caused by acts of nature or by third parties. Thus, in Goldman v Hargrave,26 when a bolt of lightning set fire to a tree on the defendant’s property,
the defendant was said to be under a duty to take reasonable steps to prevent
17

See also Watson v British Boxing Board of Control Ltd [2001] QB 1134.
Marc Rich & Co AG v Bishop Rock Marine Co Ltd [1996] AC 211.
19 Donoghue v Stevenson [1932] AC 562.
20 Hindustan SS Co v Siemens Bros & Co Ltd [1955] 1 Lloyd’s Rep 167.
21 Hartley v Mayoh & Co [1953] 2 All ER 525.
22 Haseldine v Daw & Son Ltd [1941] 2 KB 343.
23 Griffiths v Arch Engineering Co Ltd [1968] 3 All ER 217.
24 Coal Pension Properties Ltd v Nu-Way Ltd [2009] EWHC 824 (TCC).
25 A Dugdale and M Jones, 2012, ch 11, para 21.
26 [1967] 1 AC 645.
18
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the fire spreading to neighbouring properties. He failed to do so and was consequently held liable for the resulting property damage. In Clark Fixing Ltd v
Dudley MBC,27 a local authority was held liable for neighbouring property
damage caused by a fire which had been started in one of its empty properties
by unknown trespassers. The duty was based on the fact that the defendant authority knew about previous acts of vandalism in the property and therefore
had constructive knowledge of the risk of third parties starting a fire. The duty
was said to consist of an obligation to remove combustible material from the
property and to reasonably secure it against unauthorised entry. These decisions make it clear that the liability of an occupier for harm due to the potentially hazardous state of his property is not limited in application to claimants
who are present on the property. In this respect, the negligence liability of occupiers is much wider than the statutory forms of liability arising out of the
Occupiers’ Liability Acts 1957 and 1984. A further recent Court of Appeal
decision of interest in this context is Everett v Comojo (UK) Ltd28 in which a
nightclub owner was held to owe a duty of care to control the conduct of potentially violent or dangerous third parties so as to prevent the nightclub’s
guests from foreseeable personal injury.
14 One last aspect of the duty of care which warrants consideration here is that
which relates to harm in the form of psychiatric injury. Where an act of negligence results in widespread damage, for example where there is an explosion
at a chemical factory, it is likely that the number of individuals affected by
psychiatric harm will be even greater than the number affected by physical
harm. From a damages liability perspective, this need not concern the defendant for the English tort law rules of duty operate to significantly limit such liability. Established by the House of Lords in Alcock v Chief Constable of
South Yorkshire,29 the test for duty in respect of psychiatric harm draws a distinction between primary victims and secondary victims. Primary victims are
those persons who have been directly involved in the harm-causing incident
and whose psychiatric harm arises out of a fear for their own physical safety
in the circumstances. Such victims are owed a duty of care automatically. Anyone who does not qualify as a primary victim will be regarded as a secondary
victim. Usually secondary victims are witnesses or bystanders. Such victims
are subject to the following onerous set of duty of care requirements: proximity in time and space to the harmful incident; direct perception of the incident
with one’s own unaided senses; a close relationship of love and affection with
a primary victim to the incident; and reasonable foreseeability of the psychiatric harm in a person of ordinary fortitude. These requirements effectively limit
the duty of care to close relatives (ie spouses or children) directly witnessing a
horrific event involving their loved ones.
27

[2001] EWCA Civ 1898.
[2011] EWCA Civ 13.
29 [1992] 1 AC 310.
28
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iv) Breach of duty
15 The standard test for breach of duty in negligence is the ‘reasonable person’
test. Where the defendant professes a particular set of skills, the ‘reasonable
person’ test becomes the ‘the reasonable person trained in those skills’.30 Applied objectively, the courts determine how the reasonable person is likely to
have acted in the relevant circumstances and then measure the defendant by
that standard. If the defendant falls below that standard, he will be in breach
of their duty of care. In ordinary cases where it is not instinctively obvious
how the reasonable person would have acted, the courts will weigh up the following four factors to determine the matter: the magnitude of the risk; the
gravity of the harm; the cost of precautions; and the social utility of the defendant’s conduct. In professional liability contexts, much will depend on the
expert witness evidence about accepted industry standards or practices.31 It is
important to bear in mind that in order to discharge the duty, the defendant is
only expected to take reasonable steps to avoid the harm and not necessarily
to prevent it.
16 In cases where there is no evidence as to what caused the harm, a claimant can
ask the court to apply the doctrine of res ipsa loquitur (meaning ‘the thing
speaks for itself’). The doctrine operates by permitting an inference of breach
to be drawn where the following requirements can be satisfied: the thing that
inflicted the damage was under the sole control of the defendant or his agent
and the accident is such that it would not normally happen in the absence of
negligence.32 In practice, the remit of the doctrine is narrow.
v) Causation
17 The causation stage of the negligence enquiry sub-divides into two parts:
factual causation and legal causation. The requirement of factual causation is
discussed in more detail in no 47 below. Essentially it involves proving that
there is a link between the defendant’s breach of duty and the claimant’s
pleaded actionable damage. If the damage was caused entirely by something
else, and the timing of the defendant’s faulty behaviour was merely a coincidence, then the defendant cannot be held liable towards the claimant. The
purpose of the tort of negligence is not to impose liability for fault, rather it is
to impose liability for harm that has been brought about through faulty behaviour.
18 It is under the rubric of legal causation that the courts consider notions of
remoteness and intervening acts. The test for remoteness is known as the

30

Wilsher v Essex Area Health Authority [1987] QB 730.
Bolam v Friern Hospital Management Company [1957] 1 WLR 582.
32 Scott v London and St Katherine Docks Co (1865) 3 H&C 596.
31
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Wagon Mound test33 and it posits that the defendant can only be liable for reasonably foreseeable forms of harm. If the actionable damage pleaded by the
claimant is of a type that could not have been anticipated in the circumstances,
it will be deemed too remote and the defendant will avoid liability. Thus, if
only property damage could have been anticipated and the claimant instead
ended up sustaining personal injury, he would fall foul of the remoteness rule.
It should be emphasised that it is only the broad category of harm that must be
reasonably foreseeable, and not the manner of its occurrence or its degree of
severity.34 This means that the test is not as defendant-friendly as it might initially seem.
19 An intervening act, that is, one which occurs after the defendant’s breach to
exacerbate the claimant’s situation, can have the effect of severing the causal
connection between the breach and the damage and thereby extinguishing the
defendant’s liability at that point. The rules governing intervening acts differ
slightly depending on whether the intervention takes the form of an act of nature, an act of a third party or an act on the part of the claimant, but in essence
only events which are wholly unanticipated by the defendant are capable of
relieving the defendant of liability for subsequent harm.35 In practice, this
makes it difficult for a defendant to avoid liability through an intervening act
argument.
vi) Defences
20 In terms of general defences to negligence, the most common defence put
forward is that of contributory negligence. Under s 1(1) of the Law Reform
(Contributory Negligence) Act 1945, contributory negligence operates as a
partial defence to reduce the damages payable to the claimant by ‘such an extent as the court thinks just and reasonable having regard to the claimant’s
share in the responsibility for the damage’. It is not uncommon for the claimant’s damages to be reduced by one half or even two thirds on contributory
negligence grounds.
vii) Vicarious liability
21 Over the last twenty years, the doctrine of vicarious liability has been significantly expanded by the UK courts. Where it applies, the doctrine imposes nofault liability on the defendant for the tortious behaviour of another. It mainly
applies to employers in respect of torts committed by employees within the

33

The test was established in Overseas Tankship (UK) Ltd v Morts Dock and Engineering
Co Ltd (The Wagon Mound (No 1) [1961] AC 388.
34 Hughes v Lord Advocate [1963] AC 837.
35 See, for example, Philco Radio and Television Corporation of Great Britain Ltd v J
Spurling Ltd [1949] 2 All ER 882.
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course of their employment.36 Prior to the decision of the House of Lords in
Lister v Hesley Hall,37 the test for determining whether an employee’s tort occurred within the course of employment operated on a fairly narrow basis so
as to confine an employer’s vicarious liability to acts of work-related employee negligence.38 In Lister, the House of Lords wished to extend the doctrine of
vicarious liability in order to make an employer liable for acts of child abuse
carried out by an employee. Such intentional wrongdoing fell outside the
scope of the traditional test for course of employment. The solution adopted
by the House of Lords was to create a new test for course of employment
which would be capable of encompassing intentional conduct. Known as the
‘close connection’ test, this test operates very broadly by requiring the claimant to establish that the tortious incident had some kind of even loose connection with the work that the employee was employed to do. Thus, in Mattis v
Pollock39 a nightclub owner was held vicariously liable for a violent assault
committed by one of his door supervisors. Prior to the assault, the door supervisor had been involved in an altercation with a group of the claimant’s
friends inside the nightclub and this had resulted in the door supervisor being
chased from the scene by several individuals (not including the claimant). The
door supervisor made his way to his home which was nearby, armed himself
with a knife and then returned to the nightclub where he charged at a group of
men standing outside. He seized the claimant, seemingly at random, and
stabbed him in the back, severing his spinal cord and rendering him paraplegic. The fact that the attack took place during the door supervisor’s working
hours and that it was clearly linked to events which had taken place earlier inside the nightclub were held by the Court of Appeal to be key to the finding
that the conduct fell within the course of employment in this instance. Crucially, however, the defendant nightclub owner was also said to have previously encouraged the door supervisor to act in an aggressive and intimidatory
manner.
22 Until 2012, the category of worker for whom an employer could be vicariously liable was strictly limited to formal employees, that is, those employed under a contract of service. Following the Court of Appeal decision in E v English Province of Our Lady of Charity40 in July 2012 and the Supreme Court
(formerly the House of Lords) decision in The Catholic Child Welfare Society
v Various Claimants41 in November 2012, the doctrine now covers relationships that are merely ‘akin to employment’. Most significantly, these deci36

Under s 10 of the Partnership Act 1980, partners are also vicariously liable for each other’s torts. See Dubai Aluminium v Salaam [2003] 2 AC 366.
37 [2001] UKHL 22.
38 The test applied was known as ‘the Salmond test’ and it set out that an act would be
deemed to have been done during the course of employment if it could be described as
either a wrongful act authorised by the employer, or a wrongful and unauthorised mode
of doing some authorised act.
39 [2003] EWCA Civ 887.
40 [2012] EWCA Civ 938.
41 [2012] UKSC 56.
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sions confirm that unincorporated associations can be vicariously liable for
torts committed by their members and that in determining the requirement of a
‘relationship akin to employment’ the courts will assess the extent to which
the tortfeasor could be said to have been furthering the common aims of the
organisation at the time when the harm occurred. The defendant in E v English was the Catholic Church and it was sued in respect of acts of child abuse
carried out by a priest. Although the Catholic Church is not a legal entity and
its priests are technically ‘office holders’ rather than employees, the Court of
Appeal relied on the fact that the Church operates in practice just like a business.42 Of greater practical significance for present purposes is the Supreme
Court’s decision to apply the same reasoning to a lay religious organisation in
Catholic Child Welfare Society for it signals that the ratio of E v English is not
limited solely to the Catholic Church but extends more generally to unincorporated associations.
23 The decision in Catholic Child Welfare Society holds further significance for
the Security Industry in so far as it signals the adoption of a more flexible judicial approach to the issue of dual vicarious liability. This case involved a
group action brought by 170 former students of a residential school in respect
of acts of abuse allegedly committed by teachers at the school. The teachers in
question were lay members of the defendant society’s teaching organisation
who were formally employed by a second set of defendants, the managers of
the school. At first instance and on appeal, the school management was held
solely liable. Before the Supreme Court, the school management argued that
the defendant society should share responsibility for the acts of abuse. The
Supreme Court upheld the appeal and imposed dual vicarious liability on the
basis that both sets of defendants had set in motion and benefitted from the
teaching provided by the errant teachers.
24 Prior to Catholic Child Welfare Society, the UK courts had tended to apply a
stringent control test for determining whether a finding of dual vicarious liability was appropriate in the circumstances and such findings were consequently rare.43 Where the courts were faced with a case involving a ‘loaned’
or ‘borrowed’ employee, such as where security personnel are hired out to clients by security companies, the courts would usually have focused their attention on determining who, as between the general and temporary employer,
had most control over the individual tasks performed by the worker.44 Liability would then have been imposed wholly on one or the other. In future, it is
to be expected that both sets of employers will be held liable.

42

ibid at [77].
Viasystems (Tyneside) Ltd v Thermal Transfer (Northern) Ltd [2006] 2 WLR 428.
44 See, most notably, Hawley v Luminar Leisure Plc [2006] EWCA Civ 18, in which a
nightclub owner was held vicariously liable for the torts of door supervisors supplied by
a security services company.
43
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b) Are there special rules with respect to the concurrence of contractual and
non-contractual claims?
25 No, there are no special rules on this issue. Where causes of action are available in both contract and tort, claimants are generally free to pursue either
cause of action.
2. Product liability
Do the product liability rules in your jurisdiction differ from the EU Product
Liability Directive?
26 The UK gave effect to Directive 85/374/EEC on product liability by implementing the Consumer Protection Act 1987. The provisions of the 1987 Act
largely mirror the Directive and the only significant deviation relates to the
wording of the ‘development risks’ defence. Art 7(e) of the Directive provides
that the defendant will not be liable if he proves ‘that the state of scientific
and technical knowledge at the time when he put the product in circulation
was not such as to enable the existence of the defect to be discovered’. In contrast, s 4(1)(e) of the 1987 Act sets out that liability will be avoided if ‘the
state of scientific and technical knowledge at the relevant time was not such
that a producer of products of the same description as the product in question
might be expected to have discovered the defect if it had existed in his products while they were under his control’. The s 4(1)(e) defence is potentially
wider that its Directive equivalent in two ways: it applies where the defendant
could not have been expected to discover the risk as opposed to being limited
to scenarios where it would have been impossible to do so in the circumstances; and it limits the relevant knowledge to the knowledge existing solely within that particular industry, whereas the Directive refers to knowledge existing
generally.
27 The European Commission took the view that the difference between the two
defences was so significant as to put the UK in breach of its obligation to
transpose the Directive and it brought infringement proceedings accordingly.45
However, the European Court of Justice held that the Commission’s allegation was not made out. Although there were some inconsistencies in the wording of the provisions, there was no obvious conflict between the two. Fatal to
the Commission’s case was the fact that it had been unable to refer to any UK
decision which demonstrated that the s 4(1)(6) would be interpreted and applied in a manner that conflicted with the Directive. This was due to the simple fact that no case law in relation to the 1987 Act actually existed at that
time.

45

Commission of the European Communities v United Kingdom [1997] 3 CMLR 923.
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28 The most significant recent UK decision on the development risks defence
indicates a commitment to the spirit of the Directive. A v National Blood Authority46 involved a product liability action brought by a group of claimants
who had contracted Hepatitis C after receiving transfusions of contaminated
blood. In determining both the issue of defectiveness and the applicability of
the development risks defence, the presiding judge, Mr Justice Burton, bypassed the 1987 Act altogether and referred directly to the provisions of the
Directive.
3. Special liability regimes
a) Does your jurisdiction provide for instruments to tighten or increase liability with respect to dangerous activities?
29 No, there are no specific common law rules of this nature. A form of semistrict liability governing property damage caused by the escape of dangerous
things arises under the rule in Rylands v Fletcher.47 According to the original
formulation of the rule, ‘the person who for his own purposes brings on to his
lands and collects and keeps there anything likely to do mischief if it escapes,
must keep it in at his peril, and, if he does not do so, is prima facie answerable for all the damage which is the natural consequence of its escape’.48 To
establish liability under the rule, it is necessary to satisfy the following requirements: in bringing and keeping the thing on his land, the defendant must
have been engaging in a non-natural and non-ordinary use of the land; the
thing that escapes must be dangerous in the sense of creating a high risk of
harm in the event of an escape; the thing must escape from within the confines
of the defendant’s property and cause the relevant harm outside of that property; and the harm that is caused must be of a type that was reasonably foreseeable in the circumstances.49
30 The rule in Rylands v Fletcher is formally classified as a sub-category of
private nuisance. Whereas liability in private nuisance usually only attaches to
sustained interferences with land, the rule in Rylands v Fletcher imposes liability for one-off incidents, albeit incidents of a very specific nature. Like nuisance, however, the rule in Rylands v Fletcher can only be invoked by persons
with a proprietary interest in the land affected and it does not provide recovery for personal injuries.50
31 The relevance of Rylands v Fletcher liability to the Security Industry is well
illustrated by the recent High Court decision in Colour Quest ltd v Total
46

[2001] 3 All ER 289.
(1866) LR 1 Ex 265.
48 ibid at 279-280.
49 Transco plc v Stockport MBC [2004] 2 AC 1.
50 ibid.
47
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Downstream UK plc.51 The case involved multiple claims for property damage, consequential economic loss and pure economic loss arising out of a series of explosions at the Buncefield oil storage terminal in 2005. The explosions were the result of careless filling of tanks. In addition to fault on the part
of individual employees, there was said to have been an organisational failing
to promulgate an adequate system to prevent tank overfilling. A range of
claims were brought by local residents and businesses. In addition to Rylands
v Fletcher liability, actions in negligence, private nuisance and public nuisance were pleaded. In total, the claims were said to amount to more than
£ 750 million.
32 For case management purposes, the claimants were divided into two groups:
those within the perimeter fence of the Buncefield site and those outside it.
The defendants conceded liability under the rule in Rylands v Fletcher to
those claimants situated outside the site. There was little doubt that that the
accumulation of oil would qualify as a non-natural use of land and that the oil
would be regarded as a dangerous thing. Significantly, the claims in both private and public nuisance were also upheld, with the latter also covering harm
in the form of pure economic loss.52
b) Does your jurisdiction provide for special rules concerning third party liability for airplanes, genetically modified organisms, nuclear installations,
medical products (pharmaceuticals) and environmental harm?
33 Under s 76(2) of the Civil Aviation Act 1982, aircraft owners are strictly liable for all material loss to third parties, subject only to a defence of contributory negligence: ‘[…] where material loss or damage is caused to any person
on land or water by, or by a person in, or an article, animal or person falling
from, an aircraft while in flight, taking off or landing, then unless the loss or
damage was caused or contributed to by the negligence of the person by
whom it was suffered, damages in respect of the loss or damage shall be recoverable without proof of negligence or intention or other cause of action, as
51

[2009] EWHC 540 (Comm). The decision was subsequently reversed in part by the Court
of Appeal, but the judge’s findings in relation to Rylands v Fletcher and nuisance liability were unaffected – see [2010] EWCA Civ 180.
52 It is worth noting that, in contrast to private nuisance, the tort of public nuisance also
provides recovery for personal injuries – Corby Group Litigation Claimants v Corby BC
[2008] EWCA Civ 463. To establish liability for public nuisance, it is necessary to show
that the relevant interference ‘materially affects the reasonable comfort and convenience
of a class of Her Majesty’s subjects’ - AG v PYA Quarries [1957] 2 QB 169 per Lord
Justice Romer at 184. An action is brought on behalf of the affected persons by the Attorney General. Any claimant who suffers ‘special damage’ is furthermore entitled to
bring an individual claim in public nuisance in respect of that damage. The decision in
Colour Quest confirms that, on the basis that the torts of public and private nuisance are
said to protect different interests, it is possible for claimants to recover under both causes
of action.
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if the loss or damage had been caused by the wilful act, neglect, or default of
the owner of the aircraft’. Liability is unlimited. s 76(1), by contrast, provides
aircraft owners with an immunity from liability in trespass or in nuisance with
respect to the mere passage of the aircraft over the property of another as long
as the flight is at a reasonable height in the circumstances.
34 There are no special rules of liability in respect of genetically modified organisms. In 2004, the Department for Environment, Food & Rural Affairs (DEFRA) had proposed a limited redress scheme for non-GM farmers who suffer
financially as a result of GM contamination and opened the scheme up for
formal consultation in 2006.53 DEFRA published a summary of responses to
the consultation the following year54 but since then nothing has happened.
There is no reference to any kind of redress proposal on the current DEFRA
website and so it would seem that compensation of this nature is no longer on
the reform agenda.
35 A special third party liability regime in respect of nuclear harm is set out in
the Nuclear Installations Act 1965. The 1965 Act implements the Paris and
Brussels Conventions on Nuclear Third Party Liability. By virtue of s 7(1) of
the 1965 Act, the licensee of the installation is strictly liable for all personal
injury and property damage arising out of the relevant nuclear incident.55
Changes to this regime of liability are, however, imminent. In 2004, the UK,
along with the other contracting parties to the Paris and Brussels Conventions,
adopted a protocol to amend the Paris Convention in order to broaden the
scope of the third party liability regime. This action was considered necessary
in light of the 1986 Chernobyl disaster. Having undertaken a public consultation on the proposed amendments, the UK government announced in April
2012 its intention to implement the following changes to the 1965 Act: to increase the existing operator liability limit of £ 140 million per incident to
€ 1,200 million; to increase the categories of damage for which operators are
53

Consultation on proposals for managing the coexistence of GM, conventional and organic crops (2006). The paper is no longer available on the DEFRA website or through its
online archive.
54 archive.defra.gov.uk/environment/quality/gm/crops/documents/gmcoexistconsultresponses-summary.pdf, accessed 25 January 2013.
55 For an example of an action brought under s 7(1), see Blue Circle Industries plc v Ministry of Defence [1998] 3 All ER 385. S 7(1) enacts: ‘it shall be the duty of the licensee to
secure that – (a) no such occurrence involving nuclear matter as is mentioned in sub-s
(2) of this section causes injury to any person or damage to any property of any person
other than the licensee, being injury or damage arising out of or resulting from the radioactive properties, or a combination of those and any toxic, explosive or other hazardous
properties, of that nuclear matter; and (b) no ionising radiations emitted during the period of the licensee’s responsibility – (i) from anything caused or suffered by the licensee
to be on the site which is not nuclear matter; or (ii) from any waste discharged (in whatever form) on or from the site, cause injury to any person or damage to any property of
any person other than the licensee’.
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liable to include, inter alia, pure economic loss and damage to the environment; and to widen the geographical scope of those that are eligible to claim
compensation.56
36 There is no special regime of liability in respect of environmental harm. The
Environmental Protection Act 1990 does, however, provide for a cause of action in breach of statutory duty in respect of harm caused by controlled waste.
S 34(1)(c) of the Act provides that it should be the duty of any person who
disposes of controlled waste ‘to take all measures applicable to him in that
capacity as are reasonable in the circumstances to prevent the escape of that
waste from his control or that of any other person’. S 73(6) provides for a
breach of s 34 to give rise to a civil claim for damages.57 In Corby Group Litigation v Corby Borough Council,58 a local council was held liable under s 34
of the 1990 Act in respect of a failure to prevent toxic substances from industrial reclamation sites being released into the environment. The group litigation claim was brought on behalf of a number of children born with limb disorders and it was supported by strong scientific evidence linking the birth defects to the pregnant mothers’ ingestion of those toxic substances. The defendant authority was also held liable in negligence and in public nuisance.
II. Relationship with regulation
a) Please explain the relationship of tort liability with regulations.
37 Professor Maria Lee, a leading UK academic expert on tort and regulation,
has described the relationship between the two as ‘dense and complicated’.59
At a general level, specific statutory authority to undertake a particular activity in a particular manner can provide a complete defence to liability in tort,
but only in the absence of carelessness or avoidable nuisance.60 Otherwise, the
impact of regulatory norms on tort liability differs depending on the context.
Apart from the obvious context of breach of statutory duty,61 the two areas of
tort most directly influenced by regulation are negligence and nuisance.

56

www.gov.uk/government/consultations/compensating-victims-of-nuclear-accidents, accessed 25 January 2013.
57 It should be noted that breach of statutory duty is a distinct tort. Not all statutory duties
give rise to a civil claim for damages. Such actions only arise where the statute in question expressly provides for a civil remedy (as in the case of s 76 of the Environmental
Protection Act), or where, through a process of statutory interpretation, the court divines
that Parliament intended for a private right of action to arise.
58 [2009] EWHC 1944 (TCC).
59 M Lee, 2011-a. See also M Lee, 2011-b.
60 Geddis v Proprietors of the Bann Reservoir (1878) 3 App Cas 430 (HL); Allen v Gulf Oil
Refining Ltd [1980] QB 156.
61 See no 57 above.
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38 Where the performance of a duty of care in negligence would conflict with, or
somehow inhibit, the due performance of an existing statutory obligation on
the part of the defendant, the courts are likely to reject the existence of the
common law duty of care on public policy grounds.62 For breach of duty purposes, regulatory rules are not dispositive, but they do carry evidential weight.
Thus, when applying the ‘reasonable person test’, the defendant’s failure to
meet formally regulated industry standards will be considered by the courts as
non-conclusive evidence of fault.63 In essence, while evidence of a failure to
comply with regulation is likely to be regarded by the courts as strongly indicative of negligence, actual compliance on the other hand does not necessarily protect the defendant from liability. Thus, for example, a defendant
driver who drives within the legal speed limit may nevertheless be found to
have breached his duty of care to other road users on the basis that the reasonable person, due to prevailing poor weather conditions, would have driven at a
speed significantly below the legal limit. As regards statutory products liability, an interesting decision to note is that of Tesco v Pollard.64 The claim in
this case related to serious personal injury suffered by a young child as a result of swallowing dishwater powder from a bottle that was supposed to have
been fitted with a child resistant cap. Although the ‘squeeze and turn’ cap did
not meet the relevant British standard for such a lid, the Court of Appeal held
that there was no legal requirement for the manufacturer to meet this standard.
On the evidence there was some resistance in the cap and it could not therefore be regarded as defective for the purposes of the Consumer Protection Act
1987.
39 Within the context of nuisance, evidence that a common law action in private
nuisance would conflict with a statutory scheme can be relied upon by the
courts to deny the cause of action in nuisance. In Marcic v Thames Water
Utilities Ltd,65 the claimant homeowner tried to sue the relevant statutory
sewerage undertaker in respect of damage caused to his property by regular
flooding from overloaded sewers. The source of the problem was an increase
in the volume of the sewers since the time of their construction. The claimant
sought to establish that the defendant was liable in nuisance for failing to construct new sewers with greater capacity. Dismissing the action, the House of
Lords held that the recognition of a cause of action in nuisance would be contrary to the statutory scheme laid down in the Water Industry Act 1991. The
defendant had not actively created the nuisance, rather it had merely failed to
prevent it and there was no evidence of negligence on its part. Moreover, the
1991 Act set out an enforcement mechanism in respect of the defendant’s
general drainage obligation and had entrusted that enforcement to an inde62

See, for example, Jain v Trent Strategic Health Authority [2009] UKHL 4.
M Lee, 2011-a, 563.
64 [2006] EWCA Civ 393.
65 [2003] UKHL 66.
63
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pendent regulator. The House of Lords noted that the claimant could have
pursued his complaint with the independent regulator but that he had chosen
not to.
40 There have been numerous decisions in recent years on the impact of planning
permissions and permits on the private right of action in nuisance. The courts
have changed their position on this issue several times, but the current approach seems to be that the courts are unwilling to allow these particular kinds
of statutory permissions66 to extinguish individual private rights.67 In adopting
this approach, the courts have been influenced by relevant European legislation as well as the Human Rights Act 1998 and the right to protection from interference with art 8 interests that is enshrined therein.68
41 To establish liability in private nuisance, the claimant property owner must
show that the interference on the part of the defendant amounts to an ‘unreasonable user’. This involves looking, amongst other things, at the extent to
which the type of interference is compatible with the characteristics of the locality. Bearing in mind that the law of nuisance is required to balance the
competing interests of neighbouring property owners, the idea behind the locality requirement is that certain types of smells and noises etc, are more in
keeping with certain areas than others. Thus, persons living in agricultural areas are expected to put up with the smell of manure in a way that persons living in urban residential areas would not be.69 Where a defendant has planning
permission to undertake the activity in question, the courts will assess whether
the planning permission has had the effect of changing the character of the
neighbourhood for the purposes of the locality test.70 Where it does not have
that effect, the planning permission will not in itself prevent a finding of ‘unreasonable user’.71
42 While evidence that the defendant’s activity provides a valuable social benefit
will not prevent a finding of liability for private nuisance, it may affect the
remedy awarded. The award of damages in lieu of an injunction achieves a
compromise position in that the infringement of the claimant’s private rights
is upheld but the defendant is nevertheless permitted to continue with the relevant activity.72 The upholding of the action in nuisance is generally also re66

That is, statutory permissions which fail to meet the strict requirements of a defence of
statutory authority.
67 See, most notably, the recent Court of Appeal decision in Barr v Biffa Waste Services Ltd
[2012] EWCA Civ 312 where the defendant waste disposal company was liable for noxious smells despite having complied with the terms of a statutory permit.
68 See Barr v Biffa Waste Services Ltd [2012] EWCA Civ 312.
69 St Helen’s Smelting Co v Tipping (1865) 11 HL Cas 642 (HL).
70 Gillingham BC v Medway (Chatham Docks) Co Ltd [1993] QB 343.
71 Wheeler v JJ Saunders Ltd [1996] 3 WLR 466.
72 See, for example, Dennis v Ministry of Defence [2003] EWHC 793 (QB).
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garded as precluding an additional finding of liability under the Human Rights
Act 1998 on the basis that the award of damages at common law constitutes
just satisfaction for the purposes of the 1998 Act.73
b) Are there specific regulations governing the risks of the Security Industry?
How and by which regulatory body are these rules enforced?
43 The UK civil aviation industry is heavily regulated by a mix of international,
European and domestic legislation.74 The main regulatory body is the Civil
Aviation Authority which uses a variety of enforcement methods, including
criminal prosecutions, suspension of licences and the imposition of conditions
on licences. For present purposes it is significant to note that the UK is a signatory to the Montreal Convention on air carrier liability. In accordance with
this Convention, the UK operates a two-tier regime of liability to passengers:
under the first tier, air carriers are strictly liable for proven damages up to
SDR (Special Drawing Right) 113,100; under the second tier, air carriers are
liable on proof of negligence for proven damages above SDR 113,100. Via
the Civil Aviation (Insurance) Regulations 2005, the UK also implemented
EC Regulation 785/2004 on minimum insurance requirements for air carriers
and aircraft operators.
44 The principal regulations governing the use of GMOs are the Genetically
Modified Organisms (Contained Use) Regulations 2000, Part VI of the Environmental Protection Act 1990a and the Genetically Modified (Deliberate Release) Regulations 2002. The latter implements EU Directive 2001/18/EC on
procedures for considering applications to release GMOs into the environment
for research for commercial purposes. There are three main enforcement
agencies: the Health & Safety Executive, the Department for Environment,
Food and Rural Affairs, and the Food Standards Agency. The various enforcement mechanisms used are criminal.
45 The main legislation governing the UK nuclear industry is the Nuclear Installations Act 1965, the Ionising Radiations Regulations 1999 and the Nuclear
Industries Security Regulations 2003. The industry’s regulatory body is the
Office for Nuclear Regulation (ONR), which is an agency of the Health &
Safety Executive. According to its website, the ONR uses ‘the full spectrum of
enforcement activities, from the provision of advice through to prosecution’.75

73

Dobson v Thames Water Utilities Ltd [2009] EWCA Civ 28 (strike-out action) and Dobson v Thames Water Utilities Ltd [2011] EWHC 3253 (TCC).
74 Details
of
the
principal
legislation
can
be
found
at
www.caa.co.uk/default.aspx?catid=503&pagetype=90, accessed 25 January 2013.
75 <www.hse.gov.uk/nuclear/regulation-and-licensing.htm> accessed 25 January 2013.
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46 The main legislation governing environmental harm is the Environmental
Permitting (England and Wales) Regulations 201076 and the Environmental
Damage (Prevention and Remediation) Regulations 2009 which implement
the 2004 European Directive on Environmental Liability. The latter regulations operate on the basis of the ‘polluter pays’ principle and they are enforced by a combination of the following authorities: Environment Agency,
Countryside Council for Wales, local authorities, Marine and Fisheries Agency, Welsh Assembly Government and Natural England.77 The enforcing authorities can serve remediation notices compelling the operator to rectify the
damage at his own expense. Failure to comply with a remediation notice can
result in a criminal prosecution.
III. Causation
a) What is the burden of proof in general (standard of proof) with respect to
the proof of causation?
47 The standard of proof is the balance of probabilities and the burden always
falls on the claimant.
b) Does your jurisdiction provide for any instruments to lighten the burden of
proof for the claimant with respect to the proof of causation?
48 The standard test for causation is known as the ‘but for’ test. Applying the
balance of probabilities standard to this test, the claimant is required to prove
some kind of necessary connection between the defendant’s faulty behaviour
and the claimant’s pleaded damage.78 There are a few exceptions to this test
which apply to cases involving multiple causes. The main exceptions relevant
to the Security Industry are the ‘material contribution to the harm’79 test and
the ‘doubles the risk’ test.80 There is considerable dispute amongst judges and
scholars alike as to the correct remit of either test,81 but it is likely that the
former applies to ‘divisible injuries’ stemming from multiple cumulative
causes while the latter applies to claims involving ‘indivisible injuries’ where

76

These regulations have produced a single regulatory framework by streamlining and integrating waste management licensing, pollution prevention and control, water discharge
consenting, groundwater authorisations and radioactive substances regulation.
77 See
further,
archive.defra.gov.uk/environment/policy/liability/pdf/quick-guideregs09.pdf, accessed 25 January 2013.
78 Barnett v Chelsea and Kensington Hospital Management Committee [1969] 1 QB 428.
79 This test stems from the House of Lords decision in Bonnington Castings Ltd v Wardlaw
[1956] AC 613.
80 The first application of this test in the UK can be traced to XYZ v Schering Healthcare
Ltd [2002] EWHC 1420 (QB).
81 See, for example, C McIvor, 2013, forthcoming.

23

McIvor

the only available evidence of causation is statistical in nature.82 The term ‘divisible injury’ refers to conditions that are progressive or dose-related while
‘indivisible injuries’ are those whose progression or severity is unaffected by
further exposures to the relevant harmful agent. Where the claimant’s injury is
divisible, and there are multiple cumulative causal agents, the claimant can establish causation on the part of the defendant by demonstrating that it is more
likely than not that his breach of duty made a more than minimal contribution
to claimant’s overall harm. Where the harm is indivisible and the only evidence of causation available is statistical, the claimant can establish causation
by showing that the risk represented by the defendant’s breach was more than
twice the size of the relevant background risk.83
IV. Attribution of liability
a) How is liability attributed to multiple parties?
49 Where two or more tortfeasors together cause harm to the victim as part of a
joint venture, their liability will be joint and several. Thus, any one of the joint
tortfeasors could be sued by the claimant for the entire sum of compensation,84 although he would be entitled to bring contribution proceedings against
the other defendants under the Civil Liability (Contribution) Act 1978. Where
multiple defendants independently and separately cause harm to the claimant,
the principles of attribution differ depending on whether or not the harm is indivisible. If the harm is indivisible, joint and several liability will apply, with
the usual entitlement to contribution.85 Where, however, the multiple torts
have combined to produce either separate injuries or the one divisible harm,
the liability of each defendant will be limited to the extent of his contribution
to the overall harm.86 In assessing apportionment, the court will take account
of the degree of each defendant’s fault as well as the extent of his causal contribution to the harm.87
b) Does your jurisdiction - in fault based or no-fault liability - provide for the
(legal) channelling of liability to one person?
50 There are no general principles of this nature. However, the effect of the doctrine of vicarious liability is to channel liability to the employer and liability
under the Nuclear Installations Act 1965 is specifically channelled to the licensee of the relevant nuclear facility.
82

See, most recently, Jones v Secretary of State for the Department of Energy & Climate
Change [2012] EWHC 2936 (QB).
83 See, for example, Novartis Grimsby Ltd v Cookson [2007] EWCA Civ 1261.
84 Clark v Newsam (1847) 1 Ex 131.
85 Dingle v Associated Newspapers Ltd [1961] QB 162.
86 Performance Cars Ltd v Abraham [1962] 1 QB 3; Holtby v Brigham Cowan (Hull) Ltd
[2000] 3 All ER 421 (CA).
87 See, for example, Downs v Chappell [1997] 1 WLR 426.
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V. Damages and available remedies
a) What types of compensable damage are available?
51 As explained in no 4, fault based liability under the UK tort system generally
only covers personal injury, property damage and consequential financial
losses. Pure economic loss is only recoverable in exceptional circumstances.
Environmental harm is not a recognised head of damage.
b) Are there particular heads of damage that can be excluded by contractual
agreement or by any other means?
52 S 2(1) of the Unfair Contract Terms Act 1977 renders void any contractual
clause or notice which attempts to exclude liability for death or personal injury resulting from negligence. Under s 2(2), any clauses excluding liability for
any other loss or damage resulting from negligence are subject to a test of reasonableness. If the clause is deemed to be unreasonable, it will be void. As regards exclusion clauses in relation to liability for breach of contract, a test of
reasonableness will also apply if one of the parties is dealing as a consumer or
if the contract is conducted using written standard terms of business.
c) Does your jurisdiction - in fault based or no-fault liability - provide for instruments which mitigate the liability of tortfeasors?
53 UK tort law does not provide for liability caps for fault based liability. To my
knowledge, the only strict liability scheme that provides for such a cap is that
set out under the Nuclear Installations Act 1965, as mentioned above in paragraph 35. The concept of a reduction clause does not formally exist in UK tort
law. Under the Law Reform (Contributory Negligence) Act 1945, a partial defence of contributory negligence may be invoked in cases of alleged faulty
conduct on the part of the victim. To succeed with such a defence, the defendant must prove that the victim's fault causally contributed to his pleaded harm.
VI. Applicability in time
Does your jurisdiction allow the introduction of a new liability regime that also covers risks that were created in the past?
54 There is some precedent for the implementation of retrospective liability in
the UK,88 although such measures are generally frowned upon.

88

Further details are available in Parliamentary Standard Note on retrospective legislation,
accessible at www.parliament.uk/briefing-papers/SN06454 accessed 25 January 2013.
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VII. Alternative compensation mechanisms
a) Are there alternative compensation schemes available for particular sectors? How do these operate (size, scope, recovery, usage)?
b) What harm is covered by any applicable scheme?
c) Is there a cap on the amount recoverable under any applicable scheme?
55 The UK government funds a Criminal Injuries Compensation Scheme to
compensate blameless victims of violent crime. The scheme is designed to be
a measure of last resort for those victims who are unable to obtain compensation through any other route. It is administered by the Criminal Injuries Compensation Authority and payments are calculated by reference to a tariff of injuries. For the most serious cases, an award of up to £ 250,000 for a single injury is payable. In addition to the award of damages for the injury, further
compensation may be awarded to cover certain associated losses, such as loss
of earnings or funeral costs. The maximum amount payable for any single
claim is £500,000.89
56 In 2012, the UK government also introduced a special compensation scheme
for victims of overseas terrorism.90 Payments are calculated by reference to a
tariff system similar to the one used for the Criminal Injuries Compensation
Scheme, with a maximum individual payment of £ 250,000. Victims of domestic terrorism can apply to the Criminal Injuries Compensation Scheme.
57 Individuals severely disabled as a result of certain types of vaccination can
apply to the Department for Work and Pensions for a ‘Vaccine Damage Payment’. This is a government-funded tax free one-off payment of £ 120,000.
d) What sorts of damages are covered by the social security mechanisms and
what is the level of compensation?
58 The UK social security system is very complicated. Social security benefits
are available for persons who are sick or disabled. Such benefits include: Disability Living Allowance, Statutory Sick Pay, Employment and Support Allowance, Working Tax Credit, Housing Benefit and Council Tax Benefit.
Most are means-tested and they are worth varying amounts. Statutory Sick
Pay is currently paid at a fixed weekly rate of £ 85.85 while the maximum rate
of Employment and Support Allowance is £ 105.05 per week. A special disablement benefit of up to £ 158.10 is payable to those disabled as a result of an
89

www.justice.gov.uk/downloads/victims-and-witnesses/cic-a/am-i-eligible/criminalinjuries-comp-scheme-2012.pdf, accessed 25 January 2013.
90 www.official-documents.gov.uk/document/other/9780108512124/9780108512124.asp,
accessed 25 January 2013.
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accident at work. There are, however, social security recoupment regulations
which enable the state to recover any benefits paid in the event of the victim
subsequently bringing a successful claim for compensation against the perpetrator of the harm.91
e) Does civil procedure law provide for special rules on case management?
59 Yes, part 19 of the Civil Procedure Rules 1998 provides for the making of a
Group Litigation Order to provide for the case management of claims which
give rise to common or related issues of act or law. Any number of parties can
be joined as claimants or defendants to a legal action.
VIII. Suggested reforms in national literature
60 Neither the Law Commission nor the Ministry of Justice has put forward any
recent proposals for reform concerning the liability of the Security Industry.
IX. Successes and failures of the national approach
61 Overall, the current approach appears to achieve an acceptable balance between the interests of claimants and defendants. From the perspective of
claimants, the main benefit of the current UK approach is that it provides fairly comprehensive liability coverage for the most important forms of injury,
namely personal injuries and property damage. The only real gap in coverage
relates to the niche issue of liability for damage caused to non-GM farmers
through GM contamination.
62 The UK’s limited use of strict liability rules means that defendants who have
not been at fault in the circumstances are generally able to avoid liability.
However, the doctrine of vicarious liability is arguably unduly broad.
63 A notable feature of the UK system regarding liability for acts of terrorism is
the creation of a reinsurance pool by the insurance industry in cooperation
with the UK government. Under this scheme, insurers are reimbursed for the
cost of claims that they pay out in respect of acts of terrorism. If the pool reserves are ever exhausted, the UK government has undertaken to step in to
provide the necessary additional funds. The scheme only applies to damage to
commercial property.92
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Further details are available at www.dwp.gov.uk/publications/specialist-guides/technicalguidance/z1-recovery-of-benefits-and/1.-the-law/ accessed 25 January 2013.
92 For further information on the scheme, see www.poolre.co.uk/HowItWorks.html, accessed 25 January 2013.
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B. Cases
Case 1
Defective emergency stop button
Company X operates a steel plant. One year ago it bought a heavy stamping
machine from Company A. While operating the machine, the worker sees that
C, who is part of a group of visitors on a plant tour, is getting too close to the
machine. B pushes the pilot trigger to stop the machine. The pilot trigger was
built into the machine by A in order to allow the sudden stop of the machine
by cutting the electricity supply. Due to a manufacturing defect, the button
fails to function and C gets injured.
a) Is A liable for C’s injury? Please describe all heads of liability that are applicable.
64 A could be sued by C for damages for personal injury in both negligence and
under the Consumer Protection Act 1987. Arguably, the ineffective safety feature makes the machine itself defective and potentially dangerous. In negligence, it would be easy for C to satisfy the Caparo test for duty of care.
Whether or not A is in breach of its duty will depend on the nature of the defect. If the defect was one that would probably not have been prevented, foreseen or discovered by a reasonable manufacturer in the circumstances, then
the defendant will not be liable. In terms of causation, it would be easy for the
claimant to demonstrate that the harm would not have occurred if the machine
had powered down as expected. There should not be any obstacles to C invoking the strict liability regime under the CPA 1987. The issue of defectiveness
seems straightforward and A is clearly a relevant producer.
b) Is A liable to C if C has, by his own fault, contributed to the damage?
65 A would be able to argue that C has been contributorily negligent under the
Law Reform (Contributory Negligence) Act 1945 and if successful, his liability would be reduced proportionately.
c) Would it make any difference if C had suffered property damage instead of
personal injury?
66 No, it would not make any difference.
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d) Because of the incident, company X cannot operate the stamping machine
for 14 days. Accordingly company X cannot fulfil the contract with Y in time.
X has to pay Y € 200,000 for breach of contract. Is A liable to X for the loss?
67 Since this loss would be classified as purely financial, it would not be recoverable in either negligence or under the CPA 1987. The special rules governing pure economic loss in negligence would not apply to these facts.
e) Due to X’s failure to fulfil the contract Y has to renounce a profitable contract and suffers € 50,000 loss of profits. Is A liable to Y for this loss?
68 Again, on the basis that the loss is purely financial, A would avoid liability for
it.
f) Would it make any difference whether the emergency stop button complies
with the EN-standard issued by the European Committee for Standardization
or not?
69 It might make a difference to the assessment of breach for negligence purposes and to the assessment of defectiveness under the CPA. But the mere fact of
compliance in itself would not preclude liability.
g) What is A’s liability like if the emergency stop button does not comply with
a national standard provided by a legal provision (law or regulation)?
70 On the authority of Tesco v Pollard, as discussed above in no 38, the mere
fact of non-compliance would not automatically render the product defective.
Case 2
Defective safety programmable logic controller
The computer firm A developed a special computer programme for company
B which runs a chemical plant. The computer programme should ensure that
in case of an emergency, the production process is ramped down in a controlled manner. On Monday 7 June, a heavy earthquake shakes the region
where the plant is situated. Due to a programming defect, the production process is shut down immediately and as a consequence dangerous chemicals escape from the plant into the surroundings.
The local fire brigade C takes emergency measures to remove the chemicals
from the water and to stop the chemicals from leaking into the nearby river.
The costs of these relief measures for C amount to € 30,000. For fear of pollution of the groundwater, the local water supplier D employs tank wagons for
the water supply of the local community for four weeks after the incident at
the cost of € 70,000. On the adjoining land the chemicals leak into the
groundwater. Neighbour E who uses the well on his land for the supply of
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drinking water suffers health damage. The removal of the chemicals from the
well costs neighbour E € 50,000.
h) Are A or B, or both of them, liable for these costs? If B is liable, can B take
recourse against A?
71 There is no legal basis on which A could be held civilly liable for the financial
costs incurred by C or D. It is possible that B, as operator of the activity resulting in the chemical escape, could be held liable towards C and D in public
nuisance. This would involve, amongst other things, proving that the incident
had affected a significant number of people in the area. C and D could easily
show that they had suffered specific damage over and above that sustained by
everyone else who had been the general class of victims. A would be potentially liable in negligence to E for his personal injuries, damage to his property
and consequential financial costs involved in removing the chemicals. B is potentially liable to E for the same losses on the basis of the rule in Rylands v
Fletcher. The accumulation of chemicals would be a non-natural use of land,
there is an escape, the chemicals are likely to be classified as dangerous and
the harm is arguably not too remote. For the purposes of Rylands v Fletcher
liability, the escape does not have to be reasonably foreseeable. If B was held
liable, he would be able to seek contribution from A under the Civil Liability
(Contribution) Act 1978.
i) The computer programme was especially designed for the prevention of
pollution damage in case of natural disasters. The earthquake of 7 June, however, was of an exceptional strength. Is A liable for the damage described in
the case?
72 The only basis on which A could seek to avoid liability in this respect would
be to argue that the earthquake constituted an intervening act of God capable
of negating the legal causation element of negligence. But it is unlikely to
succeed for two reasons. Since the faulty programme was specifically designed as a safety device for emergency situations, it would be difficult for A
to argue that the earthquake, however strong, was a wholly unforeseeable
event. Secondly, it was the malfunctioning programme rather than the earthquake that directly caused the escape of chemicals. If it could be established
that, in the event of the programme operating correctly to shut down the plant,
the harm to E would still have occurred as a result solely of the earthquake,
then A will avoid liability on the grounds that there is no factual connection
between his breach and E’s actionable damage.93

93

Barnett v Chelsea and Kensington Hospital Management Committee [1969] 1 QB 428.
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j) The flaw of the programme was caused by the carelessness of the programmer F who is employed by A. Are A or F, or both of them, liable for the
harm as described in the case? If A or F are liable, can they take recourse
against the other party?
73 A would be vicariously liable for F’s negligence. Technically, A is entitled to
bring an indemnity claim against F, but there is a tradition for such claims not
to be enforced.94 It would be possible for E to sue F instead of A. In this situation, F could request that A be joined to the proceedings as a co-defendant.
But otherwise, he would have no recourse against A.
k) Due to the incident, the nearby factory G is not able to fulfil its contracts
and suffers a loss of € 40,000. Are A, B or F liable for this loss?
74 Neither A nor F would be liable in negligence for this pure economic loss. If a
significant number of people were affected by the incident, it is possible that
G could sue B for public nuisance, in which case its pure economic loss
would be recoverable.
l) Assume that the cause of the incident is not an earthquake but instead a terrorist attack. The damage amounts to € 2.5 billion. Would there be a difference if the cause of the incident was an act of organised crime?
75 Assuming that the chemical escape would not have occurred if the programme
had operated properly, then it will not make any difference that the incident
was triggered by a terrorist attack. If the nature of the attack was such that it
would probably have caused the chemical leak even in the event of the programme working properly to shut down the plant, then again, A or F should
be able to avoid liability in negligence on the basis of lack of factual causation.
Case 3
Security services, public service (infrastructure) undertaking
Company A is in charge of the operation of the security of the waterworks of
city B. It provides manned guards to prevent unauthorised access to the plant
and also operates the alarm systems of the plant. On 2 October terrorist C enters the plant and contaminates the water with radioactive material which is
extremely poisonous (Polonium-210). Company A could have prevented terrorist C from entering the premises but failed to do so due to negligence. The
consequences of the terrorist attack are disastrous (100 people are killed,
94

Giliker explains that there is, in effect, a ‘gentleman’s agreement’ within the insurance
sector for employer liability insurers not to pursue indemnity claims in the absence of
collusion or wilful misconduct: P Giliker, 2010, 32 f.
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4,500 suffer from radiation sickness, the drinking water and the water supply
system is contaminated). The total damage amounts to € 25 billion.
m) Is city B liable to the injured inhabitants (damage to person and property
damage)? Can city B take recourse against A?
76 B would not be automatically liable to the injured inhabitants. B could only be
liable for proven negligence. Evidence that B had failed to maintain or to implement an adequate security system would be required. An isolated act of
carelessness on the part of an independent contractor would not suffice.
n) Is A directly liable to the house owner D who suffers property damage
(€ 35,000) and severe health damage because of the contamination of the water?
77 Yes, A would be directly liable in negligence to D for this harm. A duty
would be owed on the basis that D is a reasonably foreseeable victim. Establishing breach and causation should be straightforward.
o) Is A liable to state E who provides for disaster relief measures which
amount to € 18 billion.
78 Given that this loss would be categorized as purely economic, A would not
owe a duty of care to E to protect him from such harm and so A could not
therefore be liable in negligence.
Case 4
Security consultant, border control
Company A is the security consultant of state B for border control security. A
provided a comprehensive security concept for state B. It can be established
that terrorist C of case 3 slipped through the border crossing point X of state
B on 1 October. This was only possible because A’s security arrangements
are seriously flawed.
p) Is state B liable to the house owner D of case 3?
79 B could only be liable for proven negligence.
q) Can state B take recourse against company A?
80 B could ask for A to be joined as co-defendant to any action in negligence
brought. Alternatively, B could bring contribution proceedings under the Civil
Liability (Contribution) Act 1978.
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r) What would the liability of state B be like if company A was not a security
consultant but rather the contractor who is obliged to service the video surveillance installation at the border crossing X, and terrorist C slipped through
the border control because of A’s negligence?
81 Both A and B’s liability would remain as set out in the answers above. By
analogy with Bailey v HSS Alarms, discussed in no 7 above, A would owe a
duty based on an assumption of responsibility in the circumstances and it is
likely that C would still be regarded as a foreseeable victim for the purposes
of this duty. Granted, C will not have directly relied on this assumption of responsibility but arguably direct reliance is not necessary where the harm is
physical rather than purely financial.
Case 5
Security services, airplane crash
Company A is in charge of the security check at airport B. A’s obligations are
determined in the contract with airport B which inter alia provides that A
shall only use specially trained and certified personnel. On Sunday 2 April,
employee C, who lacks this special training, is in charge of baggage screening monitor 5 at gate 25 of airport B. When passenger D is passing through
the monitor, employee C is chatting with another passenger and fails to detect
that passenger D is carrying a box filled with highly inflammable chemicals in
his hand baggage, hidden under a notebook. Passenger D gets on the flight F676 of airline E. In full flight the chemicals become inflamed and a fire starts
in the passenger cabin. After some minutes the crew can stop the fire and
manage an emergency landing at airport F. Five passengers suffer severe gas
poisoning, two of them die and three have severe lung injuries. The airplane
is heavily damaged. The repair costs amount to € 1.5 million. Air carrier E
has to pay € 100,000 for the emergency landing to airport F, and the passengers of flight F-676 claim compensation for enduring fear of death and loss of
profits.
s) Is A liable for these costs, if passenger D’s behaviour resulted from mere
carelessness?
82 It is likely that A would be liable in negligence for any personal injuries suffered by the passengers, including any medically recognized psychiatric conditions, and for any consequential financial losses. Liability would also extend
to the costs of repairing the airplane (property damage) and the € 100,000
emergency landing on the basis that this could be construed as a consequential
financial loss. A’s duty of care would be based on its assumption of responsibility to prevent the very kind of act that occurred in this case. Given that the
harm was readily foreseeable as a consequence of taking highly flammable
chemicals on board an aircraft, it does not matter that the fire was started carelessly rather than intentionally.
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t) Is A liable for these costs, if passenger D acted with the intention to bring
the aircraft down (terrorist attack)?
83 Given that the security service being provided by A was supposed to protect
against this very kind of act, it does not matter that the harm was caused intentionally by D.95
u) Is A liable if it can only be established that passenger D slipped through
the security control? The exact reason is unclear. It is only possible that C
was careless.
84 It is possible that the doctrine of res ipsa loquitur, discussed in no 16, could
be relied upon here. This would enable the drawing of an inference of breach
of duty.
v) Passenger D is a terrorist. The crew cannot exterminate the fire, and the
aircraft crashes into a residential area and causes disastrous damage to persons and property (€ 3.5 billion). All the passengers and the crew are dead. Is
A liable for the damage? Is the aircraft carrier E liable for the damage? Can
E take recourse against A?
85 A’s duty of care would extend to such foreseeable third party harm and so it is
likely that A would be liable in negligence for the totality of the damages bill.
E is strictly liable for such third party liability harm under s 76(2) of the Civil
Aviation Act 1982. However, in accordance with s 76(3), E is entitled to
claim a full indemnity from A.

95

See Reeves v Commissioner of Police of the Metropolis [2000] 1 AC 360.
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A. General Questions
I. Bases of Liability
1. Fault based liability
a) Please describe very briefly the fundamentals of fault based liability in
your jurisdiction.
i) Principles of fault based liability
1

Arts 1382 to 1386 Code Civil (C civ) provide the general rules regarding torts.
A division is made between fault based liability and strict liability. Responsibility for tortious misconduct is the traditional tortious liability that generally
applies. The right of the victim to obtain compensation for damage caused by
the fault of others is so fundamental that it is a general principle of constitutional value.1 Under French law, a fault is unlawful conduct that violates an
obligation or a duty imposed by law, by custom, or by a general standard of
behaviour. Traditionally, the notion of fault had a subjective or psychological
1

Conseil Constitutionnel (Cons Const) 22 October 1982 no 82-144 DC, Loi relative au développement des institutions représentatives du personnel; Cons const 9 November
1999, no 99-419 DC, Dalloz (D) 2000. 424, observations (obs) S Garneri; Grands Arrêts
de la Jurisprudence Financière (GAJF), 5th ed 2009, no 20; Revue Trimestrielle de Droit
Civile (RTD civ) 2000 109, obs J Mestre and B Fages; ibid 870, obs T Revet, Loi relative au pacte civil de solidarité; see also Deumier and Gout, 2011, no 38.
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element: the free will (discernment) of the agent was required. This condition
has been abandoned. Nowadays, the fault is assessed only by considering the
agent’s behaviour, which ought to be that of a good pater familias. If such behaviour deviates from the normal behaviour that everyone is entitled to expect
of others, a fault has been committed. Specific circumstances are not taken into account: the question is to determine what would have been the behaviour
of a good pater familias of the same age or the same profession in a comparable position.
ii) Assessment of fault
2

Since a decision of 15 April 1873, the Cour de cassation monitors the legal
characterisation of fault.2 This means that the Cour de cassation checks
whether the facts found by the trial court have the legal character of a fault.
To date, no single definition of the notion of fault has been established. There
are indeed significant differences in the assessment of fault from one decision
to another. The Cour de cassation takes case by case decisions without formulating general guidelines.3

3

That being said, it is possible to divide the main facts constituting civil faults
between wrongful actions and wrongful abstentions. Regarding wrongful actions, the fault may consist of the violation of a specific rule. Indeed, some
standards require a particular conduct from citizens in certain situations. The
mere fact that the agent did not behave as expected corresponds to the transgression of a specific duty. There is no need to examine whether the agent
was diligent enough or took the necessary precautions to comply with the
standard. For example, it is a fault to disregard mandatory urbanisation rules.4
However, in most cases, civil fault corresponds to carelessness or negligence.
It is an offense not to behave as a good father would have behaved if placed in
the same circumstances. The fault of the agent often consists in creating by his
conduct a risk of injury that could have been avoided. In such case, the agent
should have foreseen the harmful consequences that were objectively foreseeable. This is the case with accidental nuisance, for example when a public
sewerage network is damaged by chemical releases from an industrial installation,5 or when a fire starts in a shed as a result of repairs carried out by contractor.6

2

Cour de cassation, chambre civile (Cass civ) 15 April 1873, S 1873, 1, no 74.
Viney and Jourdain, 2006, no 440.
4 Cass civ (2) 1 March 1961 Bulletin civil (Bull civ) 1961, II, no 168; Cass civ (3) 22 May
1997 Bull civ 1997, III, no 113; D 1998, 61, note A Robert.
5 Cass civ (2) 14 June 1995, no 93-16.667, Communauté urbaine de Lyon c/ Sté Mollard et
fils, Bull civ II, no 186.
6 Cass civ (2) 15 November 1989 no 88-18.310, Hirou c/ Audinet et autre, Bull civ II, no
206.
3
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4

Wrongful abstentions are traditionally divided into ‘abstentions in action’ and
omissions. There is an ‘abstention in action’ when the wrongdoer is engaged
in a particular activity and fails to take all the precautions that are necessary
for this activity not to cause harm to others. For example, it is wrongful for a
motorist not to stop in time. More broadly, such a fault is committed when a
person breaches a duty of care, of monitoring, of vigilance, of information and
even a duty to advise. Therefore, when the operator of a printing factory does
not warn of the risk of noise, he is at fault.7

5

Regarding omissions, the most famous text is art 223-6 of the Penal Code that
punishes those who willfully fail to prevent a crime or offense against the
body of another person or to rescue a person in danger (when acting was not
risky). More broadly, any omission is wrongful if a normal, diligent man,
placed in the same circumstances, would have acted.

6

Finally, it should be noted that breach of contract may also constitute a delict
as a result of the assimilation of contract and tort faults. The Cour de cassation has recognised that contractual obligations may be invoked by third parties.8 Thus, when there is an ‘obligation of result’ (obligation de résultat), the
mere finding of breach of contract allows for the finding of a civil fault.9
When the contract provides for a safety obligation of result, third parties can
be compensated for any damage to their person or their property.10
iii) Effects of contributory fault

7

If several people have committed a fault that generated the damage, they are
all responsible in solidum. The fault committed by the victim himself also
limits or excludes the liability of the defendant. In general, the defendant’s liability is totally excluded when the fault of the victim has the characteristics
of force majeure, ie when such a behaviour is unpredictable and irresistible.
When it is established that the victim has committed a wrong that contributed
to generate the damage which is complained of, the responsibility is shared
between the victim and the defendant. The shares of liability are attributed according to the degree of seriousness of each misconduct. Under general civil
liability rules, the victim’s negligence is taken into account by the courts and
may result in a reduction, or even an exclusion, of the victim’s compensation.
Assessing the consequences of the victim’s negligence falls within the sovereign discretion of trial or appeal judges.
7

Cass civ (2) 11 May 1966, no 64-12.625, Sté d'impression du Val-d'Osne c/ Perotte, Bull
civ II, no 549.
8 Cour de cassation, Assemblée plénière (Cass ass plén) 6 October 2006, Bull civ 2006 no
9.
9 Cass civ (1) 13 February 2001 Bull civ 2001, I, no 35, Semaine Juridique ed Générale
(JCP G) 2002, II, 10099, note C Lisanti-Kalczynski, JCP G 2002, I, 338, no 8 obs G
Viney, D 2001, 2235, obs P Delebecque. Cass civ (2) 12 February 2009, no 07-16.963.
Cass civ (3) 13 July 2010 Bull civ 2010, III, no 146.
10 Cass civ (1) 13 February 2001, see fn 9.
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iv) Burden of proof in general (standard of proof) with respect to the proof of
fault
8

Proving a fault means proving the transgression of a preexisting duty. The
purpose is to establish the breach of a duty or of an obligation. The burden of
proof normally lies on the victim. The methods of proof are those applying to
the legal facts, which implies that evidence may be established by all means
(tous moyens). The victim must first establish the exact content of the duty
and then the proof of non-compliance with the duty. Various clues, evidence
and presumptions of fact can be used. The judge may also be asked to order a
measure of investigation, such as an expert opinion. The standard of proof is
set by art 1353 C civ which refers to ‘serious, precise and concurrent presumptions’. For example, a factory operator was not liable for the pollution of
a river by toxic substances because of lack of evidence, since the only element
of proof produced by the plaintiffs was that the plant was the only institution
to hold such products and to discharge the waste into the river.11
v) Availability of instruments to lighten the burden of proof for the claimant
(reversals, presumptions etc) with respect to the proof of fault

9

In the case of a specific duty imposed by statute or of an obligation de résultat
imposed by contract, the victim has only to prove that the required behaviour
was not adopted or that the promised result was not reached. Then it will be
impossible to prove that no fault was committed. This presumption of fault
can be rebutted only by establishing the force majeure or by proving the existence of an excuse (fait justificatif). The agent’s behaviour is excused when
he has acted in compliance with another duty, like an obligation imposed by
statute or when the agent acted in order to defend himself.
vi) Vicarious liability (Gehilfenhaftung)

10 Employers are vicariously liable for employees’ faults. An employee shall not
be personally liable when he acts within the limits of his tasks.12 However, the
employee is personally liable and the employer is exonerated from liability
when the employee acted outside his mandate, without permission, for purposes unrelated to his tasks.13 Thus, in a case where a factory fire resulted
from an intentional act committed by an employee, the employer was exoner11

Cass civ (2) 29 March 2001, no 99-14.717.
Cass ass plén, 25 February 2000, Costedoat, Bulletin (Bull) no 2, p 3, Bulletin
d’information de la Cour de cassation (BICC), no 512, 1, conclusions (concl) Kessous,
rapport (rapp) Ponroy; Revue de Jurisprudence de Droit des Affaires (RJDA) 2000, 395,
obs JP Dorly; D 2000, jur, p 673, note P Brun; JCP G, 2000 II, 10 295, note M Billiau;
JCP 2000, ed G, I, 241, no 5, obs G Viney; Responsabilité civile et assurances (Resp civ
et assur) 2000, chronique (chron) no 11, obs H Groutel; Bull Joly 2000, no 146, note JF
Barbièri; Droit et patrimoine 2000, no 82, 107, obs F Chabas; RTDC 2000.
13 Cass ass plén 10 June 1977, Bull no 35; Cass ass plén 17 June 1983, Bull no 811; Cass
ass plén 19 May 1988, Bull no 57.
12
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ated from liability on this basis.14 If the employee exceeded the limits of his
task without acting outside his mandate, without permission, for purposes unrelated to his tasks, the victim can obtain compensation from both the employer and the employee.15 For example, if the employee’s intentional misconduct corresponds to a criminal offense, he is personally liable for it.16
11 Originally, the employer had a right of recourse against the employee based
on subrogation for the full amount granted to the victim. However, this right
of action has not been widely used. Indeed, most of the time it is the employer’s insurer that compensates the victim. However, the Code of insurance
(art L 121-12 para 3 Code des assurances – C assur) prohibits the employer’s
insurer from taking direct action against the employee, unless the employee
committed an intentional fault (malice, malveillance). Yet if the employee is
personally insured for his own civil liability (which is unusual), the employer’s insurer is free to act against the employee’s insurer for any kind of fault.
This state of the law was changed when the Cour de cassation decided that
the employee shall not be personally liable when he acts within the limits of
his tasks.17 In such case, the employer’s recourse cannot be based on subrogation, since the victim had no action against the employee who acted within the
limits of his mandate.18 Subrogation is possible only in circumstances where
the employee exceeded the limits of his tasks. In all other cases, the employer’s recourse must be based on the labour contract and comply with labour
law rules. Under labour law, the employer has a right of recourse against the
employee only if the employee acted with gross negligence (faute lourde).19
The recourse must be brought before labour courts (the Conseil des
Prud’hommes).
b) Are there special rules with respect to the concurrence of contractual and
non-contractual claims?
12 The principle of ‘non-overlapping’ (non cumul) of tortious liability and contractual liability prohibits the victim from choosing between tort and contract
rules or combining them when the criteria for both are met. When the conditions of contractual liability are satisfied, only the latter can be invoked.

14

Cass ass plén 15 November 1985, Bull no 912.
Cass ass plén 14 December 2001, Cousin, Bull no 487, D 2002, 1230, note J Julien.
16 ibid.
17 Cass ass plén 25 February 2000, Costedoat, Bull no 2, p 3 (see fn 12 above).
18 Cass civ (2) 20 December 2007, no 07-13.403, Bull civ II, no 274; Resp civ et assur
2008, no 50, note H Groutel; D 2008, 648, obs Sommer and Nicoletis.
19 Cour de cassation, chamber sociale (Cass soc) 16 January 2007, no 06-40.954, Resp civ
et assur 2007, no 109; Cass soc 25 October 2005, Bull civ V, no 299.
15
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2. Product liability
Do the product liability rules in your jurisdiction differ from the EU Product
Liability Directive?
13 Directive no 85/374 of 25 July 1985 was transposed into French law by the
Law no 98-389 of 19 May 1998, after France was sanctioned for failing to
meet the deadline for transposing the Directive.20 The new Law created the
Title IV bis, entitled ‘the liability for defective products’ in the Civil Code
(art 1386-1 to 1386-18 C civ), which provides for a specific liability scheme
that departs from general rules of civil liability. Art 1386-1 C civ reproduces
art 1 of the Directive of 25 July 1985. In both texts, the producer is responsible for the loss or the harm caused by a defect of a product that has been
commercialised.
ii) Responsible persons
14 Arts 1386-6 to 1386-8 C civ provide for the identification of persons who may
be liable under the new scheme. Originally, the French legislator had decided
that both the producer and the professional supplier were liable, even though
the supplier had recourse against the producer. Nevertheless, the Directive
provides that the supplier is not liable if he is capable of disclosing to the victim the identity of the manufacturer. The ECJ21 therefore sanctioned the
French legislator, which led to the modification of art 1386-7 C civ by Law
no 2004-1343 of 9 December 2004. The supplier is henceforth liable only
when the producer is unknown. France was again condemned for not having
provided that the supplier could be exonerated by designating his own supplier or the producer.22 Law no 2006-406 of 5 April 2006 introduced this change.
When the supplier is held liable, which is exceptional, he has recourse against
the producer subject to the same conditions as the action of the victim against
the producer, subject to a limitation period limited to one year.
iii) Victims
15 The French provisions use the word ‘victim’, not ‘consumer’. French law has
thus gone beyond the Directive by also allowing professional users of a defective product to rely upon its provisions. The Directive did not include the
compensation of losses caused by the defect used when the product is used for
a professional purpose within its scope. However, Member States were al-

20

European Court of Justice (ECJ) no C-293/91 Commission of the European Communities
v French Republic [1993] ECR I-1.
21 ECJ 25 April 2002, no C-52/00 Commission of the European Communities v French Republic [2002] ECR I-3827.
22 ECJ 14 March 2006 no C-177/04 Commission of the European Communities v French
Republic [2006] ECR I-2461, RTD civ 2006, 335, obs P Jourdain.
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lowed to include goods for professional use within the scope of the law on defective products.23
iv) Compensable losses
16 The original text of the Law provided compensation for damage ‘to persons or
to property except the defective product itself’ (art 1386-2 C civ). However, in
case of damage to property, the Directive provided for a minimum threshold
of € 500. Since the French legislator had chosen to maintain the principle of
full compensation for all damage, France was condemned once again by the
ECJ.24 The text was amended in 2004 (Law no 2004-1343, December 9, 2004,
art 9) and now provides that the Law applies only to losses above € 50025 for
compensation of damage to property other than the defective product itself.
Full compensation therefore applies only to damage to the person.
v) Definition of defect
17 Art 1386-4 C civ in its paragraphs 2 and 3 provides guidance on the factors to
be taken into account in assessing the safety defect of the product. ‘All the
circumstances, including the presentation of the product, the use that can reasonably be expected and the time it was put into circulation’ must be taken into account (art 1386-4, al 2 C civ). The text adds that ‘a product cannot be
considered defective simply because another, more advanced, was subsequently put into circulation’ (art 1386-4, para 3 C civ). This means that mere
obsolescence of a product is not sufficient to establish the security breach, as
already provided for by the Directive. These provisions confirm that the term
defect must be understood broadly. It is not just a design flaw or a manufacturing defect.
vi) Defences
18 Regarding defences, the French Law provides for grounds of exoneration that
are specific, as the Directive did. These defences are described in art 1386-11
C civ and must be interpreted strictly. Art 1386-11 1, 2° and 3°C civ provide
that the producer is exonerated if it is established there was no defect at the
time the product was commercialised or if there is a proof that the product
was not for distribution. Art 1386-11 4°C civ provides for an exemption in the
case of a ‘risk of development’ except in the case where the harm was caused
23

ECJ 4 June 2009 no C-285/08, Moteurs Leroy Somer v Dalkia France and Ace Europe
[2009] ECR I-4733, D 2009, 1731, note J-S Borghetti, JCP G 2009, I, 248, no 5, obs P
Stoffel-Munck, JCP G 2009 II, 26, obs F Picod and 82 note P Jourdain, Revue des Contrats (RDC) 2009/4, 1381, obs G Viney.
24 ECJ 25 April 2002, no C-52/00 (see fn 21) and no C-183/00, María Victoria Gonzáles
Sánches v Medicina Asturiana SA [2002] ECR I-3901 D 2002, 2462, note C Larroumet,
2935, obs S Pizzio; RTD civ 2002, 523, obs P Jourdain and 868, obs Y Raynard.
25 Decree no 2005-113 11 February 2005.
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by a product or an element coming from the human body (C civ art 1386-12,
para 1), art 1386-11 5°C civ excludes liability in the presence of an order of
the law: in such case, the exoneration of the producer derives from the fact
that he has complied with a mandatory rule in the sense that he was forced to
introduce to the design or manufacture of the product an element that was
mandatory. However, the producer cannot be exonerated by proving that the
rules of the art were respected or that an administrative authorisation had been
obtained. For the rest, the usual grounds for defence available are: act of God,
contributory negligence or act of a third party.
vii) Application of general civil liability rules
19 The Law no 98-389 of 19 May 1998 (art 1386-18 C civ) and the Ordinance
no 2005-136 of 27 February 2005 (art L 211-13 Code de la consommation)
have allowed the victim and the consumer/purchaser of a defective product to
keep the option of using any other action based on civil liability rules. Under
art 1386 to 1318 C civ, the victim is entitled to introduce an action based on
the law of contractual or non-contractual liability or based on any specific
scheme. Nevertheless, the ECJ has decided to adopt a restrictive interpretation
of art 13 of the Directive.26 Therefore, it appears that the Directive allows the
victim to use pre-existing civil liability rules only if the action is based on a
ground that does not correspond to the fact of selling a defective product. This
means, in principle, that victims cannot invoke the ‘obligation of safety’ (obligation de sécurité) developed by the Cour de cassation at the time when the
Directive had not been transposed. Indeed, in the 1990s the Cour de cassation
had developed a ‘judge-made’ scheme of product liability based on the ‘obligation of safety’ in order to comply with the spirit of the Directive. Since the
specific regime provided for by the Directive has now been implemented in
French law, only the fault based liability provided for by arts 1382 ff C civ
may apply in addition to the new scheme.
3. Special liability regimes
a) Does your jurisdiction provide for instruments to tighten or increase liability with respect to dangerous activities?
i) Increased liability for creation of a dangerous situation
20 Creating a dangerous situation is a civil wrong. For example, a person who
poured waste water on the road thus creating a patch of ice has committed a
civil fault.27 A dangerous situation may result from the presence of dangerous
things. A few examples can be given: 1) a crane is left unattended on a construction site with free access;28 2) an electric network is left within the reach
26

ECJ 25 April 2002, no C-52/00, no C-183/00 (see fn 21 and 24).
Cass civ (2) 16 December 1970 Bull civ 1970, II, no 349.
28 Cass civ (2) 19 November 1964 Bull civ 1964, II, no 732.
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of children;29 3) weapons and ammunition are stored in a small room.30 Acting
in a short-sighted manner in clearly dangerous circumstances is also negligent. Leaving a loaded rifle at the disposal of a child31 or leaving a vehicle to
a drunk person is tortious.32
21 Regarding the victim, acceptance of abnormal or excessive risk may also
constitute a fault. If the victim got into a vehicle driven by an obviously drunk
driver,33 the victim was negligent. It has been held that the owner of land who
decided to build a house after being informed that there were risks of land
subsidence had committed a fault.34
22 Moreover, the recognition of the ‘precautionary principle’ (principe de précaution) in the law of civil liability necessarily affects the notion of fault and,
in particular, the assessment of the general duty of care. This principle requires one, in case of scientific uncertainty, to make every effort to avoid serious damage to the environment or public health. It was elevated to the constitutional level by art 5 of the Charter of the Environment35 and the decision
of the Constitutional Council of 19 June 2008 about the law related to genetically modified organisms.36
23 Finally, when recklessness is established because of the dangerous nature of
the situation (ie the foreseeability of damage), causation is much easier to
prove.37 For example, a causal link was established between the negligence of
the owner of a boat who had not required the passengers to wear a lifejacket
and the drowning of a passenger because the owner was aware of the danger
on the coast and of the fact that the victim could not swim.38
ii) The State’s strict liability because of dangerous situations or activities
24 There is a no-fault State liability based on special risks. When the administration creates risks for citizens, the State is liable, even without fault, simply because of the generated risk. The danger may be created by certain things like

29

Cass civ (2) 25 June 1981 Gaz Pal 1982, 2, pan juris 46.
CA (Court of appeal) Paris, 17e ch A, 2 April. 2001 Resp civ et assur 2001 comm 244,
note L Grynbaum.
31 Cass civ (2) 23 January 1975 Bull civ 1975, II, no 26. 20 November 1996, Bull civ II,
no 259, Resp civ et assur 1997, comm 39.
32 Cass civ (2) 13 June 1974 Bull civ 1974, II, no197, D 1974, IR 212.
33 Cass civ (2) 20 May 1969 D 1969 645; Cour de cassation, Chambre mixte (Cass ch mixte), 28 January 1972 , JCP G 1972, II, 17050, concl Lindon, D 1972, somm 75.
34 Cass civ (3) 25 February 1971 JCP G 1971, II, 16812, note J Personnaz.
35 Constitutional Law no 2005-205 of 1 March 2005.
36 Cons Const 19 June 2008, no 2008-564 DC, JCP G 2008, II, 10138, note A Levade.
37 G Viney and P Jourdain, no 369.
38 Cass civ (2) 10 April 1991 Bull civ 1991, II, no 122.
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ammunition39 or weapons.40 It may also result from dangerous situations to
which the administration may expose its agents41 or so-called collaborateurs
occasionnels (persons who, on a voluntary basis, take part in the duties of the
State on a particular occasion).42 In addition, the administration is strictly liable for the damage caused by juvenile offenders in rehabilitation centres,43 by
inmates benefiting from furloughs44 or reduced sentences,45 by the mentally ill
being allowed to go out of the hospital temporarily.46
25 However, it is important to distinguish between administration officials, third
parties and users of the public service in question. In dangerous situations, the
strict liability regime benefits third parties or public service agents and collaborateurs occasionnels, but the users (usagers) who benefit from the service
cannot invoke this strict liability. The Conseil d’Etat refused to admit strict liability towards the spectators of fireworks47 for example. It is only in exceptional circumstances that the State’s strict liability is recognised for the benefit
of users, such as in the medical field.48 For example, the State is strictly liable
towards the users of a dangerous public work (ouvrage public).49
iii) Strict liability regime based on art 1384 alinéa 1 C civ
26 The first paragraph of art 1384 C civ provides that one is responsible for
things that are in one’s custody. The French courts have interpreted this provision as meaning that people who have a certain thing in their custody are responsible for the damage caused by that thing. According to a classic formula,
the responsible person (the ‘guardian’) is the one who uses the thing and exercises a power of direction or control. Thus, the pollution of ground water resulting from the deposit of harmful substances on the soil of a specific property may justify the application of art 1384 al 1 C civ.50 The same solution ap39

Conseil d’Etat (CE) 28 March 1919, Regnault-Desroziers, requête (req) no 62273, Lebon
329; CE 20 May 1920, Colas, Lebon 532.
40 CE ass 24 June 1949, Consorts Lecomte, req no 87335, Lebon 307.
41 CE 21 June 1895, Cames, req no 82490, Lebon 509, concl Romieu; CE ass 6 November
1968, Ministre de l'éducation nationale c/ Dame Saulze, req no 72636, Lebon 550.
42 CE ass 22 Novembre 1946, Commune de Saint-Priest-la-Plaine, req no 74725, Lebon
279.
43 CE sect 3 February 1956, Ministre de la justice c/ Thouzellier, Lebon 49.
44 CE 2 December 1981, Garde des Sceaux, ministre de la justice c/ Theys, req no 25861,
Lebon 456.
45 CE sect 29 April 1987, Garde des Sceaux, ministre de la justice c/ Banque populaire de
la région économique de Strasbourg, req no 61015, Lebon 158.
46 CE sect 13 July 1967, Département de la Moselle, req no 65735, Lebon 341.
47 CE sect. 21 February 1958, Commune de Domme, Lebon 118; CE 30 March 1979,
Moisan, req no 3527, Lebon 143.
48 See Law no 2002-203 of 4 March 2002.
49 CE ass 6 July 1973, Ministre de l'équipement et du logement c/ Dalleau, req no 82406,
Lebon 482.
50 Cass civ (1) 9 June 1993, no 91-10.608, Ville de Montigny-les-Metz c/ Sté Cardem et autres, Bull civ I, no 213.
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plies for noise made by construction equipment,51 or for contaminated materials that were pushed by the wind to a nearby pond.52
27 The responsibility for the action of things may not apply if the ‘guardian’
(gardien) shows he has transferred or lost the thing’s custody, something
which is quite difficult to establish. For example, the contractor who had sent
inflammable waste to an operator that did not have the theoretical and technical knowledge to monitor and control the waste, was considered still to be
the guardian.53 Liability is excluded if it appears that the thing only had a passive role in the occurrence of the accident. Establishing such passive role
would involve showing that the thing behaved normally, according to its function.
28 Sometimes the liability is based both on art 1384 al 1 C civ (actions of thing)
and art 1382 C civ (fault), especially if the thing is dangerous in itself. For example, a company was held liable for the damage caused by the explosion of
dangerous goods that were left on a dock by a negligent employee.54
29 It should be noted that para 2 of art 1384 C civ provides for an exception to
art 1384 al 1 C civ regarding fires that begin in real or personal property, and
spread in the vicinity, for example when a fire is started by a short circuit.55 In
such cases, victims must establish a fault according to the traditional rules of
tort.56
iv) The theory of nuisance or ‘abnormal neighbourhood disturbances’ (troubles de voisinage)
30 In certain situations, the ‘theory of nuisance’ is more often used than the traditional civil fault.57 The judge often examines whether the facts in question
generated disorder exceeding normal neighbourhood annoyances.58 This theory is widely used in cases of pollution, which means that it applies for compensation of losses resulting from damage to the environment: emission of
smoke, pollution of rivers, etc. The theory of nuisance only requires evidence
of a causal link between the damage and the nuisance. The nuisance corre-
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Cass civ (3) 8 March 1978, no 76-13.875, Sté Terrassements généraux et routes c/ SA
Parkings de Bretagne et autres, D 1978, jur 641.
52 Cass civ (2) 23 September 2004, no 03-13.160.
53 Cass civ (2) 24 May 1984, no 83-10.342, Cts Filipiak c/ Guilbert, Bull civ II, no 95.
54 Cour de cassation, chambre commerciale (Cass com) 8 February 1994, no 91-16.494 and
91-20.521, Bull civ IV, no 59.
55 Cass civ (2) 14 February 1990, no 89-10.066, Cts Combares c/ Recappe, Bull civ II, no
35.
56 Cass civ (2) 27 May 1999, no 97-19704.
57 Cass civ (2) 19 November 1986, Bull civ II, no 172.
58 Cass civ (2) 19 February 1992, no 90-21.072, Bull civ II, no 60.
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sponds to an abnormality that may be deduced from excessive annoyances,59
but also from non-compliance with regulation.60 The assessment of the abnormality is made starting from a threshold which determines its existence.
The evaluation of the nuisance depends on the circumstances of time and
place, but also on the characteristics of the victim.
31 For example, the nuisance may result from the fact that the groundwater has
dried up as the result of work performed by the defendant,61 or due to soil
contamination by a fuel leak that occurred during a delivery by an external
company,62 or from lack of sound insulation.63 The defences that are admitted
are contributory negligence and act of God. They are rarely accepted.
32 In certain cases, the author of an excessive nuisance may bring as a defence
the fact that his installation was prior to the arrival of the victims. This is provided by art L 112-16 of the Code of construction and habitation for damage
caused by farmers, industrialists, artisans and merchants, as well as aeronautical activities.64
b) Does your jurisdiction provide for special rules concerning third party liability for airplanes, genetically modified organisms, nuclear installations,
medical products (pharmaceuticals) and environmental harm?
i) Airplanes
33 The Law of 2 March 1957 provided that the Warsaw Convention governs air
carriers’ liability for domestic and international transports, with the exception
of a few specific rules laid down by the Code de l’aviation civile. Since the
adoption of the EU Regulation no 889/2002 of 13 May 200265 and since the
59

Cass civ (2) 28 April 1975, no 74-10.378, SARL Forges de Bourth c/ Bucaille et autres,
Bull civ II, no 123.
60 Cass civ (1) 12 October 1960, no 58-12.626, Sté des établissements Magnant et Cie c/ Cts
Dupuy, Bull civ I, no 431.
61 Cass civ (1) 10 February 1987, no 85-16.352, Sté Les Gravières modernes c/ Laffabry et
autres, Bull civ I, no 45.
62 Cass civ (2) 6 July 1994, no 92-18.689, Transports Etasse c/ Cie Groupe Drouot et autres, Bull civ II, no 182.
63 Cass civ (2) 25 September 2002, no 01-008.18.
64 Art L 112-16 Code of construction and habitation: ‘Les dommages causés aux occupants
d'un bâtiment par des nuisances dues à des activités agricoles, industrielles, artisanales,
commerciales ou aéronautiques, n'entraînent pas droit à réparation lorsque le permis de
construire afférent au bâtiment exposé à ces nuisances a été demandé ou l'acte authentique constatant l'aliénation ou la prise de bail établi postérieurement à l'existence des
activités les occasionnant dès lors que ces activités s'exercent en conformité avec les
dispositions législatives ou réglementaires en vigueur et qu'elles se sont poursuivies
dans les mêmes conditions.’
65 Regulation (EC) 889/02 of the European Parliament and of the Council amending Council Regulation (EC) 2027/97 on air carrier liability in the event of accidents [2002] OJ
L140/2.
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Montreal Convention entered into force in the European Union (June 28
2004), the air carriers’ liability regime is more complex. In addition, whereas
air carriers’ liability rules were formerly provided by the Code de l’aviation
civile, these rules are now in the new Code des transports that was adopted by
Ordinance no 2010-1307 of 28 October 2010.
34 Regarding international flights, liability is governed either by the Warsaw
Convention of 12 October 192966 or by the Montreal Convention of 28 May
1999,67 depending on which one was ratified by the countries of departure and
destination. It is the convention that was ratified by the two countries of departure and destination that is applicable. For countries that have not ratified
one of the two conventions, it is the national legislation of the country of destination which is applied.
35 According to arts 17 to 21 of the Warsaw Convention, the carrier is responsible for delay and for damage to passengers and their luggage during the time
of transport. More specifically, the air carrier is liable for death or injury suffered by passengers and for the loss of luggage or goods. This liability is
based on a presumption of fault. The air carrier can be exempted by proving
that it has taken all reasonable measures to avoid the accident68 or by establishing the victim’s fault.69 Proving an Act of God (force majeure) is also a
defence that can fully exempt the defendant from liability, for example if the
plane has been hijacked.70 Moreover, the Warsaw Convention provides for a
compensation cap of 8300 Special Drawing Rights (SDR) that was increased
to SDR 16,000 by the Hague Protocol of 1955. This compensation cap does
not apply in three cases: in case of absence or irregularity of tickets, in case of
willful misconduct, gross negligence or inexcusable fault by the air carrier,
and, regarding luggage and goods, in the case of a special declaration of interest. The Cour de cassation has recently ruled that an inexcusable fault implies
the awareness of the probability of harm and reckless acceptance of such a
risk.71
36 The Montreal Convention of 28 May 1999 provides for rules that are substantially different from the Warsaw Convention. This Convention provides that
air carriers are strictly liable regarding passengers, luggage and goods. However, passengers, luggage and goods are submitted to different rules regarding
defences. For passengers who suffer from bodily injury, the Convention has
created a compensation scheme that has two levels of responsibility. On the
66

Convention for the Unification of Certain Rules Relating to International Carriage by Air
(Warsaw, 12 October 1929).
67 Convention for the Unification of Certain Rules for International Carriage by Air (Montreal, 28 May 1999).
68 CA Paris 17 April 1986 D 1986, Informations Rapides (IR) 299.
69 Cass civ (2) 4 March 1992 no 90-19.775 Bull civ II, no 74 ; JCP 1992, IV, 1361.
70 Cass civ (1)16 February 1982, no 80-17.009 , Bull civ I, no 73.
71 Cass civ (1) 2 October 2007, no 05-16.019, no 04-13.004, Bull 2007, 612.
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one hand, the air carrier is strictly liable for the portion of loss under
SDR 113,100, and the victim has a right to be fully compensated in this respect. The only way the carrier may be exempted from liability is by proving
that the damage was caused by the fault of the victim. An Act of God (force
majeure) or a third party’s fault cannot be used as a defence. Limitation clauses are not allowed. On the other hand, for the portion of loss exceeding
SDR 113,100, the air carrier’s fault is only presumed and it may be exempted
if it proves that the accident is not due to his fault or that it is fully due to a
third party’s fault. Limitation clauses can apply in such case. Otherwise the
victim has a right to be fully compensated.
37 Domestic flights are submitted to the recent Code of Transports that was
adopted in 2010. The provisions of the Civil Code regarding tort law or contract are therefore not applicable.72 Art L 6421-3 Code of Transports provides
that air carriers that are established in Europe and subject to Regulation (EC)
no 1008/2008 of 24 September 2008 which provides for common rules for air
services in Europe are also subject to the provisions of Regulation (EC)
no 889/2002 of 13 May 2002 and to the Montreal Convention. Indeed, Regulation no 889/2002 of 13 May 2002, implemented in each Member State,
states the main provisions of the Montreal Convention 1999 and has supplemented these provisions.
38 Art L 6421-4 Code of Transports provides that air carriers that are not subject
to the Regulation of 24 September 2008 are governed by the provisions of the
Warsaw Convention of 12 October 1929. In addition, the Code of Transports
contains specific rules that supplement the Warsaw Convention provisions.
Art L 6421-4 Code of Transports provides that a liability cap of € 114,336 per
passenger must be applied. Art L 6422-3 Code of Transports also states that
the air carrier’s liability cannot be limited if an inexcusable fault73 was committed, as does the Warsaw Convention. If the transport was done for free, the
air carrier’s fault must be established: it is not presumed (art 6421-4 Code of
Transports). Finally, the limitation period is two years.
39 Regarding third parties, it was previously ruled that the civil liability incurred
towards non passengers was a classic civil liability based on the provisions of
arts 1147 ff C civ regarding contract or arts 1382 ff C civ regarding torts. In
particular, art L 141-1 of the Code of Civil Aviation (Code de l’aviation civile) stated that in case of damage caused by an aircraft, the pilot’s and the air
carrier’s liability is established in accordance with the provisions of the Civil
Code. This meant that third parties relied on the general rules of civil liability
in order to be compensated by air carriers. Therefore, such liability towards
third parties was unlimited. After 11 September 2001, it appeared that non
passengers could be victims of terrorist acts committed with aircrafts. Insurers
72
73
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have therefore capped the amount of guarantees they cover. Now art 6421-4
para 3 Code of Transports states that the general civil liability rules of the
Civil Code cannot be used by third parties.74 In other words, non-passengers
who suffer losses caused by an airplane that carries passengers are subject to
the same rules as passengers. Moreover, if the damage is caused to third parties by an aircraft that does not carry passengers, the air carrier is strictly liable towards the victims located on the ground (art L 6131-2 Code of Transports). In such case, the victim’s fault is the sole available defence. However,
when the damage is caused in the sky by an aircraft to another aircraft, Civil
Code rules are applicable (art L 6131-1 Code of Transports).
ii) Genetically Modified Organisms (GMOs)
40 The Law no 2008-595 of 25 June 2008 related to GMOs created new rules
and new criminal offenses in case of damage to the environment. First, the
law requires a minimum distance between genetically modified and nongenetically modified cultures subject to penal sanctions. Second, the failure to
comply with any measure of destruction ordered by the administrative authority is now a criminal offense. In addition, the law requires people who
practice an authorised release of GMO seeds to inform the administrative authority and the owners of surrounding plots. This information is then compiled
in a book that is made public. Finally, operating in confined spaces (for experimental, educational or industrial purposes) is subject to an official authorisation that may be modified, suspended or revoked in the event of risk. For the
rest, general civil liability rules apply.
iii) Technological risks
41 The Law no 2003-699 of 30 July 2003 on the prevention of technological and
natural risks and compensation of damage75 (supplemented by several decrees
of 2005 and 2007) adopted various measures in order to improve technological and natural risks prevention and compensation for losses resulting from
such risks. Regarding prevention, the Law provides for public information on
risk areas (art L 152-5 Code of Environment, C envir) and requires studies on
safety prior to the creation of any new facility subject to approval or for the
modification of any pre-existing plant (art L 152-1 and L 152-8 C envir). The
74
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State must develop and implement prevention plans which are intended to
limit the accidents that may occur in these facilities (art 515-15 C envir). The
Law also provides for measures to improve the safety of employees and subcontractors in the plant.
42 Other measures are related to the compensation of victims. Inspired by the
mechanism created in 1982 for natural disasters, the Law has created the concept of a ‘state of technological disaster’, which requires the insurer to compensate the victims of physical damage within three months after their loss
statement is delivered to the insurer. The ‘state of technological disaster’ is established by a decision of the administrative authority when an accident has
occurred in a facility and damaged a large number of properties (art L 128-1 C
assur). The same provisions apply to accidents occurring during the transportation of hazardous materials or to accidents caused by mines (art 3-1 of the
Mining Code). In this context, individuals who have suffered damage from
fire or damage to residential property or to vehicles and who had subscribed
insurance policies are covered in case of technological disasters (art L 128-2
C assur).
43 Finally, damage to the environment (pollution of soil in particular) requires
the operator to perform a restoration of the site in case of termination of activity.
iv) Environmental harm
44 The right to live in an environment that is balanced and respectful of public
health is now a constitutional objective under French law contained in art 1 of
the Charte de l’Environnement (‘Environment Charter’). Environmental damage is compensated on the basis of specific rules (1) and the general rules (2).
45 1. Directive no 2004/35/EC of 21 April 2004 on environmental liability was
implemented by the Law no 2008-757 of 1 August 2008 on environmental liability76 and by the Decree no 2009-468 of 23 April 200977 on prevention and
compensation of environmental damage. These provisions are now included
in the Code of Environment in arts L 160-1 ff and arts R 161-1 ff. Depending
on the type of activity that caused the damage, two liability regimes may apply: one requires the proof of a fault by the operator, the other does not require such proof. The activities that are regulated by strict liability are listed in
the Code (art R 162-1 1 ° to 12° C envir). These activities are traditionally
considered as having an impact on the environment, and are generally subject
76
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to an administrative authorisation, registration or approval.78 In this case, only
‘pure environmental damage’ is compensated. Individual losses suffered by
the victims of environmental harm are compensated exclusively on the basis
of general civil liability rules (art L 162-2 C envir). Moreover, the Law has
listed the types of ‘pure environmental damage’ that can be compensated
(art L 161-1, I C envir). Harm seriously affecting soils (1°), water (2°) and
certain species of animals (3°and 4°) can thus be compensated. Nevertheless,
environmental damage caused by certain authorised activities as well as various activities listed in the text79 is not compensated (art L 161-1, II C envir).
For activities that are not listed by the Code, operators are subject to fault
based liability. In this case, only serious harm to protected species and natural
habitats are likely to justify liability (art L 162-1, 2°C envir).
46 When environmental damage has occurred, the operator must inform the relevant prefect and take measures to put an end to the damage (art L 162-4 C envir). The compensation granted should aim to restore the environment to the
state it was in before the harm has occurred and to eliminate the risk of damage to human health. The choice of measures planned by the operator is subject to approval from the prefect. The operator may be required to carry out
remedies by the prefect.
47 In cases where environmental damage has not yet occurred but there is an
imminent threat of such damage occurring, the operator must take preventive
measures in order to prevent the occurrence or mitigate the effects of such
damage (art L 162-3 C envir). If the threat persists, the prefect is informed.
The prefect is responsible for ensuring the operator complies with its obligations to prevent and compensate and for taking necessary preventive or remedial measures. Authorised environmental protection associations and victims
may also inform the prefect of the occurrence of the harm or of an imminent
threat of ham. They can ask the prefect to take measures to prevent or compensate environmental harm (art R 162-3 C envir).
48 2. The damage resulting from environmental harm can also be compensated
on the basis of general civil liability rules. The first possible basis is the ‘theory of nuisance’ (see above). But it is also possible to use traditional fault
based liability, the liability for the actions of things of art 1384 par 1 C civ, or
even the specific liability for defective products. For example, many decisions
have been based on art 1384 para 1 C civ in order to compensate the harm
generated by pollution.80 The owner of the thing that caused the damage is liable unless he can establish the transfer of custody to a third party. Compensa78

Art R 162-1 C envir (classified installation, wastes or dangerous substances, transportation, water discharges).
79 Art L 161-2 C envir (war, exceptional natural events, etc).
80 Cass civ (2) 17 December 1969, Bull civ II, no 353 (pollution by chemicals); Cass civ (1)
9 June 1993, no 91-10.608 and no 91-11.216, JCP 1994 II 22202. Cass civ (2) 22 May
2003, no 02-10.367, JCP 2003 IV 2248 (pollution by oil).
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tion may also be granted on the basis of breach of contract. It should be noted
that insurance companies offer ‘pollution guarantees’ in civil liability insurance policies.
v) Medical Products
49 Since the Law no 2002-203 of 4 March 2002, the Public Health Code (Code
de la Santé Publique - CSP) provides that health care professionals are under
a duty of safety regarding the ‘health products’ they use (art L 1142-1, I, al 1
CSP). Moreover, pharmaceuticals are covered by the legislation on defective
products (arts 1386-1 ff C civ). In case of defect, the manufacturer or supplier
may be ordered to compensate the damage. Elements from human body parts
and products coming from the human body are also products that can make
their supplier liable if they are defective. In such case, the risk of development
defence cannot be invoked.
vi) Nuclear facilities81
50 Civil liability in the field of nuclear energy is provided for by the Paris and
Brussels conventions of 29 July 1960 and 31 January 1963, and by the Law
no 68-943 of 30 October 1968 which contains the rules left to the discretion of
the States by both international conventions. This system has two main characteristics: strict liability of the operator but limited compensation for the victim.
51 The operator of a nuclear facility, civilian or military, is strictly liable for the
losses caused by a nuclear incident occurring in the facility or during the
transport of nuclear substances coming from or going to the nuclear site. He is
responsible for the materials that are or have been used in the facility, even if
this material was lost, stolen or abandoned. The operator can avoid liability in
very few circumstances: intentional negligence by a third party, acts of armed
conflict, hostilities, civil war, riots, etc. The Law of 13 June 2006 has added
the victim’s serious negligence as a defence.82
52 In order to enable operators to insure the risk created by their facilities, a
compensation cap was set. The Law of 13 June 2006 provided that the maximum amount of damages paid by an operator is limited to € 700 million for
each nuclear accident. However, the amount is reduced to € 70 million per accident when the damage comes from a facility that is classified as a ‘reduced
risk facility’ as defined by Decree no 91-335 of April 12 1991 (art 4 para 2).
Each operator is responsible for taking out insurance or any another financial
guarantee in order to be able to pay such amounts.
81
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53 Regarding nuclear accidents that happen during transportation of nuclear
substances, the compensation cap is set at € 80 million per accident for
transport governed by the Convention of Paris. Every carrier that wishes to
perform a transport of nuclear substances on French territory must take out insurance or a financial guarantee in order to be able to pay this amount. The
compensation cap is € 1.2 billion if the Paris Convention is not applicable.
54 If the operator, the insurer or the financial guarantor is unable to pay, the State
pays on its behalf. Moreover, beyond the limit of the compensation cap, victims are compensated by the State within the limits set by the Brussels Supplementary Convention of 31 January 1963. Therefore, the State may complete the compensation due from the operator of the nuclear facility, to reach a
maximum amount of compensation of € 1.5 billion. If it appears that the losses suffered by the victims exceed this amount, a decree would be adopted regarding compensation of such exceptional damage. Bodily injuries would then
be compensated as a priority, according to the rules of labour law (lump
sums).
55 Finally, the case of compensation for damage caused by nuclear ships is specific. It must be distinguished from compensation for damage due to maritime
transport of nuclear materials.83 The Brussels Convention of 25 May 1962 and
the Law no 65-956 of 12 November 1965 modified by the Laws no 68-1045
of 29 November 1968 and no 88-1093 of 1 December 1988, have enacted
rules that are close to those which govern the risks of nuclear facilities. The
operator of a nuclear ship is strictly liable. The defences that are available in
such case are: willful misconduct of the victim, act of war that caused the accident, riots, etc. Compensation is limited to € 76,224,509 per accident. However, the liability cap may be superior if the ship comes from abroad and if its
domestic regulation provides a higher sum. In any case, operators are required
to take out insurance or another financial guarantee. If it appears that all the
losses caused by the accident exceed the limit of liability, a decree must be
adopted within six months that provides for compensation measures.
II. Relationship with regulation
a) Please explain the relationship of tort liability with regulations.
56 Since fault is defined as the breach of a pre-existing duty, non-compliance
with regulation is a civil wrong, even though such regulation does not provide
for criminal penalties.84 There is a civil fault every time the agent did not behave as required by law. Under French law, most human activities are now
regulated with multiple obligations imposed on persons willing to engage in
any of them. Moreover, failure to comply with specific requirements of public
authorities is a fault. If the opening of an industrial facility is authorised sub83
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ject to specific requirements, failure to comply with these requirements is a
civil fault.85
57 In addition to laws, decrees and specific prescriptions of public authorities,
private regulations are adopted by private groups as associations, trade unions,
etc. Therefore, violation of internal company regulations or even codes of ethics governing certain professions (for example) can be considered a civil
wrong. However, the private nature of these regulations ensures that the judge
has a large discretion in characterising the civil fault in such cases.86 Finally,
breach of contract is a tort against third parties.87 This is particularly true of
the contractual duties arising from the exercise of certain activities. For example, the duty of counsel (devoir de conseil) can be considered an ‘extracontractual’ duty regarding third parties.
58 Complying with regulation does not necessarily imply that no fault was committed. It is possible to comply with the rules while not complying with a
general duty of care. In addition, compliance with regulation does not prevent
agents from being liable because of the various strict liability schemes that exist in French law, for example, the liability based on art 1384 para 1 C civ on
the actions of things. This is also the case regarding ‘neighbourhood disturbances’ (nuisance, see above): compliance with regulation does not exclude
civil liability for nuisance.88 However, judges sometimes highlight the fact
that an impugned activity is conducted ‘in accordance with applicable regulation’ to exclude liability.89 On the other hand, they can also condemn the operator for non-compliance with regulation combined with excessive disturbances.90 Nevertheless, non-compliance with an administrative rule will not
justify the operator’s liability if disturbances are not excessive.91
b) Are there specific regulations governing the risks of the Security Industry?
How and by which regulatory body are these rules enforced?
i) Classified facilities
59 The rules governing ‘classified facilities’ are contained in the Law of 19 July
1976 on classified facilities which is now integrated into the Code of Environment (art L 511-1 ff). These provisions were supplemented by the Decree
of 21 September 1977 which is now part of the Code of Environment as well
85

Cass civ (3) 2 October 2001, no 00-11.780.
Cass civ (1) 16 May 2006, no 03-16.253 Bull civ 2006, I, no 238.
87 Cass civ (1) 13 February 2001 Bull civ 2001, I, no 35, JCP G 2002, II, 10099, note C
Lisanti-Kalczynski, JCP G 2002, I, 338, no 8 obs G Viney, D 2001, 2235, obs P
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Bull civ 2010, III, no 146.
88 Cass civ (2) 29 March1962, no 60-12.075, Bull civ II, no 365.
89 Cass civ (2) 10 July 1991, no 90-14.708, Bull civ II, no 222.
90 Cass civ (2) 16 May 1994, no 92-19.880, Bull civ II, no 131.
91 Cass civ (2) 17 February 1993, no 91-16.928, Bull civ II, no 68.
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(art R 515-2 ff). This regulation relates to the classified facilities that may
have an effect on the environment and distinguishes between facilities subject
to authorisation (art L 512-1 C envir) and those subject to a simple declaration
(art L 512-8 C envir). These facilities are listed in a ‘classified facilities’ nomenclature that is annexed to art R 511-9 of the code.
60 Before starting to operate a classified facility, an authorisation request must be
sent to the prefect, who, after investigation, permits such an industrial activity.
The prefect may stipulate specific requirements while allowing the facility.
For facilities that are subject to a simple declaration, a statement is sufficient.
Operating a classified facility without authorisation or a declaration is a criminal offense (art L 514-9 C envir). In such case, the prefect requires the operator to regularise the situation. Classified facilities may be inspected by experts
(art L 514-1 and R 514-1 C envir). In this context, the administration or, in
certain cases, the courts may, if needed, order the suspension or interruption
of the facility (art L 514-7 C envir). When operation of the facility is suspended, the operator must put the site into a state where there is no risk left (arts R
512-74 C envir). Finally, it must be highlighted that non-classified facilities
operators may also be warned by the prefect when there is danger or inconvenience (art L 514-4 C envir).
61 Although classified facilities are controlled by public authorities, facilities
operators are submitted to the general rules of civil liability. Therefore, operators may be liable for nuisance for example.92
ii) Monitoring activities
62 Monitoring activities are governed by the Law of 12 July 1983 related to
private monitoring activities93 that was included in the recent Code de la sécurité intérieure (Code of internal security).94 This law regulates the provision
of monitoring services. Monitoring activities are subject to an authorisation
that previously had to be requested from the prefect of the department where
the monitoring company was based and must now be requested from the
CNAPS (Conseil national des activités privées de sécurité). Indeed, since
January 1st 2012, the CNAPS is in charge of controlling and regulating private monitoring activities.95
63 The authorisation is refused if the activity is likely to cause a disturbance of
public order. When authorisation is granted, however, it can be removed subject to notice if the company does not comply with its legal obligations, or
suspended if one of the company’s officers is subject to criminal prosecution.
92
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The exercise of monitoring activity without authorisation is a criminal offense
that can lead to three years of imprisonment and a € 45,000 fine.
64 All the leaders of companies offering a monitoring service must be approved
(agréés). This approval is subject to conditions of nationality, morality and
ability.96 In addition, the employees assigned to monitoring tasks must be reported to the prefect of the department and meet specific conditions (morality,
qualification).97 Specific rules apply while in the course of their duties, such
as having a business card delivered by the employer, wearing a particular outfit, driving vehicles with the company name on them, etc.
65 In principle, private companies are appointed to monitor private places. However, public authorities may exceptionally authorise these companies to carry
out their missions in public places, for example in order to prevent vandalism
and burglary against the property they guard.
66 Finally, there are special provisions in the Law of 12 July 1983 for distance
(remote) monitoring and closed-circuit television (CCTV). On this last point,
it should be noted that the Law of 23 January 200698 allows entities other than
public authorities (that is to say, private companies) to make videos of public
roads ‘for the protection of the immediate vicinity of their buildings and facilities, in areas likely to be exposed to acts of terrorism’. CCTV of public
places or public roads is subject to an administrative authorisation from the
prefect, that is issued after a committee chaired by a judge has given an opinion. Authorisations are issued for a period of five years and are renewable.
67 In other areas there are specific regulations for monitoring activities, such as
for nuclear safety.99 Supervisory powers are often granted to public authorities
such as the prefect.
III. Causation
a) What is the burden of proof in general (standard of proof) with respect to
the proof of causation?
68 The proof of causal link is required for compensation of the consequences of
any breach of contract or any tort, but the first question is to determine what
96
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must be established, ie what is the causation criterion.100 The theory of the
equivalence of conditions has commonly been applied in French civil law,101
so that a factor must be a but-for condition of the damage to qualify as a
cause. This means that causation is not established unless it is shown that the
damage would not have occurred in the absence of the factor in question.
However, the principle of equivalence is not always applied as such by the
courts. The notions of direct link102 or adequate causation are sometimes invoked as well. In French administrative law, most commentators have asserted that the requirement of causal link is expressed by the courts through the
test of la théorie de la causalité adéquate which is widely used by administrative courts.103 In such case, the inquiry is whether the defendant’s act could ‘in
the normal run of things’ be considered as having played a ‘particular’ role in
causing the damage.104 Consequently, it is not possible to speak of a uniform
application of the causation criterion: it varies on a case-by-case basis.
69 The burden is upon the claimant to prove that the defendant’s wrongful act
has generated his loss. In this context, causation is considered as a legal fact
(fait juridique) that can be proved by all means (par tous moyens). This implies that all types of evidence are admissible. Moreover, the assessment of
the evidence submitted by the claimant falls within the sovereign discretion of
lower courts (appreciation souveraine des juges du fond). However, the
French Cour de cassation has the ability to review the grounds given by trial
judges to justify their decisions. In many cases, judges resort to the use of presumptive evidence by basing their decision on art 1349 C civ which defines
presumptions as ‘the consequences that a statute or the court draws from a
known fact to an unknown fact’.105 Specifically, art 1353 C civ provides that
presumptions ‘are left to the insight and carefulness of the judges, who shall
only admit serious, precise and concurrent presumptions’.106 In this context,
the Cour de cassation reviews the arguments used by judges to justify the establishment or rejection of a causal link.107 Here it should be noted that ‘evidence by exclusion’ is a form of presumptive reasoning. If no other factors
explain the occurrence of the damage, then the defendant’s behaviour is
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deemed to be a cause – for example, if the patient’s hypertension cannot be
explained by anything other than taking a specific drug.108
70 Whilst French courts generally try to assert their independence vis-à-vis the
views of experts, experience shows that, in fact, the impact of science on the
judicial determination of causation is significant.109 Nevertheless, the Cour de
cassation has not followed systematically the view of appointed court-experts.
Litigation concerning the Hepatitis B vaccine has given rise to important decisions of the Cour de cassation in a context where there is no tangible scientific evidence of the vaccine’s toxicity. In 2008, the Cour de cassation handed
down six important decisions in which it was accepted that a causal link a
causal link between Hepatitis B vaccination and multiple sclerosis could be
established by ‘serious, precise, and concurrent’ presumptions, notwithstanding scientific uncertainty and lack of conclusive statistical data.110 It should
also be mentioned here that the Conseil d’État has adopted a similar position
and criteria in litigation arising from the compulsory vaccination against Hepatitis B.111 However, in other recent vaccine cases, French judges have denied
the existence of a causal relationship when other factors could explain the disease112 or when the evidence brought by the claimants did not appear sufficient to found ‘serious, precise, and concurrent presumptions’.113
71 Finally, it should be emphasised that French courts tend to compensate the
uncertainty of causal judgments by widely applying the concept of loss of
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112 Cass civ (1) 22 January 2009, Bull civ I, no 11; RDC 2009, no 3, 1028, obs O Deshayes.
113 Cass civ (1), 24 September 2009, Bull civ I, no 185; D 2009, 2426, obs I Gallmeister;
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chance.114 Since this decision, French courts often use the ‘loss of chance’
concept in order to compensate the victims, even though the causal link is uncertain. With regard to the public sector, it should be noted that before 2000,
the Conseil d’État did not apply the concept of loss of chance to hospital liability and decided cases on an all-or-nothing basis. Then two decisions ruled
that the ‘loss of a chance to escape an event that finally occurred should correspond to a fraction of the various heads of damage sustained’.115 The Conseil
d’État has recently extended compensation for loss of chance to malpractice
cases.116 In addition, the Criminal Division of the Cour de cassation sometimes hands down convictions for manslaughter in cases where only a chance
of survival was lost, ie, where it could not be established with certainty that
the patient would not have died if properly cared for.117 Although the courts
do not admit officially that compensation for loss of chance is a way to relax
the causation requirement,118 they accept the principle of measuring compensation with reference to the extent of the lost opportunity. When the impact of
the defendant’s action (or forbearance) is difficult to measure, the defendant’s
liability is modulated according to the probability that he has caused the damage:119 thus the entire injury is not compensated.120
b) Does your jurisdiction provide for any instruments to lighten the burden of
proof for the claimant with respect to the proof of causation?
72 ‘Serious, precise and concurrent presumptions’ are ‘presumptions of fact’,
which must be distinguished from ‘presumptions of law’ (présomptions de
droit) that require the judge to assume a certain fact once another fact is estab114
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lished. In other words, when the legislator or the judge decides to reverse the
burden of proof, this action amounts to a presumption of law. Presumptions of
law can be created by the legislature or by the judge. For certain kind of injuries, the French legislator has introduced mandatory presumptions for which
judicial discretion disappears. Presumptions of law are prescribed by law for
diseases resulting from contaminated blood transfusions, such as HIV121 or
Hepatitis C.122 In such cases, causation is assumed once the victim has proved
that a transfusion took place and that there was a subsequent infection in the
absence of other risk factors.
73 Moreover, the Cour de cassation has recently decided to reverse the burden of
proof to the benefit of victims in cases where the defendant could not be identified,123 thus creating a new presumption of law in diethylstilbestrol (DES)
litigation. More recently, in a case where the victim of a hospital-acquired infection had been treated in various institutions, it was decided that all institutions were jointly and severally liable unless they were able to establish that
they did not cause the infection.124 Finally, on 26 October 2012,125 the Cour
d’appel of Paris had to determine the amount of compensation to be paid by
the two companies in the DES litigation. The appellate judges ruled that each
company should pay an equal share of the victim’s compensation, regardless
of their market shares.
IV. Attribution of liability
a) How is liability attributed to multiple parties?
74 The principle in French law is that each co-author of the damage has to compensate the whole damage suffered by the victim. This is the principle of the
obligation in solidum (‘for the whole’). However, the co-author who has
compensated the victim has recourse against the other co-authors. Ultimately
the burden of compensation is divided among the co-authors. The criterion for
splitting the share of liability among co-authors is, in principle, the seriousness of each co-author’s misconduct. But when the liability was incurred
without fault, it is split in equal shares. If one of the co-authors committed a
civil fault, while the other or others were only strictly liable without fault, it is
the author who committed the fault that pays for the entire compensation.
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b) Does your jurisdiction - in fault based or no-fault liability - provide for the
(legal) channelling of liability to one person?
75 In principle, general civil liability rules apply. This means that the victim may
claim for compensation against any of the authors of the accident as soon as
the legal conditions are fulfilled. The co-author who has compensated the victim can then turn to the other co-authors.
76 Sometimes, special rules provide for the liability of one person in particular,
as the operator of a nuclear facility or the manufacturer of a product. Nevertheless, the existence of such rules is not sufficient to exclude the liability of
other parties when general conditions are met. Therefore, the person that has
compensated the victim based on general rules of civil liability has recourse
against the operator or the manufacturer in such case.
V. Damages and available remedies
a) What types of compensable damage are available?
77 In French law, the only general principle is of full compensation for the victim’s harm. The objective of awarding damages is to place the victim in the
position he would have enjoyed if the accident had not occurred. The entire
harm should be compensated as long as it is established that the claimant’s
situation was worsened. Assessing the victim’s damage is within the lower
judges’ sovereign discretion.
78 Traditionally, courts applied the method of compensation ‘all losses confused’. In other words, they assessed the overall compensation and did not
specify the heads of damage that were compensated.126 This practice has been
abandoned for compensation of personal injury. Indeed, Law no 2006-1640 of
21 December 2006 provided that, in case of personal injury, third-party payers
should take recourse only for the heads of damage they had covered, which
means that they have to specify the losses they have taken care of. In addition,
liability insurers or third party payers must, in most cases, make an offer of
compensation which indicates every head of damage that is compensated.127
79 In this context, a group was formed in 2006 under the supervision of M
Dintilhac, President of the second civil chamber of the Cour de cassation, that
produced a report proposing the nomenclature now used by French courts.
Although this report is not legally binding, the ‘nomenclature Dintilhac’ is
126

Cass civ (2) 7 March 1985, Bull civ 1985, II, no 62. Cass com 22 October 1985, JCP G
1985, IV, 14.
127 Art L 211-9 2 Code of Insurance regarding traffic accidents. Art L 1142-14 para 2, L
1142-17 para 2, L 3122-5 para 2 Code de la santé Publique (CSP) regarding health professionals, medical risks, blood transfusions. Art 53 IV of the Law no 2000-1257 23 December 2000 regarding asbestos.
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now widely used since a ‘circulaire’ no 2007-05 of the French Ministry of
Justice of 22 February 2007 recommended that French courts use it.
80 Before the adoption of the new nomenclature, the compensable injury of the
victim was composed of two categories:
 ‘personal injury’ which included loss of amenity (préjudice d’agrément),
disfigurement (préjudice esthétique), pain and suffering and moral harm.
 ‘objective harms’ which included various heads of harm corresponding to
the direct consequences of the victim’s physical injury. The principal item
was the Incapacité Permanente Partielle (IPP – ‘permanent partial disability’). This ‘permanent partial disability’ was defined as the reduction of
physical, intellectual or psychological potential resulting from any impairment to the physical integrity of a person. It mixed two different types
of harm which are now two separate items under the new nomenclature:
‘professional impact’ and ‘functional impairment’.
81 The new nomenclature lists items corresponding to the different heads of
damage that may result from a personal injury.128 This nomenclature distinguishes between temporary and permanent harm and pecuniary and nonpecuniary loss. The French nomenclature also provides specific items for indirect victims. Indeed, relatives are considered as victims if they suffer any
harm related to the direct victim’s injury. They are called victimes par ricochet or victimes indirectes (‘indirect victims’) and are entitled to claim damages from the defendant before both civil and criminal courts if they suffered
a harm resulting from the victim’s injury. The ‘nomenclature Dintilhac’ only
concerns harm resulting from bodily injuries. It does not address the problem
of compensating economic or psychological suffering that does not result
from a personal injury.
ii) Pecuniary loss
82 Regarding damage to property, art 1149 C civ distinguishes between two
kinds of pecuniary loss: actual loss (damnum emergens) and lost profit (lucrum cessans). These legal provisions concern compensation for breach of
contract but it is universally accepted that a similar distinction prevails in the
field of tort law. If the loss consists of damage to one thing, the compensation
is made out by the payment of a sum of money representing the value of the
thing or the reimbursement of repair expenses.129 In general, obsolescence is
not taken into account.130
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83 In case of bodily injury, pecuniary loss can also occur: medical expenses,
expenses incurred from the necessary assistance of a third person, deprivation
of wages resulting from incapacity, etc. The new nomenclature provides that
compensable financial losses may be temporary (health costs, temporary loss
of earnings, various other costs) or permanent (future on-going health costs,
adapted housing, adapted vehicle, assistance by third person, on-going loss of
future occupational earnings, professional impact). Indirect victims can also
be compensated for financial losses (loss of earnings, funeral costs, various
other costs).
iii) Non-pecuniary loss (pain and suffering)
84 Compensation of ‘moral damage’ is now widely accepted. In general, compensation is awarded because some feelings were hurt (loss of a loved one). It
is now accepted that a company can also experience such ‘moral damage’ (for
example as a result of defamation).
85 The ‘moral damage’ can also be the result of an injury and then divided into
several areas: damage resulting from physical pain (pain and suffering), damage resulting from the pain of being disfigured (disfigurement), damage resulting from the loss of amenities of a normal life (loss of enjoyment, that is to
say the loss of the normal amenities of life), physiological damage affecting
working conditions or existence of the victim. The ‘nomenclature Dintilhac’
includes non-pecuniary losses that may be temporary (temporary functional
impairment, pain and suffering, temporary disfigurement) and permanent
(permanent functional impairment, loss of amenity, disfigurement, sexual
damage, permanent exceptional harm) or even evolutionary (disease). Indirect
victims may also be compensated for non-financial losses (mental distress).
iv) Pure economic loss
86 The pure economic loss is compensable. Loss of profits (perte d’exploitation)
is, for example, usually compensated.131
v) Environmental damage
87 ‘Derivative’ environmental damage is easily compensable. It can be economic: soil pollution, degradation of machines, restoration of a site, loss of profit
for example if the number of tourists declines due to pollution. Such ‘derivative’ damage may also have a non-financial nature, such as the loss of amenity
for not being able to take advantage of contaminated sites. The damage
caused to the reputation of cities or villages is also compensable.
88 ‘Pure’ ecological damage is harder to compensate because it has an impersonal character since it concerns the whole community without being attached to
131
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a particular person. The environmental liability scheme grants relatively wide
protection since the environmental damage is defined as the ‘direct or indirect
measurable deterioration of the environment’ (art L 161-1 C envir). The specificity of this head of damage is also mentioned in art 4 of the Charter of the
Environment. In this context, a corporation or association may be compensated when the pure ecological damage is confined to a geographical area for
which this entity is responsible, like a national or regional park. In other cases,
the payment of damages to any legal entity, including associations, may be
difficult to justify.
89 Moreover, the specific provisions of the Law no 2008-757 of 1 August 2008
on environmental liability are too restrictive to allow a real compensation of
the environmental damage. Therefore, the general rules of civil liability continue to be used despite the difficulties associated with the traditional requirement that the injury is personal. In recent years, the French judges have
become more favorable to the compensation of associations in respect of environmental protection despite the impersonal nature of the environmental damage.132 Very recently, the Supreme Court established the principle of compensation for environmental damage defined as ‘the direct or indirect interference
with the environment.’133 Introducing the concept of environmental damage
into the Civil Code is currently being considered by the French Parliament.
This reform could be based on the recent proposal for a nomenclature of environmental damages prepared by a working group directed by two law professors.134
b) Are there particular heads of damage that can be excluded by contractual
agreement or by any other means?
90 In tort law, excluding compensation for certain heads of damage is exceptional. But sometimes exceptions are made to the principle of full compensation
by limiting the compensation to bodily injuries. In the compensation scheme
that is applicable to air carriers, bodily injuries are fully compensated whereas
the loss of the transported goods only gives rise to capped compensation.135 In
the compensation scheme for damage caused by nuclear accidents, the amount
of damages awarded is primarily intended to compensate personal injuries. If
there is a remaining amount, it distributed among the victims in proportion to
their losses.136 In the compensation scheme for damage caused by a ship, twothirds of the money at the disposal of the compensation fund must be exclu-
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sively used for compensation of bodily injuries. The remaining third may be
used to compensate both bodily injuries and property damage.137
91 It also happens that compensation caps or lump sums are provided for by
statute. This is the case in respect of the liability of a nuclear facility138 or nuclear ship.139 It is also the case as regards liability for damage that occurred on
board or is directly related to the navigation or the use of the ship140 and damage due to water pollution by hydrocarbons.141 Furthermore, there are sometimes compensation caps provided for by statute for certain professionals like
hotel owners (C civ, art 1953 para 3 and art 1954 para 2) or goods carriers.
Finally, there are compensation caps provided for by collective compensation
scheme for victims of certain types of damages, such as victims of work accidents covered by Social Security (art 455-1-1 Code of Social Security), victims of agricultural disasters compensated by the national guarantee fund for
agricultural disasters (art L 361-6 and L 361-7 Code rural), victims of natural
disasters compensated by insurers (art A 125-1 C assur). In general, these caps
can be discarded when the defendant has committed a wrong of a certain
gravity: then the principle of full compensation is applied again. Such is the
case, for example, of the owner of the ship who is required to compensate the
damage resulting from pollution by hydrocarbons.142
92 Moreover, it is now possible, in certain conditions, to conclude disclaimer
clauses for the case of breach of contract. In contract, the courts recognise that
such clauses are valid, subject to certain limitations. These clauses are discarded in case of willful misconduct or faute lourde, are deemed not written in
case of breach of an essential obligation or are prohibited when they are concluded with consumers. In tort, it is not possible to conclude any agreement
regarding compensation before the occurrence of the damage.143 However, it
has been suggested to that agreements excluding or limiting compensation in
tort law be allowed, since such agreements do not affect the compensation of
bodily injures or limit the compensation for damage caused by a fault.144
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c) Does your jurisdiction - in fault based or no-fault liability - provide for instruments which mitigate the liability of tortfeasors?
93 Under the general rules of civil liability, the main principle is the full compensation of the damage suffered by the victim. The Cour de cassation consistently judges that civil liability must restore the balance destroyed by the damage and put the victim in the situation which he would have enjoyed if the tort
had not occurred.145 The Cour de cassation has also refused to impose an obligation on the victim to moderate his own damage.146
VI. Applicability in time
Does your jurisdiction allow the introduction of a new liability regime that also covers risks that were created in the past?
94 In principle, the right for the victim to be compensated appears on the date
where the damage is suffered. The applicable law is the one that was in force
on that day. However, it may happen that a new rule is adopted and produces
a retroactive effect. This happens when a new rule is adopted by the courts.
For example, the Cour de cassation ruled that doctors have a duty of information and must inform patients of all the ‘inconveniences that may arise’147
and all risks, even exceptional ones. This new ruling allowed the courts to
hold doctors liable for damage that had occurred years ago.148
95 In this context, when a statute is adopted, it is often in order to confirm the
existing case law. This has been the case in mining law. The Law no 94-588
of 15 July 1994 confirmed the case law that ruled that the operator was strictly
liable on the basis of art 1384 al 1.149 Then the Law no 99-245 of 30 March
1999 clarified that responsibility by providing that the operators’ liability is
not limited to the mining perimeter or the validity of the mining title (art 75-1
para 2 Code minier). But these statutes were not intended to retroactively impose a new liability since they only provided for rules that were already applied by case law.
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Cass civ (2) 4 February 1982 JCP G 1982, II, 19894, note J-F Barbiéri.; Cass com 20
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Jourdain.
147 Cass civ (1) 17 February 1998, Bull civ I, no 67; Les Petites Affiches [LPA] 6 May
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VII. Alternative compensation mechanisms
a) Are there alternative compensation schemes available for particular sectors?
i) Compulsory liability insurance or other duties to seek financial coverage for
liability
96 A contract may sometimes provide for an obligation to purchase an insurance
contract, but in general it is statute that imposes insurance obligations. Under
French law, there are about 100 mandatory insurance contracts.150 Some professionals (auditors, lawyers, builders, doctors, etc) have the obligation to
purchase insurance for civil liability. There are also mandatory liability insurance contracts in case of specific risks such as the risks generated by traffic,
nuclear facilities, transportation of persons or goods, monitoring activities,
building activities and health professionals. The number of insurance requirements keeps increasing. Not purchasing liability insurance when it is required by law is a criminal offense.
97 When the insured is legally bound to purchase insurance coverage, insurance
companies are not obliged to grant it. Therefore, a special procedure has been
established for certain types of insurance in order to ensure that risk-makers
are actually covered. A Bureau central de tarification will look at the claim of
the applicant to which the insurance coverage was denied. This independent
administrative authority is responsible for determining the premium according
to the risk for which coverage is sought. This procedure applies to the risk of
liability for traffic (art L 212-1 C assur), building activity (art L 243-4 C assur), health activities (art L 252-1 C assur), for operators of ski lifts (art L
220-5 C assur) and natural disasters (art L 125-6 C assur).
ii) Mandatory or voluntary first party or direct insurance schemes
98 In general, mandatory insurance contracts are liability insurance contracts.
But in certain cases, the law provides for an obligation to purchase direct insurance, for example for buildings (assurance dommage-ouvrage). Besides,
certain specific guarantees must be provided by the insurer in some direct insurance contracts. Therefore the consequences of natural disasters, technological disasters and storms, hurricanes or cyclones must be covered. Property
damage resulting from acts of terrorism must also be covered in certain direct
insurance contracts.
99 More specifically, the Law no 82-600 of 13 July 1982 related to compensation
for victims of natural disasters (arts L 125-1 to L 125-6 C assur) implemented
a mechanism involving national solidarity in order to compensate property
damage resulting from natural disasters. Insurance contracts covering damage
150
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by fire, damage to property and damage to vehicles give the right to be covered against natural disasters (art L125-1 C assur). This extended guarantee is
paid for by an additional premium that is based on a rate determined by decree
for each category of contract.
100 The guarantee is applied if the ‘state of natural disaster’ is established by a
ministerial decision made by the ministers responsible for civil security and
economy. The effects of natural disasters likely to be covered are those that
are not usually compensated through traditional insurance guarantees. These
are the consequences of flooding, landslides (rock falls, landslides, collapse of
underground cavities) earthquakes, etc. Pure economic losses may be compensated if such losses are covered by the main contract of the insured. The
State intervenes in several regards. It is for the State to determine the state of
natural disaster. The State also sets the contribution rate, and gives its own
guarantee to a reinsurer, the Caisse centrale de réassurance.
101 Inspired by the mechanism created for natural disasters in 1982, the Law
no 2003-699 of 30 July 2003151 created ‘a state of technological disaster,’
which requires the insurer to compensate the property damage suffered by the
owner of an insured property within three months after the loss statement was
transmitted. The state of technological disaster is established by a decision of
the administrative authority when an accident in a facility has damaged a large
number of properties (art L 128-1 ff C assur). The same provisions apply to
accidents resulting from transportation of hazardous materials or caused by
mines (art 3-1 of the Mining Code). In this context, private individuals who
suffered damage from fire or damage to residential property or vehicles and
who had purchased insurance policies on such properties are covered in case
of technological disasters affecting the insured property (art L 128-2 C assur).
102 Article L 421-16 C assur provides that the uninsured victims of technological
disasters will be compensated for their property damage by the Fonds de Garantie des Assurances Obligatoires de dommages (FGAO). This compensation
is capped at € 100,000.
iii) Risk sharing agreements or pooling schemes between operators
103 Regarding nuclear risks, an economic interest group was created in 1969
which reinsures nuclear operators.152 Another economic interest group offers
reinsurance for environmental risks.153 Another insurance pool exists for
property damage resulting from terrorist attacks. Indeed, the coverage of terrorist risk has justified the increasing importance of the State’s guarantee. The
Law no 86-1020 of 9 September 1986 thus created a compensation fund for
151
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the victims of acts of terrorism (FGTI), which is funded by a tax on property
insurance contracts. This fund compensates personal injuries. For property
damage, the Law rules that compensation must be provided by the insurers.
Following the attacks of 11 September 2001, insurers have highlighted the
costs of such events, especially regarding damage to property that are insufficiently covered, and announced their intention no longer to cover some of
these risks. An economic interest group was then formed with insurers and reinsurers, which compensates for damage beyond a certain level.154 This economic interest group manages reinsurance by pooling funds from its members
ie all insurance companies operating in the French territory. The interest
group is backed by an unlimited State guarantee.155
iv) Ex ante guarantees and deposits of a voluntary or mandatory nature?
104 Such mechanisms do not seem to exist in France. However, the French legislator has created various compensation funds when no compensation can be
recovered other way. Such funds usually are funded by specific taxes. These
various funds are: the FGTI that compensates injuries resulting from terrorism
and criminal acts, the FIVA (see below) that compensates the victims of asbestos and the ONIAM156 that compensates the victims of medical accidents.
In addition, the FGAO,157 formerly called the FGA (Fonds de Garantie Automobile), compensates the victims of traffic accidents, of hunting accidents, of
technological disasters (see above) and of mine accidents.
b) How do these operate (size, scope, recovery, usage)?
105 Each specific fund was created for a specific risk and follows its own specific
rules.
c) What harm is covered by any applicable scheme?
106 For example, the FGTI only covers injuries resulting from terrorism or criminal acts. The FGAO covers injuries and other losses resulting from traffic accidents or mine accidents subject to a € 1 million cap for each accident. In addition, the FGAO also compensates the property damage resulting from a
technological disaster within the limit of € 100,000. The FGAO also compensates property damage occurred to the main residence within the limit of
€ 300,000.
154
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d) Is there a cap on the amount recoverable under any applicable scheme?
107 See question a) above.
e) What sorts of damages are covered by the social security mechanisms and
what is the level of compensation?
108 Three independent funds manage the four branches of the social security system: illness (maladie), occupational hazards (accidents du travail-maladies
professionnelles), family and old age (vieillesse). The National Fund of Health
Insurance for employees (Caisse nationale de l’assurance maladie des travailleurs salariés, Cnamts) manages both the illness and the occupational hazards branches. Thus social security intervenes in various ways and at many
levels. Regarding illness, social security takes care of all health costs, though
it does not fully cover these expenses since reimbursement is regulated
through uniform rates and tariff references.
109 Regarding occupational hazards, social security provides an automatic compensation of workers’ injuries. In return, the amount of compensation is limited to a fixed rate. Compensation for non-pecuniary loss (extra-patrimonial)
is not granted under this scheme, as opposed to compensation in tort where
full compensation is awarded. Victims cannot obtain compensation for moral
distress, physical suffering, disfigurement, and loss of amenity. Moreover, the
medical and surgical care is only covered within the price list imposed by social security and based on its rate. The principle of full compensation applied
in tort law is more favorable in so far as the wrongdoer has to support all the
expenses deemed necessary to compensate the damage, as long as they are
reasonable. In other words, the wrongdoer cannot limit the amount of damages by applying the price list and rates of social security. This difference has
enormous implications regarding the supply of complex medical equipment
(prosthesis, orthopedics, etc) which social security is very reluctant to support
due to their price. On the contrary, private insurance companies often provide
efficient solutions.
110 Under the workers’ compensation regime, victims are not allowed to file a
suit against their employer in order to obtain full compensation based on any
general regime of civil liability (art L 451-1 Code of Social Security).158
However, there are several exceptions. The victims can claim for additional
compensation if the employer acted in an inexcusably negligent manner (faute
inexcusable). They can also file a complaint in tort in certain specific circumstances: when the employer committed an intentional fault (faute intentionnelle), when the victim’s damage was caused by a third party and when the
accident is a traffic accident.

158

Cass soc 17 February 2010, no 08.44463.

71

G’sell

111 Regarding asbestos, the Finance Act for Social Security of 23 December
2000159 created a compensation fund dedicated to the victims of asbestos
(FIVA). This mechanism has a very wide scope. It concerns employees that
the social security system acknowledges to be suffering from an occupational
disease related to asbestos. It also covers those who cannot benefit from the
workers’ compensation regime and, if need be, the victims’ dependents. The
fund provides full compensation of the victims’ injuries in two cases: first, if
social security recognises the occupational origin of their illness; second, if
the victims are able to prove that their illness directly results from their exposure to asbestos. The compensation offered by the FIVA complements the
sum already awarded by social security in respect of the legislation relating to
occupational diseases. In contrast to social security, the FIVA compensates
non-pecuniary damage (compensation for moral distress, physical pain and
suffering, disfigurement and loss of amenity) by the allocation of a lump sum
to the victim. Unlike social security compensation, the FIVA’s compensation
is not related to wages. It varies depending on the severity of the disease and
the age of the victim. In addition, the 1999 Finance Act for Social Security
created a grant for the early retirement of employees affected by asbestos
(ACAATA, or asbestos early retirement grant).
f) Does civil procedure law provide for special rules on case management?
112 There are no specific procedural rules related to the Security Industry: general
civil procedure rules apply. These rules allow the judge to order the joining of
actions when it appears right to do so (art 367 Code of civil
dure).160However, specific procedures are provided for when victims claim
compensation before compensation funds.
VIII. Suggested reforms in national literature
113 The Security Industry does not appear to be considered a subject as such in
France in this respect at present. Regarding civil liability rules, different projects of reform have recently been proposed. A working group directed by
Pierre Catala presented a project for a reform of the law of obligations in
2005.161 More recently, another group directed by François Terré made another proposal for a reform of the law of torts.162 However the French government does not appear to be willing to adopt any project for the moment. Regarding civil procedure, a new collective redress procedure is currently being
discussed by the French Parliament.
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114 Beyond the question of the general rules of civil liability, the various risks are
considered separately and the possible reforms do not follow a comprehensive
policy on security industries. For example, the French government is considering modifying the Mining Code and introducing the notion of environmental
damage into the Civil Code.
IX. Successes and failures of the national approach
115 The national rules governing the liability of the Security Industry are pretty
heterogeneous. Apart from the general rules of civil liability, there are various
specific schemes that do not have anything in common. However, two trends
may be identified. First, strict liability rules are now widely applied in the
field of the Security Industry. Second, various funds have been created in order to compensate the victims when no liable defendant can be sued. Therefore, the victims are generally compensated for their loss even though the
overall cost of the system is questionable.

B. Cases
Case 1
Defective emergency stop button
Company X operates a steel plant. One year ago it bought a heavy stamping
machine from Company A. While operating the machine, the worker sees that
C, who is part of a group of visitors on a plant tour, is getting too close to the
machine. B pushes the pilot trigger to stop the machine. The pilot trigger was
built into the machine by A in order to allow the sudden stop of the machine
by cutting the electricity supply. Due to a manufacturing defect, the button
fails to function and C gets injured.
a) Is A liable for C’s injury? Please describe all heads of liability that are applicable.
116 A is liable as the manufacturer of this defective machine on the basis of Law
n°98-389 of 19 May 1998 (art 1386-1 ff C civ). The various conditions of liability are fulfilled here. The machine in question is indeed a product since it is
a chattel. This machine is defective because it does not offer the safety that
can reasonably be expected since the safety button did not work. Because of
this defect, the machine did not stop which in turn led to the accident. C is a
private person who has suffered injury for which he can get full compensation.
b) Is A liable to C if C has, by his own fault, contributed to the damage?
117 Art 1386-13 C civ provides that the fault of the victim is a defence. It allows
the defendant to be partially or totally exempted. It is up to the judge to assess
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the extent of this exemption according to the circumstances. One can assume
that the exemption will be total if the fault of the victim was irresistible and
unpredictable, ie if it has the characteristics of a force majeure. When the exemption is only partial, the apportionment is at the discretion of the trial court
which, in principle, takes into account the seriousness of the offense committed by the victim.
c) Would it make any difference if C had suffered property damage instead of
personal injury?
118 If C’s damage is related to private property or goods designed for private use
or consumption, compensation is possible under the provisions of the law.
However, compensation is granted only for damage of at least € 500.
d) Because of the incident, company X cannot operate the stamping machine
for 14 days. Accordingly company X cannot fulfil the contract with Y in time.
X has to pay Y € 200,000 for breach of contract. Is A liable to X for the loss?
119 Company X suffers from a loss that is the result of the malfunction of the
machine supplied by A. A will therefore be liable for breach of contract. Under the law of sale, A must compensate the loss sustained by X due to its noncompliance with its obligation to deliver non defective goods that are in conformity with the contractual stipulations.
e) Due to X’s failure to fulfil the contract Y has to renounce a profitable contract and suffers € 50,000 loss of profits. Is A liable to Y for this loss?
120 There is no contractual relationship between A and Y that would justify damages for breach of contract. The question is whether A could be tortiously liable. The Cour de cassation recognises that selling a defective product is a
fault. However, the causal link between such a fault and the damage suffered
by Y seems too remote to justify A’s liability.
f) Would it make any difference whether the emergency stop button complies
with the EN-standard issued by the European Committee for Standardization
or not?
121 The question here is whether or not the product provides the security that can
be legitimately expected. However, the fact that the manufacturer followed
the rules of art or existing standards is insufficient to exclude liability. The
same solution applies if the producer obtained an authorisation to market the
product from a state authority.163 Compliance with these standards is only a
minimum requirement, but does not exempt the producer from taking extra
precautions to ensure the safety of users. The Cour de cassation has, for ex163
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ample, ruled that compliance with administrative regulation cannot exonerate
the manufacturer.164
g) What is A’s liability like if the emergency stop button does not comply with
a national standard provided by a legal provision (law or regulation)?
122 Here the defective nature of the product will be much easier to establish. A’s
fault will also be easier to prove. It will be easier for X to get compensation
for the loss suffered as a result of non-compliance with the national standard.
Case 2
Defective safety programmable logic controller
The computer firm A developed a special computer programme for company
B which runs a chemical plant. The computer programme should ensure that
in case of an emergency, the production process is ramped down in a controlled manner. On Monday 7 June, a heavy earthquake shakes the region
where the plant is situated. Due to a programming defect, the production process is shut down immediately and as a consequence dangerous chemicals escape from the plant into the surroundings.
The local fire brigade C takes emergency measures to remove the chemicals
from the water and to stop the chemicals from leaking into the nearby river.
The costs of these relief measures for C amount to € 30,000. For fear of pollution of the groundwater, the local water supplier D employs tank wagons for
the water supply of the local community for four weeks after the incident at
the cost of € 70,000. On the adjoining land the chemicals leak into the
groundwater. Neighbour E who uses the well on his land for the supply of
drinking water suffers health damage. The removal of the chemicals from the
well costs neighbour E € 50,000.
h) Are A or B, or both of them, liable for these costs? If B is liable, can B take
recourse against A?
123 The Law of 2008 cannot be applied to losses that have been incurred by private individuals. The general rules of civil liability will apply in such a case.
Here it is the liability for the action of things based on art 1384 al 1 C civ or
the ‘theory of nuisance’ that will apply. B will have to compensate for all
these costs. The only defence that would be possible for B would be to establish that the earthquake was a case of force majeure which was the sole cause
of the pollution.
124 B can take recourse against A on the basis of breach of contract. The question
here is to determine whether A should be liable for all the amounts that B will
164
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pay since, under French law, only foreseeable losses are compensable in case
of breach of contract. Art 1150 C civ provides that the debtor is liable only for
losses that were foreseen or that could have been foreseen when the contract
was formed. This limit is excluded when the breach was particularly serious,
ie in case of faute dolosive (‘intentional breach’) or faute lourde (‘severe
breach or gross negligence’). Art 1150 C civ is not interpreted as referring to
the foreseeability of the amount of the loss but to the predictability of the nature of the loss.165 This foreseeability is assessed by lower judges by determining the consequences of the breach that could be reasonably foreseen by a bonus pater familias. The characteristics of the contract in question must obviously be taken into account. For example, the owner of a luxury hotel should
normally suspect that customers are in possession of valuables or large sums
of money.166 Judges deny compensation for certain losses that appear unpredictable given the circumstances, for example the nature of the contract or the
prior relationship between the parties. For example, the buyer of a machine
who receives a machine damaged in transport will not be compensated for the
savings that he intended to make with this new machine because such savings
were not predictable for the transporter.167 If a train is delayed, passengers can
obtain reimbursement of their ticket or of the ticket of the connecting train
they had to take, but they cannot be compensated for the loss of a day of vacation.168
125 In this case, the pollution of the river appears to be sufficiently predictable for
A. Nevertheless, another condition must be taken into account in this case.
Art 1151 C civ provides that the causal link between the breach and the loss
must not be too indirect. In this case, it could be argued that the causal link
between the programming defect and the pollution is not sufficiently direct to
retain A’s liability for the whole damage. It would probably be decided that A
is partially liable for the final losses, since other factors contributed to the accident.
126 For the same reason, one might ask if A could be directly liable for the victims’ loss on the basis of art 1382 C civ. Since other factors, such as the
earthquake, contributed to the occurrence of the pollution, A’s liability would
probably be reduced to a small share of the total loss.
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i) The computer programme was especially designed for the prevention of
pollution damage in case of natural disasters. The earthquake of 7 June, however, was of an exceptional strength. Is A liable for the damage described in
the case?
127 The question at stake is to determine whether this event can be considered as
case of force majeure that would exclude A’s liability. The definition of
‘force majeure’ is traditionally based on three characteristics: unpredictability,
irresistibility, exteriority. The Cour de cassation recently reformulated the
definition of ‘force majeure’ by focusing only on the two conditions of unpredictability and irresistibility. The criterion of exteriority now seems, if not
abandoned, at least secondary.169
128 Lower judges have discretion to assess the existence or absence of the conditions of a case of ‘force majeure’. Yet the Cour de cassation reviews the characterisation of the facts made by lower judges. A storm170 or an earthquake171
are the kind of events usually considered to constitute force majeure. But it is
still necessary that these events have characteristics of unpredictability and insurmountability. For example, it was held that there was no ‘force majeure’ in
the case of a cyclone that caused the collapse of a crane on a building because
such a collapse was not unpredictable (since it had been announced by weather forecasts) nor compelling (since it would have been possible to disassemble
the crane).172 Therefore, if it is possible to prove that the strength of this
earthquake was unpredictable and irresistible, A will not be responsible.
j) The flaw of the programme was caused by the carelessness of the programmer F who is employed by A. Are A or F, or both of them, liable for the
harm as described in the case? If A or F are liable, can they take recourse
against the other party?
129 The Cour de cassation has ruled that an employee shall not be personally
liable when he acts within the limits of his tasks.173 However, the employee is
personally liable and the employer is exonerated from liability when the employee has acted outside his mandate, without permission, for purposes unre169
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lated to his tasks.174 In addition, if the employee’s intentional misconduct corresponds to a criminal offence, he is personally liable for it: in such case, the
victim can obtain compensation from both the employer and the employee.175
In this case, since F acted within the limits of his mandate and did not commit
any criminal offence, F is not directly liable for the harm. Nevertheless, A is
vicariously liable because F’s acts were accomplished within the framework
of his functions (art 1384 al 5 C civ).176
130 If A has compensated the victims, recourse is possible against F. Originally,
the employer had a right of recourse against the employee based on subrogation for the full amount granted to the victim. However, this right of action
has not been widely used. Indeed, most of the time it is the employer’s insurer
who pays the compensation to the victim. However, the Code of insurance
(art L 121-12 para 3 C assur) prohibits the employer’s insurer from taking direct action against the employee, unless the employee committed an intentional fault (malice, malveillance). However, if the employee is personally insured for his own civil liability (which is unusual), the employer’s insurer is
free to act against the employee’s insurer for any kind of fault. This state of
the law has been altered since the Cour de cassation decided that the employee shall not be personally liable when he acts within the limits of his tasks.177
In such case, the employer’s recourse cannot be based on subrogation, since
the victim had no action against the employee who acted within the limits of
his mandate.178 Subrogation is possible only in circumstances where the employee exceeded the limits of his tasks. In all other cases, the employer’s recourse must be based on the labour contract and comply with labour law rules.
Under labour law, the employer has a right of recourse against the employee
only if the employee acted with gross negligence (faute lourde).179 The recourse action must be brought before labour courts (the Conseil des
Prud’hommes).
k) Due to the incident, the nearby factory G is not able to fulfil its contracts
and suffers a loss of € 40,000. Are A, B or F liable for this loss?
131 The only grounds that G could rely on in order to be compensated are B’s
strict liability on the basis of art 1384 al 1 C civ or of the ‘theory of nuisance’.
But it is also necessary to establish that there is a sufficiently direct causal link
between G’s breach of contract and the pollution of the water. For example, if
174Cass

ass plén 10 June 1977, Bull no 3, 5; Cass ass plén 17 June 1983, Bull no 8, 11; Cass
ass plén 15 November 1985, Bull no 9, 12; Cass ass plén 19 May 1988, Bull no 5, 7.
175 Cass ass plén 14 December 2001, Cousin, Bull no 487, D 2002, 1230, note J Julien.
176 Cass ass plén, 25 February 2000, Costedoat (see fn 179).
177 Cass ass plén 25 February 2000, Costedoat, (see fn 179 above).
178 Cass civ (2), 20 December 2007, no 07-13.403, Bull civ II, no 274; Resp civ et assur
2008, no 50, note H Groutel; D 2008, 648, obs D Sommer et P Nicoletis.
179 Cass soc 16 January 2007, no 06-40.954, Resp civ et assur 2007, no 109; Cass soc
25 October 2005, Bull civ V, no 299.
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the plant had to stop working because of the pollution, then there is a direct
causal link that justifies B’s liability.
l) Assume that the cause of the incident is not an earthquake but instead a terrorist attack. The damage amounts to € 2.5 billion. Would there be a difference if the cause of the incident was an act of organised crime?
132 There are arrangements for compensating the consequences of terrorism in
French law through a compensation fund. But compensation is granted
through the fund only for injuries, not for property damage.
133 Here, the act of terrorism will probably be considered a case of ‘force
majeure’ that allows B to be exonerated from liability since this event ‘absorbs’ the causality of pollution. A’s liability towards B will probably also be
excluded.
Case 3
Security services, public service (infrastructure) undertaking
Company A is in charge of the operation of the security of the waterworks of
city B. It provides manned guards to prevent unauthorised access to the plant
and also operates the alarm systems of the plant. On 2 October terrorist C enters the plant and contaminates the water with radioactive material which is
extremely poisonous (Polonium-210). Company A could have prevented terrorist C from entering the premises but failed to do so due to negligence. The
consequences of the terrorist attack are disastrous (100 people are killed,
4,500 suffer from radiation sickness, the drinking water and the water supply
system is contaminated). The total damage amounts to € 25 billion.
m) Is city B liable to the injured inhabitants (damage to person and property
damage)? Can city B take recourse against A?
134 In principle, it is up to the State to compensate the loss caused by a lack of
protection against acts of terrorism.180 However, it should be highlighted that
since 1986 (Law no 86-1020 of 9 September 1986) compensation for injuries
caused by terrorist acts (art L 126-1 and L 422-1 ff C assur) is granted by the
Guarantee Fund for Victims of terrorist acts and other offenses (FGTI). This
fund only compensates injuries resulting from an act of terrorism. This means
180

CE 22 October 1975, Sté Saada père et fils et Cts Saada, Gaz Pal 1976, 1, 63, note
F Moderne ; 28 May 1984, Sté française de production, Recueil des arrêts du Conseil
d’Etat (Rec CE), 736, D 1986, IR 22, obs F Moderne et P Bon; Dr adm 1984, no 334 ;
CE sect 27 April 1987, Cts Yener et Cts Erez, Rec CE 151, D 1988, somm 53, obs
F Moderne and P Bon, Revue Française de Droit Administratif (RFDA) 1987 636, concl
C Vigouroux, RD publ 1988, 902, AJDA 1987 487 et 450, chron M Azibert and M de
Boisdeffre, Dr adm 1987, no 378.
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that the State may be liable for other losses. For its part, the municipality can
be liable only for deficiencies that relate to the missions performed by municipal police and mentioned in sections of art L 2212-2 of the Code général des
collectivités territoriales (1o, 5o, 6o and 7o). This article provides that ‘the
municipal police is to maintain good order, safety, security and public healthiness’ and specifically mentions the prevention of pollution among the police’s missions’.181
135 It seems that, in this case, it is the municipality which may be liable. In the
eyes of the French administrative courts, such liability requires the proof of
gross negligence (faute lourde), especially in case of protection against terrorism.182 Gross negligence183 is characterised by reference to the nature of the
obligation breached by the wrongdoer. In most cases, this obligation is considered as ‘essential’. Gross negligence may also correspond to an inexcusable behaviour, especially when the police did not prevent the occurrence of
damage which it was able to prevent. Gross negligence can, besides, correspond to an evident fault whose characters appear indisputable. Finally, gross
negligence may be characterised by the seriousness of its consequences: the
intensity of the harm suffered by the victim reveals the existence of such a
fault.
136 Furthermore, it was judged that the State is liable for the errors committed by
private agents contractually linked to the administration for the execution of
policy measures.184 This solution should be the same, a fortiori, for the city’s
liability.
137 Under these conditions, the responsibility of city B is possible if it is found
that the misconduct is serious enough to justify liability. But such liability will
only compensate the losses that are not compensated by the Guarantee Fund
for Victims of terrorist acts and other offenses (FGTI), ie economic loss and
181

Art L 2212-2 Code général des collectivités territoriales: ‘La police municipale a pour
objet d'assurer le bon ordre, la sûreté, la sécurité et la salubrité publiques. Elle comprend notamment (…) 5 Le soin de prévenir, par des précautions convenables, et de
faire cesser, par la distribution des secours nécessaires, les accidents et les fléaux calamiteux ainsi que les pollutions de toute nature, tels que les incendies, les inondations, les
ruptures de digues, les éboulements de terre ou de rochers, les avalanches ou autres accidents naturels, les maladies épidémiques ou contagieuses, les épizooties, de pourvoir
d'urgence à toutes les mesures d'assistance et de secours et, s'il y a lieu, de provoquer
l'intervention de l'administration supérieure’. See also Book 5 Title 1 Code de la Sécurité Intérieure.
182 CE 29 October 1948, de Santis et Sté Cachou Gallus, Rec CE 401 ; 27 April 1979, Sté
Le Profil, RecCE 170, D 1980.60, note J-F Couzinet, (robbery); CE 17 October 1948,
Ritz, Rec CE 396 (manslaughter); CE 22 October 1975, Bergon, Rec CE 521, RD publ
1976, 397 (sabotage).
183 R Vandermeeren, 2005.
184 CE 10 October 2011, Min Alimentation, Agriculture et Pêche, req no 337062, AJDA
2011.1985, obs Grand.
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property damage. However, one could wonder whether FGTI could have recourse against the city since art L 422-1 al 3 C assur provides that the FGTI
‘is subrogated to the rights possessed by the victim against the person responsible for the damage’. However, such recourse seems to be possible only
against private persons; since the FGTI is a public organisation that is funded
by a tax on insurance contracts, an action of the fund against the state would
probably make no sense.
138 Finally, if B is liable for the consequences of A’s negligence, B will have a
right of recourse against A on the basis of breach of contract.
n) Is A directly liable to the house owner D who suffers property damage
(€ 35,000) and severe health damage because of the contamination of the water?
139 The Cour de cassation now recognises that breach of contract can be invoked
as a tortious delict by third parties to whom such breach caused a loss.185 A
has thus committed a fault involving civil liability. The question that arises
here is whether A’s negligence can be considered directly linked to the injury
suffered by D. Indeed, the terrorist act is a voluntary action that could be considered as breaking the causal chain. However, it is clear that A could have
prevented this terrorist act according to the contract concluded with city B.
o) Is A liable to state E who provides for disaster relief measures which
amount to € 18 billion.
140 A has committed negligence and may be liable towards third parties under
art 1382 C civ. However, it appears here that the causal relationship is too indirect to justify A’s liability towards state E. Indeed, not only terrorist action
is interposed in the chain of causality, but also the decision of the State to
grant aid, which is a free choice that breaks the causal chain.

185

Cass ass plén 6 October 2006, Bull civ 2006 no 9.
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Case 4
Security consultant, border control
Company A is the security consultant of state B for border control security. A
provided a comprehensive security concept for state B. It can be established
that terrorist C of case 3 slipped through the border crossing point X of state
B on 1 October. This was only possible because A’s security arrangements
are seriously flawed.
p) Is state B liable to the house owner D of case 3?
141 Ensuring security at borders and controlling passengers within airports are
activities that can lead the state to be liable towards citizens if gross negligence is established.186 In the present case, proving a gross negligence by the
State appears to be difficult. It would be necessary to establish the existence
of recent terrorist acts187 which made probable the occurrence of an imminent
terrorist attack and justified enhanced border control, even if it is not always
sufficient.188
142 D will also be compensated by the FGTI for his injury.
143 Moreover, even assuming that gross negligence by the state could be established in this case, the causal link between the negligence in border control
and the terrorist attack appears to be too remote. Proving that the attack would
not have occurred if the terrorist had not entered the territory is not sufficient
to establish causation. The terrorist attack is an intentional act which breaks
the causal chain.
q) Can state B take recourse against company A?
144 The state may, of course, sue A for breach of contract. But determining the
loss may be difficult.

186

CE 9 February 1979, de La Villéon, Rec CE 57, RD publ 1980.1759; CE 26 June 1985,
Mme Garagnon, Rec.CE 209, D 1987, somm 379, obs H Maisl, Revue de droit public
(RD publ) 1986 927, Rev adm 1987, 38, obs J Frayssinet, Petites affiches 1986, no 87, 7,
obs F Moderne.
187 Cour administrative d’appel (CAA) Marseille, 20 May 1999, Min Intérieur c/ Caisse
centrale de reassurance.
188 CAA Marseille, 4 March 1999, Cie Assurances générales de France, and 5 July 2001,
Cie Assurances générales de France.
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r) What would the liability of state B be like if company A was not a security
consultant but rather the contractor who is obliged to service the video surveillance installation at the border crossing X, and terrorist C slipped through
the border control because of A’s negligence?
145 A priori, the solution is not different from that to question a.
Case 5
Security services, airplane crash
Company A is in charge of the security check at airport B. A’s obligations are
determined in the contract with airport B which inter alia provides that A
shall only use specially trained and certified personnel. On Sunday 2 April,
employee C, who lacks this special training, is in charge of baggage screening monitor 5 at gate 25 of airport B. When passenger D is passing through
the monitor, employee C is chatting with another passenger and fails to detect
that passenger D is carrying a box filled with highly inflammable chemicals in
his hand baggage, hidden under a notebook. Passenger D gets on the flight F676 of airline E. In full flight the chemicals become inflamed and a fire starts
in the passenger cabin. After some minutes the crew can stop the fire and
manage an emergency landing at airport F. Five passengers suffer severe gas
poisoning, two of them die and three have severe lung injuries. The airplane
is heavily damaged. The repair costs amount to € 1.5 million. Air carrier E
has to pay € 100,000 for the emergency landing to airport F, and the passengers of flight F-676 claim compensation for enduring fear of death and loss of
profits.
s) Is A liable for these costs, if passenger D’s behaviour resulted from mere
carelessness?
146 Here the problem is to determine the breach which A could be blamed for. If
it is the case that the person employed by A had insufficient qualifications,
then we must question the causal link between this fault and the consequences
of the incident. In this case, the simple fact that C did not have sufficient qualifications hardly seems sufficient to be considered as the cause of the incident.
Indeed, C probably could have made the same mistake even if trained. There
is no evidence that the damage would not have occurred with qualified personnel.
147 However, it appears possible to blame A for letting a passenger pass the security check with inflammable chemicals. Here the question is whether A is
bound by an ‘obligation of result’ (obligation de résultat) not to let any passenger holding inflammable substances pass the security check. If the contract
can be interpreted this way, then A has committed a breach of contract by letting passenger D pass the security check. A seems to be liable here because
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there is a direct causal link between the act of letting D pass through the barriers with inflammable materials and the incident.
t) Is A liable for these costs, if passenger D acted with the intention to bring
the aircraft down (terrorist attack)?
148 The question here is to determine whether the voluntary action of D breaks
the causal chain of events. A’s negligence made the terrorist attack possible,
but one might ask whether ‘make possible’ really means ‘caused’. However,
since A’s mandate was precisely to prevent terrorist attacks, it could be argued that there is, in this case, a sufficiently direct causal link.
u) Is A liable if it can only be established that passenger D slipped through
the security control? The exact reason is unclear. It is only possible that C
was careless.
149 This circumstance has implications for the assessment of the breach and the
establishment of causation. The negligence is less important if no check could
be made.
v) Passenger D is a terrorist. The crew cannot exterminate the fire, and the
aircraft crashes into a residential area and causes disastrous damage to persons and property (€ 3.5 billion). All the passengers and the crew are dead. Is
A liable for the damage? Is the aircraft carrier E liable for the damage? Can
E take recourse against A?
150 In France, the existence of a fund (FGTI) responsible for compensating victims of terrorism simplifies the victims’ claims. Injuries are compensated by
the fund, which is then subrogated into the rights of victims.
151 Today, passengers and third parties can obtain compensation from air carriers
based on the same rules. Regard must be had to a difference between international and domestic flights. If the flight was international, the Warsaw Convention of 12 October 1929 or the Montreal Convention of 28 May 1999 may
be applied, depending on which one was ratified by the countries of departure
and destination.
152 If the Warsaw Convention is applicable, E is liable. E could try to prove that it
had taken all reasonable measures to avoid the accident but providing such
proof will be hard since the crew did not manage to stop the fire. E could also
try to show that such a terrorist act was a ‘force majeure’ case but, again, this
will be hard to establish since the box should have been discovered. The victims will be compensated but their compensation will be limited to
SDR 16,000. They could be fully compensated if it is proven that the air carrier committed an inexcusable fault. However, since an inexcusable fault im-
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plies the awareness of the probability of harm and reckless acceptance of such
a risk, the air carrier does not appear to have committed such a fault.189
153 If the Montreal Convention is applicable, E is strictly liable. The victims will
be fully compensated for their portion of loss under SDR 113,100. However,
the passengers may not be compensated for their portion of loss exceeding
SDR 113,100 since the air carrier might claim that the accident is due to A’s
negligence or D’s fault.
154 If the flight was domestic, the Code of Transports should be applied. If E is
subject to Regulation (EC) no 1008/2008 of 24 September 2008 then the provisions of the Montreal Convention apply (see above). Otherwise, E is subject
to art L 6421-4 Code of Transports and to the provisions of the Warsaw Convention. In such case, victims will be compensated within the limit of
€ 114,336 per passenger.
155 The airline will reimburse the Fund for the amount corresponding to its liability.
156 Can the Fund then take recourse against A for the portion of loss that has not
been compensated? The question concerns whether the airline may bring an
action against A. Such an action cannot be based on the contract since neither
the victims nor the airline have a contractual relationship with A. However,
A’s tortious fault can be deduced from the breach since the breach caused
damage to third parties. The difficulty is once again the establishment of causation. Is A’s negligence in a sufficiently direct causal relationship to the injury suffered by the victims? It is possible here to argue that the terrorist attack
has broken the causal chain of events. In other words, the causal link between
D’s negligence and the accident would be too remote.

189

Cass civ (1) 2 October 2007, no 05-16.019, no 04-13.004, Bull 2007, 612.
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A. General Questions
I. Bases of Liability
1. Fault based liability
a) Please describe very briefly the fundamentals of fault based liability in
your jurisdiction.
1

German law knows two basic fault-based torts: § 823 para 1 of the Civil Code
(Bürgerliches Gesetzbuch; hereinafter: BGB1) and § 823 para 2 BGB. Under
§ 823 para 1 BGB, a person who, intentionally or negligently, unlawfully injures the life, body, health, freedom, property or another right of another person is liable to make compensation to the other party for the damage arising
from this. § 823 para 2 BGB concerns the intentional or negligent breach of a
statutory duty.

2

Tort law liability was traditionally based on individual fault. This has changed
in so far as (more) objective standards of negligence have evolved. The doctrinal subtleties have been debated controversially for decades.2 Negligence is
defined as not exercising the ordinary care required by law, § 276 para 2
1

An English translation of the BGB is provided by the Ministry of Justice at
http://www.gesetze-im-internet.de/englisch_bgb/index.html.
2 See G Brüggemeier, 2004, 76 ff.
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BGB. This objective standard, however, merely has the purpose of introducing a minimum standard, thereby raising the diligence required from those
who lack certain abilities.3 This is in line with the increasingly important purpose of prevention. In contrast, the objective approach has not lowered the diligence requirements for those who have special knowledge and abilities.4
3

Contributory fault of the victim and also of his legal representatives (ie usually the parents) does not defeat liability entirely but is considered proportionately with regard to the circumstances of the individual case, § 254 BGB.

4

The burden of proof for all prerequisites of liability including fault normally
lies on the claimant. It should, however, be mentioned that, according to established case law, this is different in product liability cases where the claimant only has to prove the defect and its causal link with the damage. It is then
for the producer to prove that he did not act negligently.5

5

The degree of certainty may be relaxed under defined circumstances. German
courts have on several occasions allowed the claimant to rely on prima facie
evidence. This requires circumstances that, according to general experience,
typically lead to the result that happened in the particular case. For example, a
guest who contracted Hepatitis A after having eaten in the restaurant of the
defendant could rely on evidence that the chef of the restaurant had been infected with Hepatitis A.6 However, the courts are often strict about the conditions under which the rule of prima facie applies.7

6

Vicarious liability is dealt with by § 831 BGB. Under this provision, a person
who uses another person to perform a task is liable to make compensation for
the damage that the other unlawfully inflicts on a third party when carrying
out the task. Liability does not apply if the principal exercises reasonable care
when selecting the person deployed and, to the extent that he is to procure devices or equipment or to manage the business activity, in the procurement or
management, or if the damage would have occurred even if this care had been
exercised. § 831 BGB was originally used in product liability cases. As early
3 See,

for example, E Deutsch and H-J Ahrens, 2009, 56 f. Exceptions are only made where
children or disabled persons are concerned.
4 For example, a chief physician is held to the standard of his own skills even if they are superior to those of the average doctor, see Bundesgerichtshof (Federal Supreme Court;
BGH), 10 February 1987, (1987) Neue Juristische Wochenschrift (NJW) 1479.
5 Established case law since BGH, 26 November 1968, (1969) NJW 269 – chicken pox. See
also BGH, 7 June 1988, (1988) NJW 2611 – sparkling water bottle I; Oberlandesgericht
(Higher Regional Court; OLG) Frankfurt, 8 June 1993, (1994) Versicherungsrecht
(VersR) 1118 – handlebar.
6 OLG Frankfurt, 16 February 1995, (1995) NJW 2498 - Hepatitis A.
7 OLG Hamm, 4 October 2001 – 6 U 6/01 – ski accident; OLG Frankfurt, 8 June 1993,
(1994) Neue Juristische Wochenschrift – Rechtsprechungsreport (NJW-RR) 801 –
bicycle; Landgericht (Regional Court; LG) Kiel, 21 February 2001, (2001) Neue Juristische Online-Zeitschrift (NJOZ) 935 – salmonella infection.
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as in 1915, the Reichsgericht (Imperial Court; RG) held the producer of a salt
product liable for contamination with splinters of glass under § 831 BGB.8
Nowadays, the courts exclusively use the general provision of tort law, § 823
para 1 BGB: producers are required to exercise control over the production
process, they cannot escape liability by pointing at their employees’ negligence.9
b) Are there special rules with respect to the concurrence of contractual and
non-contractual claims?
7

Generally speaking, contractual and non-contractual claims can be brought
cumulatively and do not even need to be specified as such. Under German
law, it is for the claimant to bring the facts, and the court will know the law
(although in practice, the claimant is of course expected to make statements
on the law which, however, do not restrict the court’s analysis in any way).
Both contractual and non-contractual claims follow their own rules.10
2. Product liability
Do the product liability rules in your jurisdiction differ from the EU Product
Liability Directive?

8

Germany has implemented the Product Liability Directives 85/374/EEC and
1999/34/EC in the Produkthaftungsgesetz (Product Liability Act; ProdHaftG).
The regulatory choices have been made use of as follows: the development
risk defence of art 7 e) generally applies; it was only excluded in special legislation such as the Pharmaceuticals Act.11 Maximum liability was set at € 85
million,12 the threshold in the case of destruction of or damage to property is
€ 500.13

9

Otherwise, it should be noted that despite the ProdHaftG having its origin in
EU law, the courts have transferred many of the previous tort law concepts to
the ProdHaftG. For example, the notions of defect under tort law and under
the Product Liability Act are treated equally by the courts.14

10 As mentioned above, Germany has maintained the previous parallel safety of
product liability law under the general tort law regime of § 823 para 1 BGB,
8

See RG, 25 February 1915, 87 Entscheidungen des Reichsgerichts in Zivilsachen (RGZ) 1
– salt.
9 For an account see G Wagner, 2009, no 593.
10 See BGH, 24 November 1976, (1977) NJW 379.
11 See infra, question 3.
12 § 10 ProdHaftG.
13 § 11 ProdHaftG.
14 Explicitly BGH, 17 March 2009, (2009) NJW 1669 – cherry stone. See also LG Essen,
12 May 2005, (2005) NJW 2713, 2716 – Coca-Cola; LG Munich I, 31 August 2011,
(2011) Medizinprodukterecht (MPR) 204 – artificial hip.
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and in fact this regime still played the dominant role in product liability law
until damages for pain and suffering were made available under the strict liability regime of the ProdHaftG in 2001.
3. Special liability regimes
a) Does your jurisdiction provide for instruments to tighten or increase liability with respect to dangerous activities?
11 There are no special written rules for ‘dangerous activities’ in this broad and
general sense, despite some discussions that began in the 1960s.15 However,
in the cases of a number of risky activities, the liability rules are stricter than
in general tort law. Usually, this is brought about by either strict liability rules
or rules concerning the reversal of the burden of proof. Some strict liability
regimes have always formed part of the Civil Code, others have been adopted
in special legislation over time in the process of industrialisation.16 In contrast,
the standard for causation has not been relaxed by written law.
b) Does your jurisdiction provide for special rules concerning third party liability for airplanes, genetically modified organisms, nuclear installations,
medical products (pharmaceuticals) and environmental harm?
12 German law provides for a number of strict liability regimes. Those regimes
dealing with airplanes, genetically modified organisms, nuclear installations,
medical products (pharmaceuticals) and environmental harm are outlined below. Further examples are the strict liability of car drivers and car owners under the Road Traffic Act (Straßenverkehrsgesetz; StVG) and of train operators
as well as operators of energy, gas and liquid pipes under the Liability Act
(Haftpflichtgesetz, HPflG).
ii) Airplanes
13 Airplanes are regulated by the Air Traffic Act (Luftverkehrsgesetz; LuftVG).17
The LuftVG distinguishes between damage done to passengers and damage
done to non-passengers. Damage done to passengers is regulated in accordance with Regulation (EC) no 2027/97 as amended by Regulation (EC)
no 889/2002.18 The following explanations are therefore restricted to damage
to non-passengers. § 33 LuftVG establishes the strict liability of the owner of
the airplane for damage to the life, physical integrity or health of a person or
to property caused by an accident. The owner remains strictly liable if he lets
15 See

G Brüggemeier, 2004, 87 f.
a brief overview see G Brüggemeier, 2004, 83 ff.
17 Luftverkehrsgesetz of 1 August 1922, Reichsgesetzblatt (Imperial Law Gazette; RGBl)
1922 I, 681, recast in Bundesgesetzblatt (Federal Law Gazette; BGBl) 2007 I, 698, and
last amended in 2012, BGBl 2012 I, 1032.
18 OJ 1997, L 285/1; OJ 2002, L 140/2.
16 For
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the airplane to a third person, § 33 para 2 sent 3 LuftVG. An exception only
applies where a third person uses the airplane without the consent and
knowledge of the owner. In this case, § 33 para 2 sent 1 LuftVG imposes
strict liability on that third person. §§ 34 ff LuftVG deal with contributory
fault, with joint and several liability and with the heads of damages, and these
are in line with the general rules of the BGB. § 37 LuftVG defines liability
caps. The caps for the overall liability in respect of an individual accident depend on the maximum weight of the airplane at set-off, § 37 para 1 LuftVG.
The highest cap for airplanes with a maximum set-off weight of over 500,000
kg is 700 calculation units, whereby the calculation unit is the special drawing
right of the IMF, see § 49b LuftVG. Maximum liability for the death or physical injury of a person is € 600,000 or an annual annuity of € 36,000, § 37 para 2 LuftVG. If liability for the total number of persons killed or injured in
one accident exceeds the cap for one single accident, damages for the individual persons affected are reduced accordingly, § 37 para 3 LuftVG. Financial
coverage is regulated for most operators by Regulation (EC) no 785/2004 on
insurance requirements for air carriers and aircraft operators as amended by
Regulations (EC) no 1137/2008 and 285/2010. Operators who do not come
under this Regulation have to take out liability insurance, § 43 para 2 LuftVG.
The insurance amount is determined by Regulation. It was set in accordance
with the liability caps of § 37 LuftVG, see § 102 LuftVZO.19 A special limitation period applies on top of the normal prescription rules of the BGB: the
victim loses all claims if he does not notify the damage to the liable person
within three months after having obtained knowledge of the damage and the
liable person, § 40 para 1 LuftVG. An exception only applies in cases where
the victim failed to notify the damage without fault or where the operator has
obtained knowledge of the accident otherwise, § 40 para 2 LuftVG.
iii) Genetically modified organisms
14 Genetically modified organisms are regulated in the Gene Technology Act
(Gentechnikgesetz; GenTG).20 The law provides for strict liability in § 32 para 1 GenTG. Thus, the claimant only has to prove that damage was caused by
the characteristic of an organism that results from genetic engineering. A special rule relates to causation: where the damage was caused by a genetically
engineered organism, it is rebuttably presumed that it was the genetic engineering that caused the damage. The operator can, however, provide evidence
that the damage was caused by other characteristics of the organism, § 34
GenTG. § 35 para 1 GenTG provides for the claimant’s right to disclosure by
the operator of the type of genetic engineering performed and of relevant processes under the condition that facts indicate that a causal link exists between
the genetic engineering and the damage caused. § 35 para 2 GenTG grants the
same disclosure right as regards authorities that are responsible for the regis19

Luftverkehrs-Zulassungs-Ordnung of 10 July 2008, BGBl 2008 I, 1229, as last amended
in BGBl 2012 I, 1032.
20 Gesetz zur Regelung der Gentechnik of 16 December 1993, BGBl 1993 I, 2066.
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tration, approval or monitoring of the genetic engineering. Exceptions apply
on the grounds of secrecy laws and overriding secrecy interests of the operator
and third parties, § 35 para 3 GenTG.
15 § 32 paras 2 to 8 GenTG provide for special rules related to the joint liability
of several operators, contributory fault, the heads of damages and prescription
that all refer to the general rules of the BGB as outlined above. Liability is
limited to € 85 million, § 33 GenTG. Under § 36, the operator has to provide
financial coverage for potential damage; which can be arranged by way of insurance, a state guarantee, or other instruments such as a bank guarantee.
16 A special rule on liability was included in December 2004 with effect from
May 2005.21 According to § 36a GenTG, the cross-contamination of a neighbouring field is a ‘material interference’ with that neighbour’s property in the
terms of § 906 BGB if that cross-contamination has, amongst others, the result
that crops cannot be put into circulation as intended, for example, as organic
food. Doctrinally, this rule does not belong to tort law in its strict sense but rather to the realm of neighbour law as regulated in §§ 906 ff BGB, and indeed
it aims at concretising and modifying those rules for the area of genetically
modified organisms. Nevertheless, it is mentioned here as it establishes the
strict liability of the operator. This provision has been challenged before the
Constitutional Court as infringing on fundamental rights such as the right to
free research, the right to exercise a profession and the right to property. The
Constitutional Court rejected that application and (rightly) argued that the decision of the legislator to allow the bringing out of genetically modified organisms under certain circumstances was not aimed at releasing the operator
from civil liability where, against the legislative prognosis, damage occurs.22
iv) Nuclear plants
17 The liability of the operators of nuclear plants comes under the Nuclear Power
Act (Atomgesetz; AtG).23 The Act first of all refers to the liability regime of
the Paris Convention on Third Party Liability in the Field of Nuclear Energy
and declares that the regime is directly applicable in Germany, § 25 para 1
AtG. The application of art 9 of the Paris Convention related to damage
caused by nuclear incidents within a war and similar occasions is excluded,
§ 25 para 2 sent 1 AtG. Where the damage occurs in another country, that latter rule only applies in cases of equivalent rules adopted by that other country,
21

Gesetz zur Neuordnung des Gentechnikrechts of 21 December 2004, BGBl 2005 I, 186.
See Bundesverfassungsgericht (Constitutional Court; BVerfG), 24 November 2010, 128
Entscheidungen des Bundesverfassungsgerichts (BVerfGE) 1; on which see, for example, D Winkler, 2012, 137 ff.
23 Gesetz über die friedliche Nutzung der Kernenergie und den Schutz gegen ihre Gefahren
of 23 December 1959, recast in BGBl 1985 I, 1565, and last amended in BGBl 2012 I,
212. An English translation of the 2002 version, which is up to date on the liability provisions, is available at http://www.oecd-nea.org/law/nlb/nlb-70/supplement.pdf.
22
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§ 25 para 2 sent 2 AtG. The liability of the operator of a nuclear plant is independent from the place where the damage occurs. Art 2 of the Paris Convention does not apply, § 25 para 4 AtG. §§ 27 ff AtG deal with contributory negligence and with the heads of damages. As far as contributory negligence is
concerned, as a special rule for property damage the fault of the person having
actual control of the property shall be considered to be the fault of the injured
person, § 27 AtG. Liability is generally unlimited, § 31 AtG; however, limitations apply where the damage occurs in another country as far as limitations
apply in that other country, and in exceptional cases such as natural disasters
or war where there is a cap of € 2.5 billion, § 33 AtG provides for joint and
several liability of several tortfeasors.
v) Pharmaceuticals
18 Pharmaceuticals also come under a special strict liability regime in the Pharmaceuticals Act (Arzneimittelgesetz; AMG)24 that has been adopted mainly as
a reaction to the difficulties that victims of the Contergan (Thalidomide)
scandal experienced when they tried to obtain compensation for the damage
done by that drug. The Act applies to medical products that are intended for
human use and that are subject to market authorisation or that would, in principle, be subject to market authorisation but have been exempted by special
ordinance. Within its application, this regime prevails over the general strict
liability regime of the Product Liability Act.25 Liability is placed on the producer who put the medical product on the market. Contrary to the regime of
the Product Liability Act, the development risk defence does not apply.
19 The Act, however, takes into account that many pharmaceuticals have side
effects and therefore only holds the producer liable where 1) when used in accordance with its intended purpose, the medicinal product has harmful effects
which exceed the limits considered tolerable in the light of current medical
knowledge, or 2) the damage has occurred as a result of labelling, expert information or instructions for use which do not comply with current medical
knowledge, § 84 para 1 AMG. A special right of disclosure was first introduced in 2002. Similar to the above mentioned § 35 of the Gene Technology
Act, the victim can request information related to effects, side-effects and interaction of medical products that are known to the producer and to suspected
effects, side-effects and interaction of medical products that were brought to
the producer’s attention and all further knowledge which could be of significance in assessing the justifiability of harmful effects, provided that facts exist
that justify the assumption that a medical product has caused the damage in

24

An
English
translation
is
available
at
http://www.gesetze-iminternet.de/englisch_amg/index.html.
25 § 15 ProdHaftG. The ProdHaftG, however, applies to pharmaceuticals outside the scope
of application of the AMG.
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question.26 § 84a para 2 AMG grants the same disclosure right as regards authorities that are responsible for the approval or supervision of the medical
product. Exceptions apply on the grounds of secrecy laws and overriding secrecy interests of the producer and third parties. § 85 AMG deals with contributory negligence referring to the standard rule of § 254 BGB, whilst §§ 86
and 87 AMG regulate the heads of damages in line with general tort law. Under § 88 AMG, liability caps apply. Liability is limited to € 600,000 for the
death of or injury to a person, or an annuity of € 36,000 per year. The total liability for the deaths or injuries of several persons arising from the same medical product is limited to € 120 million or annuities of € 7.2 million per year.
If the sum of the individual damages exceeds that total liability, individual
compensation is reduced pro rata. Several producers that have caused the
same damage are jointly and severally liable, and as in general product liability law, a slight modification to the general rules on recourse of § 426 BGB
applies in that apportionment with a view to the particular circumstances of
the individual case (rather than per capita) is the rule, § 93 AMG. Under § 94
AMG, the producer has to provide financial coverage for potential damage;
which can be arranged by way of insurance or a bank guarantee. § 94a AMG
has introduced special jurisdiction of the court where the victim has his domicile at the time of the filing of the action (rather than the place where the damage occurred).
vi) Environmental liability
20 Environmental liability is regulated by the Environmental Liability Act (Umwelthaftungsgesetz; UmwHG),27 which imposes strict liability on the operator
of a range of facilities as listed in the Annex to the UmwHG, § 1 UmwHG,
including machines, equipment, vehicles and so on that belong to that facility,
§ 3 para 3 UmwHG. An exclusion applies in the case of force majeure, § 4
UmwHG. § 5 UmwHG deals with the relationship between regulation and liability for property damage: if the facility has been operated properly (in terms
of § 6 para 2 sent 2 UmwHG), liability for property damage is excluded if the
property has only been impaired insignificantly or to a degree that is reasonable according to the local conditions. Under § 6 para 2 sent 2 UmwHG, proper
operation is the case if the special operational duties have been complied with
and no disruption of operations has occurred. Special operational duties are
those duties imposed by administrative permits, requirements, and enforceable
administrative orders and regulatory laws, insofar as their purpose is to prevent such environmental impacts as could be considered to be the cause of the
damage, see § 6 para 3 UmwHG.
26

27

Courts have however placed the full burden of proof on the claimant related to those
facts, see LG Berlin, 18 October 2006, (2007) NJW, 3582; LG Berlin, 18 October 2006,
(2007) NJW 3584.
An
English
translation
is
available
at
http://www.utexas.edu/law/academics/centers/transnational/work_new/german/case.php
?id=1396.
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21 The UmwHG also provides for a special causation rule. Under § 6 para 1
UmwHG, if a facility is inherently suited, on the facts of the particular case, to
cause the damage that occurred, then it shall be presumed that this facility
caused the damage. Inherent suitability in a particular case is determined on
the basis of the course of business, the structures used, the nature and concentration of the materials used and released, the weather conditions, the time and
place at which the damage occurred and the nature of the damage, as well as
all other conditions which speak for or against causation of the damage in the
particular case. Again, however, this presumption does not apply where the
facility has been operated properly. Moreover, the presumption is excluded
where several facilities are inherently suited to have caused the damage or
where another external factor (such as a natural disaster) may have caused the
damage, see § 7 UmwHG. Thus, in the case of multiple potential tortfeasors
the normal burden of proof applies.
22 In order to facilitate the establishment of liability, the UmwHG provides for
disclosure rights in §§ 8 and 9 UmwHG. Under § 8 UmwHG, if there are facts
justifying the assumption that a facility has caused the damage, the injured
party may request information from the operator of the facility insofar as this
is needed to determine the existence of a claim for damages under the UmwHG. The injured person may also request from the facility operator an opportunity to review existing documents insofar as the assumption is justified
that the information provided is incomplete, incorrect, or insufficient, or if the
information is not provided within a reasonable time. § 9 UmwHG grants disclosure rights against administrative agencies that have issued a permit in respect of the facility, that supervise the facility, or that are responsible for recording impacts on the environment, insofar as this is needed to determine the
existence of a claim for damages pursuant to this Act. Under both provisions,
exceptions apply on the grounds of secrecy laws and overriding secrecy interests of the producer and third parties, and in the case of § 9 UmwHG of the
state.
23 §§ 11 ff UmwHG deal with contributory negligence and the heads of damages. As far as contributory negligence is concerned, as a special rule for property damage the fault of the person having actual control of the property shall be
considered to be the fault of the injured person, § 11 UmwHG. § 15 UmwHG
provides for a liability cap of € 85 million per incident. Facility operators have
to provide for coverage of potential damage which can be in the form of insurance or of an indemnity agreement or a guarantee issued by the state or by
a credit institution, § 19 UmwHG.
24 A special provision covering damage to water, including the ground water,
forms part of the Wasserhaushaltsgesetz (Water Act; WHG).28 Under § 89 para 2 WHG, if substances (unintentionally) leak into the water from a facility
that is meant to, amongst other things, produce, store or transport those sub28

BGBl 2009 I, 2585.
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stances, the operator of that facility is liable for the damage caused. § 89 para 2 sent 3 WHG provides for an exemption in case of force majeure.
II. Relationship with regulation
a) Please explain the relationship of tort liability with regulations.
25 In principle, tort law is independent from regulatory law. In 1952, the BGH
held that, although certain conduct complied with the standard set out under
public safety law, it might not necessarily meet the tort law diligence standard
even under normal circumstances and, furthermore, that the circumstances of
the individual case were always decisive. A farmer had made a fire on his
land, which was located 120 m from a forest, and this fire ultimately caused a
forest fire. German public law prohibited the making of a fire within a distance of 100 m from a forest. The BGH denied any presumption of due diligence stemming from the mere fact that the farmer observed this minimum
distance of 100 m.29
26 Similarly, the BVerfG expressed in its above-mentioned judgment on the
compliance of § 36a GenTG with the German Basic Law that it is well in line
with constitutional principles if the legislator on the one hand allows a risky
activity but also places liability on the person who exercises that risky activity
in the case that damage arises from it.30
27 In practice, courts often use public safety law and also technical standards
adopted, in particular, by the International Standardisation Organisation (ISO)
and the Deutsches Institut für Normung (DIN) to determine the standard of
due diligence. However, they always explicitly reserve their independence
from any technical norm but state that they had no reason to deviate from that
standard in the individual case.31
b) Are there specific regulations governing the risks of the Security Industry?
How and by which regulatory body are these rules enforced?
28 Germany does not provide for special legislation related to the Security Industry or special branches of it, as described for the purposes of this report. Some
activities of the Security Industry come under more general legislation, for
example, software that is considered, by a number of academic authors, as a
product in the terms of product safety law.32 Product safety law in general is
enforced by the municipalities (Gewerbeaufsichtsämter). There is, however,
no special regime for IT services, for example.33 Nor has Germany enacted
29

BGH, 3 December 1952, (1953) VersR 82.
BVerfG, 24 November 2010, (2011) Neue Zeitschrift für Verwaltungsrecht (NVwZ) 94.
31 A leading case is BGH, 1 March 1988, (1989) NJW 2667.
32 See infra, case 2 a), at 70.
33 For proposals related to such a regime see G Spindler, 2008, 7 ff.
30
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service liability legislation to complement existing rules concerning product
liability.
III. Causation
a) What is the burden of proof in general (standard of proof) with respect to
the proof of causation?
29 The general rules of the Civil Procedural Act (Zivilprozeßordnung; ZPO)
apply to both product liability under tort law and under the ProdHaftG. Under
§ 286 ZPO, the court has to decide whether or not it regards a fact as true. The
BGH has concretised this formula in such a way that the truth does not have
to be beyond any doubt but that a degree of likelihood is required, which silences the doubts even if they cannot be completely destroyed.34 German law
generally requires a high probability of causation. Some courts require probability that comes close to certainty. If the defendant can show that the damage
could have been caused by a different product or by other circumstances, the
court will not find causation.35
b) Does your jurisdiction provide for any instruments to lighten the burden of
proof for the claimant with respect to the proof of causation?
30 The degree of certainty may be relaxed under defined circumstances. German
courts have on several occasions allowed the claimant to rely on prima facie
evidence. In a negligence case of 1985, the OLG Cologne applied this alleviation of the burden of proof in a case where a man had fallen ill from Hepatitis
B. A dentist had had Hepatitis B, and a number of his patients had also contracted Hepatitis B, amongst them the claimant.36 However, the courts are often strict about the conditions under which the rule of prima facie applies.37
IV. Attribution of liability
a) How is liability attributed to multiple parties?
31 Multiple parties are jointly and severally liable. This basic principle is laid
down in § 421 BGB, and all the above-mentioned strict liability regimes either reiterate the rule or refer to § 421 BGB. Recourse against contributors is
34

See BGH, 17 February 1970, (1970) NJW 946. See also BGH, 14 December 1993,
(1994) NJW-RR 567; BGH, 18/6/1998, (1998) NJW 2969.
35 See OLG Dusseldorf, 20/12/2002, (2003) VersR 912 – chocolate bars; OLG Hamm,
(2003) NJW-RR 1382 – Hepatitis B vaccination; OLG Saarbrücken, 3 October 2011,
(2011) Gesundheitsrecht (GesR) 631 – bone elongation; OLG Cologne, 4 October 2011,
(2012) NJW-RR 922 – medical bed.
36 See OLG Cologne, 17 December 1984, (1985) NJW 1402 – Hepatitis B.
37 See OLG Hamm, 4 October 2001 – 6 U 6/01 - ski accident; OLG Frankfurt, 8 June 1993,
(1994) NJW-RR 801 – bicycle; LG Kiel, 21 February 2001, (2001) NJOZ 935 – salmonella infection.
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generally possible, and here the laws provide for slight variations. Under
§ 426 BGB, apportionment per capita is the rule, while a different apportionment is possible under certain circumstances. Under product liability, apportionment with a view to the particular circumstances of the individual case is
the rule, § 6 para 2 with § 5 para 2 sent 2 ProdHaftG. The same applies to the
liability of producers of medical products, § 93 AMG.
b) Does your jurisdiction - in fault based or no-fault liability - provide for the
(legal) channelling of liability to one person?
32 In some pieces of legislation, liability for damage resulting from dangerous
activities is imposed on the operator38 but the operator would merely be jointly and separately liable together with the more immediate wrongdoer if there
is one.
V. Damages and available remedies
a) What types of compensable damage are available?
33 The law of damages is regulated in §§ 249 ff BGB. It primarily aims at restitution in kind but obviously allows for the compensation of pecuniary loss
where restitution in kind is impossible or inadequate. When it comes to damage to persons or property, the victim can choose between restitution in kind
and the amount of money that is necessary for restoration to the previous
state. The law also provides for loss of earnings, § 252 BGB.
34 Damages for pain and suffering used to be excluded by the special strict liability regimes outside the BGB, such as the ProdHaftG. This only changed
with the Second Act to amend the law relating to damages (Zweites Gesetz zur
Änderung schadensersatzrechtlicher Vorschriften),39 which entered into force
on 1 August 2002. Now, damages for pain and suffering are covered, for example, by § 8 sent 2 ProdHaftG.
35 Pure economic loss is not covered by the general tort law provision of § 823
para 1 BGB40 but it is covered by § 823 para 2 BGB on breach of a statutory
duty. That statutory duty, however, must have the purpose of protecting the
victim’s patrimony as such, independently from physical injury or damage to
property.
36 Environmental damage as such cannot be recovered under the law of damages. Not even the Umwelthaftungsgesetz covers damage to the environment as
such.
38

One example would be environmental liability under the Umwelthaftungsgesetz (Environmental Liability Act).
39 BGBl 2002 I, 2634.
40 See only G Wagner, 2009, no 184.
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b) Are there particular heads of damage that can be excluded by contractual
agreement or by any other means?
37 The limitation of tort law liability by contractual agreements in standard terms
is seriously restricted by §§ 307 and 309 no 7 BGB.41 According to § 309 no 7
BGB, any exclusion or limitation of liability for damage from injury to life,
body or health due to negligent breach of duty by the user or intentional or
negligent breach of duty by a legal representative or a person used to perform
an obligation of the user is ineffective in standard terms. Likewise, any exclusion or limitation of liability for other damage arising from a grossly negligent
breach of duty by the user or from an intentional or grossly negligent breach
of duty by a legal representative of the user or a person used to perform an obligation of the user is ineffective. Although this black-listed term is not directly applicable in business-to-business relationships (see § 310 para 1 BGB), the
general clause of § 307 BGB does apply; and courts have used the black list
of § 309 BGB to concretise the general fairness clause in business-to-business
relationships.42
c) Does your jurisdiction - in fault based or no-fault liability - provide for instruments which mitigate the liability of tortfeasors?
38 Reduction clauses do not exist to my knowledge. Liability caps only form part
of special legislation such as most of the strict liability regimes mentioned
above.
VI. Applicability in time
Does your jurisdiction allow the introduction of a new liability regime that also covers risks that were created in the past?
39 Retroactive or retrospective liability would be in breach of the constitutional
law of the Grundgesetz (GG). One of the most important principles is the
Rechtsstaatsprinzip (legality principle) of art 20 para 3 GG. One of its emanations is the prohibition of retroactive introduction of laws with negative consequences for the citizen. Although the Constitutional Court has distinguished
true retroactivity from ‘untrue’ retroactivity (which would, for example, cover
the replacement with retroactive effect of legislation that was declared unconstitutional),43 the introduction with retroactive effect of truly new liability
would not be possible.44

41

See G Spindler, 2004, 3150.
See, for example, BGH, 25 February 1981, (1981) NJW 1501.
43 For the relevance of trust see, for example, BVerfG, 3 December 1997, (1998) NJW
1547.
44 See, for example, BVerfG, 9 March 1971, (1971) NJW 1603.
42
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VII. Alternative compensation mechanisms
a) Are there alternative compensation schemes available for particular sectors?
b) How do these operate (size, scope, recovery, usage)?
c) What harm is covered by any applicable scheme?
d) Is there a cap on the amount recoverable under any applicable scheme?
e) What sorts of damages are covered by the social security mechanisms and
what is the level of compensation?
f) Does civil procedure law provide for special rules on case management?
40 As the individual sectors of security services have not been regulated as such,
no special compulsory liability insurance schemes have been introduced by
law. Of course, businesses can voluntarily take out insurance for their operations, and in this context one may note that insurance against terrorist attacks
has proved to be difficult to obtain where a service provider would actually be
liable for damage caused by a terrorist attack; the prime example being airlines. In Germany, insurers are free to exclude terrorism risks from insurance
coverage, and most have done so.45
41 As far as the injured person is a member of the statutory health insurance
scheme, the costs of medical treatment are covered by that insurance. No additional damages could be claimed. The same would apply with private insurance schemes.
42 Under German civil procedural law, courts always had the right to join actions
by different claimants against the same defendant.46 Apart from this traditional mechanism, Germany has introduced several collective redress mechanisms
in the last ten years47 but none of them applies to mass damage caused by the
Security Industry. One instrument, the Capital Market Model Claims Act, is
restricted to capital market law claims. Another one, a skimming-off procedure, only applies in unfair competition law and is about to be extended to
cartel law claims. The third procedure, where a consumer organisation can
bring the aggregate claims of several consumers, is limited to consumer law.

45 On

those difficulties see W Melzer, C Haslach and O Socher, 2005, 1366 f.
147 Zivilprozessordnung (Civil Procedural Code; ZPO).
47 For an overview see P Rott, 2008.
46 §
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VIII. Suggested reforms in national literature
43 Germany had a major tort law reform in 2001 when, amongst others, damages
for pain and suffering were made available in strict liability laws such as the
Product Liability Act.48 Since then, no attempt has been made to enact further
reforms. The only area that keeps being discussed is the area of collective redress mechanisms. However, despite a number of evaluation studies that revealed shortcomings of the current mechanisms, no initiative has been taken
yet at legislative or ministerial level. Rather, Germany seems to be trying to
prevent EU legislation in this area.
44 Academic authors have sometimes argued in favour of further improvements
of the position of consumers and other victims of defective products or of the
representatives of environmental interests. For example, some academics have
proposed developing § 830 para 1 sent 2 BGB in the direction of the US
American concept of market share liability.49 This has, however, not been
taken up by the legislator.
IX. Successes and failures of the national approach
45 Certainly there are no innovative concepts. Germany avails of a number of
very open-textured provisions that can be applied to the various activities of
the Security Industry, and in many areas the legislator appears to rely on the
fantasy of academics and of the courts to do so. For example, § 823 para 1
BGB has been developed by the courts in a way that can hardly be read from
the provision itself. This potential of innovative interpretation of old provisions does not necessarily foster legal certainty, one example being the fact
that 25 years after the adoption of the Product Liability Act it is still unclear
whether that piece of legislation applies to software.

48
49

See supra, question A I 2.
See, for example, T Bodewig, 1985, 505 ff; against K Otte, 1990, 39 ff, 108 ff.
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B. Cases
Case 1
Defective emergency stop button
Company X operates a steel plant. One year ago it bought a heavy stamping
machine from Company A. While operating the machine, the worker sees that
C, who is part of a group of visitors on a plant tour, is getting too close to the
machine. B pushes the pilot trigger to stop the machine. The pilot trigger was
built into the machine by A in order to allow the sudden stop of the machine
by cutting the electricity supply. Due to a manufacturing defect, the button
fails to function and C gets injured.
a) Is A liable for C’s injury? Please describe all heads of liability that are applicable.
46 A would be liable under general tort law (§ 823 para 1 BGB), breach of a
statutory duty (§ 823 para 2 BGB with § 230 of the Criminal Code (Strafgesetzbuch; StGB) and § 1 ProdHaftG.
47 As required by § 823 para 1 BGB in its special interpretation by the courts in
product liability cases, A is liable for damage caused by defective products.
The stamping machine was obviously defective since the pilot trigger did not
function,50 and this failure caused physical injury to C. A would have to prove
that they did not act negligently; which is extremely difficult in practice, and
the case gives no indication of any excuse for the manufacturing defect.
48 Due to the injury, C can claim for restoration of his health (§ 249 para 1 BGB)
or the amount of money that is necessary for this (§ 249 para 2 BGB). In practice, of course, C would normally be covered by health insurance and not pay
for medical treatment. In that case, however, the claim would pass by law to
the insurance provider, § 116 Social Code X (Sozialgesetzbuch X, SGB X)
which could take recourse to A. Moreover, C can claim damages for pain and
suffering, § 253 BGB.
49 The same applies to liability under § 1 ProdHaftG.51 However, liability is
strict here and A would have no possibility to avoid liability by proving that it
did not act negligently. § 8 sent 2 ProdHaftG also provides for damages for
pain and suffering.

50

On the malfunction of an automated pilot trigger see OLG Hamm, 5 October 1995,
(1996) NJW-Entscheidungsdienst – Versicherungs-/Haftungsrecht (NJWE-VHR) 22.
51 For a case of failing airbag software see BGH, 16 June 2009, (2009) NJW 2952 – airbag.
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50 In contrast, in order to establish liability under § 823 para 2 BGB due to the
breach of the statutory duty of § 230 StGB not to injury a person negligently,
it would be for C to prove A’s negligence.
b) Is A liable to C if C has, by his own fault, contributed to the damage?
51 Contributory fault does not exclude liability but will be set against the damage
to be paid. This general rule of § 254 BGB is either referred to or repeated in
all relevant pieces of strict liability legislation, including § 6 para 1 ProdHaftG. The exact shares of liability would be determined by the court in accordance with the contributions of the parties involved.52
c) Would it make any difference if C had suffered property damage instead of
personal injury?
52 Liability under § 823 paras 1 and 2 BGB would be the same as under b). Also,
A would be liable to C under § 1 ProdHaftG but the threshold of € 500 would
apply, § 11 ProdHaftG.
d) Because of the incident, company X cannot operate the stamping machine
for 14 days. Accordingly company X cannot fulfil the contract with Y in time.
X has to pay Y € 200,000 for breach of contract. Is A liable to X for the loss?
53 X’s claim would be a contractual claim. Under the sales contract (§ 433
BGB), the seller is obliged to deliver the purchased good. If that good is defective and the buyer suffers damage, including economic loss, the seller is liable for breach of contract under § 280 para 1 BGB. Liability requires negligence though; however, the burden of proof for not having acted negligently
lies on the seller, § 280 para 1 sent 2 BGB.
54 In contrast, there would be no claim under the ProdHaftG since no other
product has been damaged. Pure economic loss cannot be recovered under the
ProdHaftG.
55 The same applies to tort law liability under § 823 para 1 BGB. § 823 para 1
BGB requires the violation of the life, body, health, freedom, property or another right of another person. Pure economic loss is not covered by this tort.
e) Due to X’s failure to fulfil the contract Y has to renounce a profitable contract and suffers € 50,000 loss of profits. Is A liable to Y for this loss?
56 A would not be liable to Y. Tort law does not apply to the situation since the
general provision of tort law, § 823 para 1 BGB, requires the death or injury
52

See, for example, LG Dusseldorf, 30 November 2005, (2006) NJW-RR 1033 – floor
husking machine.
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of a person, damage to property or another violation of a special interest. In
contrast, it does not cover pure economic loss.
57 In principle, third parties could enjoy the protection of the contract between A
and X, under the concept of a ‘contract with protective effect on third parties’
(Vertrag mit Schutzwirkung für Dritte).53 This concept, however, has certain
requirements that are not met here, including the proximity between the contracting partner (X) and the third person (Y) and the foreseeability of that relationship on A’s part.
f) Would it make any difference whether the emergency stop button complies
with the EN-standard issued by the European Committee for Standardization
or not?
58 It would make no difference under the product liability law of the ProdHaftG,
as only the compliance with a mandatory legal norm triggers the defence of
§ 1 para 2 no 4 ProdHaftG. In contrast, it could make a difference under general tort law. As set out above, compliance with an industrial norm has often
been used by the court to establish the lack of foreseeability of damage, and
therefore to deny the breach of a duty. There have been exceptions though
where courts have disregarded technical standards where they did not reflect
the necessary standard of care. For example, in the ice hockey case, a spectator was injured by a puck that flew over the board. Although the height of the
board was in compliance with the relevant German standard, the Bundesgerichtshof regarded this norm as generally too low. The court held that
‘they (the technical norms) do not always determine the ultimate care that can
be expected in a particular case and do not discharge the judge from his duty
to take account of the safety interests of potential victims himself’.54
g) What is A’s liability like if the emergency stop button does not comply with
a national standard provided by a legal provision (law or regulation)?
59 There is no difference under the product liability regime of the Produkthaftungsgesetz. Under general tort law, most courts recognise a strong presumption of negligence if the conduct was not in line with the relevant technical
norm.55 Thus, under normal circumstances courts would find A liable under
53

Established case law, see for example BGH, 7 November 1960, 33 BGHZ 247.
BGH, 29 November 1983, (1984) NJW 801 – ice hockey. Translation by the author.
55 BGH, 1 March 1988, (1988) NJW 2667 – playground; BGH, 4 April 1989, (1989) NJWRR 921 – scaffolding; BGH, 12 November 1996, (1997) NJW 582 – fire water pond;
BGH, 27 April 1999, (1999) NJW 2593 – scaffolding; BGH, 4 December 2001, (2002)
NJW-RR 525 – water pipe; Bayerisches Oberstes Landesgericht (BayObLG), 4 January
1996, (1996) NJW-RR 657 – stair rail; OLG Celle, 8 August 2001, (2002) NJOZ 270 –
staircase; OLG Dusseldorf, 22 April 1994, (1994) NJW-RR 1310 – scaffolding; OLG
Cologne, 17 April 1991, (1992) Neue Zeitschrift für Verkehrsrecht (NZV) 364 – traffic
light; OLG Cologne, 7 April 1997, (1998) NJW-RR 1634 – ski binding; OLG Rostock,
15 September 2003, (2004) NJW-RR 825 – storm damage; OLG Stuttgart, 12 March
54
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§ 823 para 1 BGB unless A can show that the technical solution chosen is
equivalent to the technical standard and actually safe.
Case 2
Defective safety programmable logic controller
The computer firm A developed a special computer programme for company
B which runs a chemical plant. The computer programme should ensure that
in case of an emergency, the production process is ramped down in a controlled manner. On Monday 7 June, a heavy earthquake shakes the region
where the plant is situated. Due to a programming defect, the production process is shut down immediately and as a consequence dangerous chemicals escape from the plant into the surroundings.
The local fire brigade C takes emergency measures to remove the chemicals
from the water and to stop the chemicals from leaking into the nearby river.
The costs of these relief measures for C amount to € 30,000. For fear of pollution of the groundwater, the local water supplier D employs tank wagons for
the water supply of the local community for four weeks after the incident at
the cost of € 70,000. On the adjoining land the chemicals leak into the
groundwater. Neighbour E who uses the well on his land for the supply of
drinking water suffers health damage. The removal of the chemicals from the
well costs neighbour E € 50,000.
h) Are A or B, or both of them, liable for these costs? If B is liable, can B take
recourse against A?
60 Under established German court practice, the claims of the fire brigade could
come under negotiorum gestio (Geschäftsführung ohne Auftrag), § 677 BGB.
The prerequisites of this claim are that the fire brigade (as the agent) acts on
behalf of A and B (as the principals) without their consent. In the context of
fires, the courts have for a long time accepted that the fire brigade not only
acts on its own behalf (fulfilling its professional duties)56 but also on behalf of
those who would suffer damage and those who are liable for the damage.57
This case law has always been criticised in academic writing but has been sustained until now.58 It has been applied, amongst others, to principals that came

1999, (2000) NJW-RR 752 – scaffolding; LG Frankfurt aM, 12 September 1997, (1999)
NJW-RR 904 – slide.
56 See BGH, 10 April 1969, (1969) NJW 1205; BGH, 24 October 1974, (1975) Juristenzeitung (JZ) 533; BGH, 15 December 1975, (1976) NJW 748.
57 See BGH, 20 June 1963, (1963) NJW 1825; BGH 4 December 1975, (1976) NJW 619.
58 See, for example, C Thole, 2010, 1243 ff.
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under strict liability regimes, such as a railway company under the regime of
the Haftpflichtgesetz.59 The same rules apply to the local water supplier.
61 It should be noted though that there have been additional complications due to
the fact that the public fire brigades60 act upon a public law mandate and that
the laws of the states (Länder), which are competent for regulating the public
fire brigades, vary in terms of who should bear the costs of fire fighting. Under some state laws, the fire fighting is free of charge, which has triggered the
question of whether this only applies to the owner of the burning property or
also to the party who would incur liability. Recently, courts have interpreted
these provisions restrictively in the sense that a claim under § 677 BGB is not
excluded by such state laws.61 In any case, situations that are covered by strict
liability under environmental legislation are usually not covered by the freeof-charge duties of fire brigades.62 Moreover, the Länder have enacted legislation under which the municipalities can claim compensation for fire fighting
on the basis of public law;63 which shall not be considered hereinafter.
62 In essence, the fire brigade and the local water supplier have a claim for compensation of their expenses under §§ 677, 670 BGB if A and B are liable for
the damage.
63 B would, in principle, be liable for damages under the Umwelthaftungsgesetz.
Chemical plants are listed in nos 45 ff of the annex to the UmwHG and are
therefore within the scope of the strict liability regime of § 1 UmwHG. However, the UmwHG only applies to damage to persons and property but does
not cover ecological damage such as the pollution of the groundwater.
Groundwater is nobody’s property. The same applies to potential liability under § 823 para 1 BGB.
64 Ecological damage is dealt with by the Umweltschadensgesetz (Environmental Damage Act; UmwSchadG) that has implemented Directive 2004/35/EC.
Under § 5 UmwSchadG B, would be required to avoid the pollution, and under § 6 UmwSchadG to clean it up. However, the UmwSchadG is regarded as
forming part of public law,64 and it is not meant to give rise to a damages
claim. The situation would, however, be covered by § 89 para 2 Wasserhaushaltsgesetz. Under this provision, if substances (unintentionally) leak into the
water from a facility that is meant to, amongst other things, produce, store or
transport those substances, the operator of that facility is liable for the damage
59 See

BGH, 20 June 1963, (1963) NJW 1825.
Not all fire brigades are public fire brigades though.
61 See, for example, BGH, 28 June 2011, (2011) Neue Zeitschrift für Verwaltungsrecht –
Rechtsprechungsreport (NVwZ-RR) 925; OLG Brandenburg, 4 November 2010, (2011)
NJW-RR 962. For an overview of the problems see G Franßen and H Blatt, 2012, 1031.
62 See D-K Günther and F Borbe, 2012, 1197 ff.
63 See D-K Günther and F Borbe, ibid.
64 See M Ruffert, 2010, 1178.
60
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caused. The predecessor of § 89 para 2 WHG – § 22 para 2 WHG until 2010 –
has been used by the courts as another damage claim in the context of negotiorum gestio.65 § 89 para 2 sent 3 WHG provides for an exemption in case of
force majeure.
65 Force majeure has been defined by the BGH as an external incident caused by
natural forces or by third party acts that cannot be foreseen and that cannot be
avoided with reasonable cost and with utmost care and that also must not be
accepted due to its frequent occurrence.66 An earthquake can be one such incident of force majeure.67 It should, however, be noted that the possibility of an
earthquake needs to be considered when designing the security concept of a
facility. Thus, the mere realisation of that possibility cannot as such be regarded as force majeure. Only an earthquake of unexpected strength would
come under this description.
66 In contrast, A cannot possibly be liable under § 89 para 2 WHG as he is not
operating a facility in the terms of § 89 para 2 WHG. He could potentially be
liable under the ProdHaftG or § 823 para 1 BGB but both do not cover ecological damage. Thus, A cannot be liable for the pollution of the groundwater,
and therefore the fire brigade cannot have acted as his agent in the terms of
§ 677 BGB.
67 The local water supplier D has not suffered property damage either but merely
economic loss. Thus, first of all A is not liable for D’s damage under § 89 para 2 WHG, product liability law or § 823 para 1 BGB. The same applies to B
since none of the liability rules in question cover economic loss. The only
possible claim for compensation would again be § 677 BGB. The argument
could be that D ensures that the leakage does not lead to personal damage and
therefore prevents damage claims of the customers against A and B. However,
this would require D to act as an agent for A and B rather than fulfilling D’s
own obligations towards its customers. The latter seems to be the case since D
is obviously obliged under the supply relationship – which is a sales contract
in the terms of § 433 BGB – to supply safe drinking water. Thus, D is not acting on behalf of A and B but in its own interest.
68 In contrast, E suffered health damage and damage to his property, the well.
Thus, § 1 UmwHG and § 823 para 1 BGB can apply as far as B is concerned.
Indeed, B could be liable under the strict liability regime of § 1 UmwHG.
Again, it would seem that the exemption for cases of force majeure, § 4 UmwHG, is not applicable. Neither would compliance with planning permission
help since that only defeats the presumption of causation of § 6 UmwHG but
not the strict liability where causation can be proven.
65 See

BGH, 22 July 1999, (1999) NJW 3633.
23 October 1952, 7 BGHZ 338.
67 See LG Saarbrücken, 25 January 1966, (1967) VersR 385.
66 BGH,

107

Rott

69 Liability under § 823 para 1 BGB would require negligence, whereby negligence of A cannot be attributed to B. B could be negligent if it had badly chosen the software supplier, or if it should have made a test run; which the facts
of the case say nothing about.
70 As far as A is concerned, the question is whether defective software comes
under the regimes of the ProdHaftG or § 823 para 1 and 2 BGB. The treatment of intellectual goods in physical form under the ProdHaftG has been discussed controversially in German academia. Case law is still not available.
Most likely, intellectual goods that are not in physical form do not come under
the product liability regime of § 2 ProdHaftG since § 2 ProdHaftG requires a
movable good.68 In contrast, physical goods are included, according to the
wording of § 2 ProdHaftG, even if their main purpose is to make an intellectual good visible; and the majority of academic authors consider the ProdHaftG to be generally applicable to software.69 Some academics have proposed restricting the notion of physical goods in such a way that false information (ie the intellectual good within the physical good) should not trigger
product liability.70 Others have suggested merely not applying the ProdHaftG
where in fact a service is rendered, rather than a good produced. With regard
to software, a common distinction is made between standard software, which
is treated as a good, whilst individually produced software is considered to be
a service.71 According to this latter opinion, the software developed by A
would not come under the ProdHaftG. Otherwise, he could be regarded as
producer of a part product.72
71 In any case, A would be liable under § 823 para 1 BGB; a provision that does
not distinguish between tangible and intangible goods and therefore clearly
applies to damages to health and property caused by failing software.73 Failing
software suffers from a design defect.74 Clearly there is a causal link between
A’s software and the leaking of the chemicals, and A also acted negligently.
72 Finally, A could be liable under § 823 para 2 BGB with § 3 Produktsicherheitsgesetz (Product Safety Act; ProdSG),75 which requires producers only to
put safe products into circulation. The question is again whether or not software is a product in the terms of § 2 no 22 ProdSG, where products are defined as ‘goods, substances or preparations which have been manufactured in
68

See, for example, G Spindler and L Klöhn, 2003, 410. In contrast, J Taeger, 1996, 261,
argues that software is always incorporated in a physical product.
69 See G Wagner, 2009, no 13; G Spindler, 2008, fn 28 at 8.
70 See U Foerste, 1991, 1438.
71 See K Meier and A Wehlau, 1990, 95 ff; G Wagner, 2009, no 14.
72 See O Meyer and H Harland, 2007, 694.
73 See also G Spindler, 2004, 3146, who mentions incidents due to the failure of software in
chemicals plants, hospitals or flights security.
74 See O Meyer and H Harland, 2007, 693; J Taeger, 1996, 268.
75 BGBl 2011 I, 2178, corrected in BGBl 2012 I, 131. An English translation is available at
http://www.gesetze-im-internet.de/englisch_prodsg/englisch_prodsg.html#p0039.
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a production process’. This has been discussed controversially in academic
writing, and some authors have argued in favour of a broad notion of products
that would cover software.76
73 B’s recourse against A could be based on two different grounds: on the internal recourse between two tortfeasors that are jointly and severally liable, or on
the contract for works and services, § 631 BGB. To what extent recourse can
be based on the contract obviously depends on the contract terms and the liability regime that the parties have agreed on. It should be noted though, that
German unfair contract terms law applies to business-to-business contracts.
Thus, an unfair risk distribution in the contract may be invalid under § 307
BGB.77
i) The computer programme was especially designed for the prevention of
pollution damage in case of natural disasters. The earthquake of 7 June, however, was of an exceptional strength. Is A liable for the damage described in
the case?
74 Since A is not liable under § 1 UmwHaftG or § 89 para 2 WHG, the exception
of force majeure does not apply. However, under § 823 para 1 BGB he also
only has to take precautions to avoid foreseeable damage. If the earthquake of
7 June was such as could not be expected, A was not required to take such an
exceptional strength into consideration when producing the programme. He
may still have acted negligently in that it did not work at all but there would
be no connection between his negligence and the damage as the damage
would have occurred anyway.
j) The flaw of the programme was caused by the carelessness of the programmer F who is employed by A. Are A or F, or both of them, liable for the
harm as described in the case? If A or F are liable, can they take recourse
against the other party?
75 Generally speaking, in their internal relationship with their employers, employees are not liable for each type of negligent conduct. According to the established case law of the Bundesarbeitsgericht (Federal Labour Court; BAG),
the general line is that employees are fully liable for intentional and grossly
negligent conduct, whilst they are not liable at all for slight negligence. In the
case of medium negligence, the damage will be shared. However, it all depends on the circumstances of the individual case, and the risk of the activity
plays a role too, as well as the existence of insurance coverage.78 In the case at
76

See, for example, C Runte and H Potinecke, 2004, 725 ff; G Spindler, 2004, 3148; KA
Zscherpe and H Lutz, 2005, 499 ff.
77 O Meyer and H Harland, 2007, 692, suggest that the software supplier should at least be
partly liable if he was contractually obliged to perform quality control.
78 See, for example, BAG, 27 September 1994, (1994) Neue Zeitschrift für Arbeitsrecht
(NZA) 1083; BAG, 28 October 2010, (2011) NJW 1096.
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hand, it would seem that the huge risk connected with the software would
speak for at best very limited liability of F in his internal relationship with A.
Thus, if A had to pay damages, it could recover nothing or not much from F.
If F had to pay damages, he could claim relief from A under the employment
contract.
k) Due to the incident, the nearby factory G is not able to fulfil its contracts
and suffers a loss of € 40,000. Are A, B or F liable for this loss?
76 None of them would be liable for the loss as none of the relevant torts covers
pure economic loss.
l) Assume that the cause of the incident is not an earthquake but instead a terrorist attack. The damage amounts to € 2.5 billion. Would there be a difference if the cause of the incident was an act of organised crime?
77 In terms of the liability of B under § 89 para 2 WHG, a terrorist attack would
come under the exception of force majeure if it was beyond reasonable expectations and prevention. As far as A’s liability is concerned it would seem to
depend on the effects of that terrorist attack. If it only had the effect of a
‘normal’ earthquake so that the software would have ramped down production
in a controlled manner if it had not been defective, A would still be liable under § 823 para 1 BGB. In contrast, if the effects were graver than an earthquake of the kind that was anticipated and in light of which the preventive
software was designed, A would not be liable since even functioning software
would not have prevented the damage.
Case 3
Security services, public service (infrastructure) undertaking
Company A is in charge of the operation of the security of the waterworks of
city B. It provides manned guards to prevent unauthorised access to the plant
and also operates the alarm systems of the plant. On 2 October terrorist C enters the plant and contaminates the water with radioactive material which is
extremely poisonous (Polonium-210). Company A could have prevented terrorist C from entering the premises but failed to do so due to negligence. The
consequences of the terrorist attack are disastrous (100 people are killed,
4,500 suffer from radiation sickness, the drinking water and the water supply
system is contaminated). The total damage amounts to € 25 billion.
m) Is city B liable to the injured inhabitants (damage to person and property
damage)? Can city B take recourse against A?
78 Under normal circumstances, city B would have a water supply contract with
all those who use their water; in particular since water is still supplied by local
monopolists. The supply of water is treated as a sales contract in terms of
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§ 433 BGB79. It would include the contractual obligation to supply water that
is not detrimental to health.
79 Under the normal contract law rules, breach of the contract would lead to
liability under § 280 para 1 BGB unless the supplier can demonstrate that he
has not acted negligently. However, water supply comes under the special regime of the Verordnung über Allgemeine Bedingungen für die Versorgung mit
Wasser (AVBWasserV). § 6 AVBWasserV states liability rules that are identical to § 280 para 1 BGB when it comes to damage to persons and property
but limit liability in case of pure economic loss. Negligence of a third party
that the supplier makes use of is treated as his own negligence, § 278 BGB.
Making use of a third party not only includes the making use of during performance but also the making use of a third party to protect the contracting
party’s interests.80 Thus, city B is liable towards its customers for A’s negligence. Liability would include damage to persons and property damage.
80 City B would also be liable under the Product Liability Act. Water is a product in the terms of § 2 ProdHaftG.81 It may also be assumed that city B is the
producer since water normally undergoes some treatment by the waterworks.82 No exception applies, in particular the product has not been made defective after it has been put into circulation83 but before. However, the cap of
€ 85 million applies, § 10 ProdHaftG, and also the threshold of € 500 concerning property damage.
81 In general tort law, the courts have applied the special burden of proof rules of
product liability law to contaminated water.84 Thus, city B would be liable unless they can prove that they did not act negligently themselves in organising
the water supply (§ 823 para 1 BGB) and that they selected and supervised A
well (§ 831 BGB). If they cannot prove that, liability would be unlimited in
amount, unlike under the Product Liability Act.
82 B’s recourse against A could be based on two different grounds: on the internal recourse between two tortfeasors that are jointly and severally liable, or on
the contract for works and services, § 631 BGB. To what extent recourse can
be based on the contract obviously depends on the contract terms and the liability regime that the parties have agreed on. Recourse between two tortfeasors requires A to be liable for the damage under tort law as well. As set out
below (under b), A would be liable under the general tort law of § 823 para 1
BGB. Thus, both city B and A would be jointly liable, § 830 BGB, and city B
79

BGH, 4 October 1972, (1972) NJW 2300.
See, for example, BGH, 11 July 1995, (1995) NJW-RR 1241.
81 See W Klein, 1991, 919.
82 See W Klein, 1991, 921.
83 On this see W Klein, 1991, 923.
84 See BGH, 4 October 1972, (1972) NJW 2300; OLG Schleswig, 12 January 1982, (1983)
VersR 890.
80
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would have a recourse claim under § 426 para 1 BGB. In practice, one may
assume that either city B or A would take out insurance to cover the damage.
n) Is A directly liable to the house owner D who suffers property damage
(€ 35,000) and severe health damage because of the contamination of the water?
83 German courts have held security personnel liable next to, for example, the
operators of facilities or organisers of events, for damage caused to those that
were meant to be protected. For example, life guards can be liable under tort
law next to the operators of swimming pools. The life guards not only enter
into a contract with the operator but also take on a tort law relevant duty of
care towards the visitors of the swimming pool.85 The same would seem to
apply to the security personnel of the waterworks of city B.
84 A’s liability is not excluded by the fact that the terrorist acted with intention to
harm the citizens of city B. German courts have often held that, for example,
the organiser of an event has the duty to ensure that third parties cannot cause
damage to other spectators.86 In fact, it was exactly the duty of A to prevent
third parties from interfering with the water supply. Thus, it would seem that
A could be directly liable to D under § 823 para 1 BGB.
o) Is A liable to state E who provides for disaster relief measures which
amount to € 18 billion.
85 The grounds for such liability can only be negotiorum gestio, § 677 BGB. As
in case 2, state E could be regarded as acting as an agent for A who would
otherwise be liable for the damage, or even greater damage, under § 823 para 1 BGB.

85

See, for example, BGH, 13 March 1962, (1962) NJW 959; BGH, 12 June 1990, (1990)
NJW-RR 1245; Kammergericht (KG), 20 November 1998, (2000) NJW-RR 242.
86 See, for example, OLG Frankfurt, 24 February 2011, (2011) Monatsschrift des deutschen
Rechts (MDR) 725, with regard to a first league football match. See also G Spindler,
2004, 3146, with regard to the abuse by third parties of software failures.
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Case 4
Security consultant, border control
Company A is the security consultant of state B for border control security. A
provided a comprehensive security concept for state B. It can be established
that terrorist C of case 3 slipped through the border crossing point X of state
B on 1 October. This was only possible because A’s security arrangements
are seriously flawed.
p) Is state B liable to the house owner D of case 3?
86 The only possible grounds of liability would be § 839 BGB. Under this provision, if an official intentionally or negligently breaches the official duty incumbent upon him in relation to a third party, he must compensate the third
party for damage arising from this. If the official is only responsible because
of negligence, then he may only be held liable if the injured person is not able
to obtain compensation in another way. Here, a variety of problems arise.
First of all, is border control an official duty in relation to each citizen? Secondly, did the relevant official acting for state B act negligently? Clearly, the
negligence of A cannot be attributed to state B under § 839 BGB. One could,
however, argue that the relevant official acting for state B should have been
able to recognise serious flaws in a security concept and therefore has acted
negligently him- or herself. In contrast, the first hurdle is more difficult to
overcome. Case law is not available. Legal doctrine and the courts distinguish
between duties towards individual third persons and duties directed at the
maintenance of public order. Case law on the fight against terrorism is not
available but it would seem to fall into the second category,87 and there seems
to be consensus that the state can barely ever be held legally responsible for
terrorist attacks.88 Finally, state liability is subsidiary and only applies where
the victim cannot obtain compensation in another way. This exception, however, is limited to enforceable claims.89 Thus, although D would of course
have a damages claim against the terrorist,90 that latter claim would most likely be unenforceable.

87

See W Melzer, C Haslach and O Socher, 2007, 1367, on the question as to whether the
state has the duty towards an individual to prevent a terrorist attack by shooting down a
captured airplane.
88 See L Viezens, 2007, 1494. A fairly far-reaching liability was accepted by the courts in
the case of a strike of the – then public – flight security service which led to economic
losses being sustained by travel agencies due to the cancellation of flights, see BGH,
(1977) NJW 1875. The BGH argued that it was one purpose of the flight security service
to facilitate the smooth operation of flights at airports. Still, this connection seems to be
more immediate than in the case of border controls.
89 See, for example, BGH, 12 November 1992, (1993) NVwZ 1228.
90 See also W Melzer, C Haslach and O Socher, 2007, 1364.
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87 The liability of state B would, however, also be subsidiary to A’s liability
(provided a claim against A is enforceable and not, for example, useless due
to insolvency). This would require A to be liable for the damage. Since A has
not caused the damage itself, this would only be possible if A had had a duty
to protect D’s property; which it could only have assumed through the consulting contract. It seems, however, that this would not be the case. Neither
did A assume responsibility for a certain source of risk nor for a certain group
of people, as in the case of a life guard.91 Responsibility for the public order
and the protection of the population against terrorist attacks clearly remains
with the state.
q) Can state B take recourse against company A?
88 Since state B would most likely not be liable in the first place, there is no
place for a recourse claim. Recourse under tort law between two jointly and
severally liable tortfeasors would be superseded by the above-mentioned subsidiarity of state liability. To what extent recourse can be based on the contract obviously depends on the contract terms and the liability regime that the
parties have agreed on.
r) What would the liability of state B be like if company A was not a security
consultant but rather the contractor who is obliged to service the video surveillance installation at the border crossing X, and terrorist C slipped through
the border control because of A’s negligence?
89 There would be no difference to the solution under a) since again § 839 BGB
would require duties towards individual third persons as opposed to duties directed at the maintenance of public order; and a general duty to protect individuals from terrorism cannot be assumed.
Case 5
Security services, airplane crash
Company A is in charge of the security check at airport B. A’s obligations are
determined in the contract with airport B which inter alia provides that A
shall only use specially trained and certified personnel. On Sunday 2 April,
employee C, who lacks this special training, is in charge of baggage screening monitor 5 at gate 25 of airport B. When passenger D is passing through
the monitor, employee C is chatting with another passenger and fails to detect
that passenger D is carrying a box filled with highly inflammable chemicals in
his hand baggage, hidden under a notebook. Passenger D gets on the flight F676 of airline E. In full flight the chemicals become inflamed and a fire starts
in the passenger cabin. After some minutes the crew can stop the fire and
manage an emergency landing at airport F. Five passengers suffer severe gas
91

See supra, case 3 b).
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poisoning, two of them die and three have severe lung injuries. The airplane
is heavily damaged. The repair costs amount to € 1.5 million. Air carrier E
has to pay € 100,000 for the emergency landing to airport F, and the passengers of flight F-676 claim compensation for enduring fear of death and loss of
profits.
s) Is A liable for these costs, if passenger D’s behaviour resulted from mere
carelessness?
90 The strict liability regime of the Air Traffic Act (LuftVG) does not apply to A
but only to the owner of the airplane.
91 As in case 3 b), one may, however, assume that A has a duty under § 823
para 1 BGB and besides the airport operator, to make sure that passengers are
not harmed by dangerous substances once they have passed security control
and entered the plane. Case law on the exact duties of the security personnel
at airports does not seem to be available. The OLG Frankfurt, however, observed in passing, in a case on security checks in a football arena, that the
usual security standards on airports exceed those in football arenas by far (and
would of course include metal detectors and the like).92 Thus, it would seem
that A could be held liable for the health damage that the three surviving passengers suffered. In contrast, German law does not provide compensation for
death as such.93
92 The other passengers have not been physically harmed, thus their fears would
have to have reached the stage of damage to their health. Fear has sometimes
been recognised as a ground for compensation although only if the fear was
not unreasonable.94 In those cases, fear was, however, a consequence of a
primary violation.95 As a primary violation, the fear as such would have to
amount to damage to health. Given the short period of time until the safe landing this seems highly unlikely. The pure economic loss of the passengers is
not recoverable either under § 823 para 1 BGB.
93 Instead, E would seem to be within the scope of A’s duty to prevent harm, and
E suffered property damage to the aircraft of € 1.5 million. The emergency
landing fee is covered as consequential damage.

92

See OLG Frankfurt, 24 February 2011, (2011) MDR 725.
See N Stahmer, 2004.
94 For a case of unreasonable fear see Amtsgericht (District Court; AG) Düren, 13 October
1999, (2001) NJW 901.
95 See, for example, BGH, 30 April 1996, (1996) NJW 2425.
93
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t) Is A liable for these costs, if passenger D acted with the intention to bring
the aircraft down (terrorist attack)?
94 As mentioned above,96 harm caused by intentional acts of third persons does
not necessarily exclude the liability of a person who has assumed responsibility for the safety of other persons. Case law on terrorist attacks is not available. One could argue that the prevention of terrorist attacks is one purpose of
the security controls at airports and that the detection of dangerous materials
such as those brought by D is one of the responsibilities of A. On the other
hand, this view would increase A’s risk to an extent that would make his
business unviable. Here, one might also take into consideration that the legislator has regarded the airlines as the ones who should bear that risk, by imposing strict liability on them.
u) Is A liable if it can only be established that passenger D slipped through
the security control? The exact reason is unclear. It is only possible that C
was careless.
95 Generally speaking, the burden of proof is on the claimant. The courts have
accepted the reversal of the burden of proof only in cases of gross negligence,
that is, a gross violation of professional duties.97 Thus, if negligence cannot be
established, A is not liable.
v) Passenger D is a terrorist. The crew cannot exterminate the fire, and the
aircraft crashes into a residential area and causes disastrous damage to persons and property (€ 3.5 billion). All the passengers and the crew are dead. Is
A liable for the damage? Is the aircraft carrier E liable for the damage? Can
E take recourse against A?
96 A would only be liable for the damage if one could establish that A has assumed responsibility for all potential victims of an aircraft crash that is caused
by terrorists using detectable substances. This would seem to go too far as it
would mean that A would assume, jointly with E, tort law relevant liability for
all risks connected with the aircraft. Although case law is not available, it
would seem highly unlikely that a German court would find A liable for these
grave consequences. Ultimately, prevention of and compensation for terrorist
attacks are in the responsibility of the state, and in practice a catastrophe such
as the one described would most likely be dealt with by a special help fund for
the victims.
97 E would be liable under the strict liability regime of § 33 LuftVG for the
damage to persons and property in the residential area. No exception applies
for terrorist attacks, or force majeure in general. The cap for E’s liability un96
97

Supra, case 3 b).
See, for example, BGH, 13 March 1962, (1962) NJW 959; OLG Cologne, 16 March
1995, (1996) Recht und Schaden (r+s) 353.
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der § 37 LuftVG depends on the set-off weight of the airplane and it is 700
special drawing rights of the IMF at the most, § 37 para 1 with § 49b LuftVG.
98 Contractual recourse claims by E are unlikely since A and E do not have a
contract. This would only be possible if A and B had a contract with protective effect on all aircraft operators starting from the airport.98 The concept of a
contract with protective effect on third parties, however, requires the number
of those third parties to be limited;99 which cannot be assumed given the vast
number of flights departing from an airport every day. A recourse claim between two tortfeasors would require A to be liable for the damage under tort
law; which seems highly unlikely.

98 See
99

supra, case 1 e).
See BGH, 7 November 1960, 33 BGHZ, 247.
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A. General Questions
I. Bases of liability
1. Fault based liability
a) Please describe very briefly the fundamentals of fault based liability in
your jurisdiction.
1

Fault based liability consists of four elements: there must be an unlawful act,
the act must be imputable to the actor, there must be damage and there must
be a causal link between the damage and the unlawful act. Fault based liability
is laid down in art 6:162 Burgerlijk Wetboek (BW; Dutch Civil Code), which
provides:
1. A person who commits a wrongful act vis-à-vis another person,
which can be imputed to him, is obliged to repair the damage suffered
by the other person as a consequence of the act.
2. Save grounds for justification, the following acts are deemed to be
wrongful: the infringement of a subjective right, an act or omission
violating a statutory duty, or conduct contrary to the standard of conduct seemly in society.
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3. A wrongful act can be imputed to its author if it results from his
fault or from a cause for which he is answerable according to law or
common opinion.
2

Art 6:162 BW defines three types of wrongful act: the infringement of a subjective right, an act or omission violating a statutory duty (eg, importing a
banned product), or ‘conduct contrary to the unwritten standard of conduct
seemly in society’, the so-called maatschappelijke betamelijkheid. This latter
category is the most important one. It can be considered a residual category:
whenever the injured party cannot base his claim on either of the first two categories, the third provides a comfortable fall-back option. Because of its open
texture, many claims are based on this category. Violation of a statutory rule
that is aimed at protecting the interest that was in fact damaged by the violation constitutes a wrongful act vis-à-vis the damaged person. Violation of a
customary rule may constitute violation of the standard of conduct seemly in
society and may thus constitute a wrongful act in its own right. According to
case law, a great many factors determine wrongfulness in a concrete case, eg
foreseeability of the loss (also described as the chance of a loss occurring as a
result of the act), the degree of blameworthiness, the costs of avoiding the
loss, the nature of the damage, and the relationship between the injured party
and the injurer. A prima facie wrongful act is considered not to be wrongful
whenever force majeure, self-defence, or a statutory provision justified it. The
second element, that of imputability, is divided into three alternative grounds
for imputation, the first of which is currently the most important: the person
can be blamed for his act (schuld [fault, blameworthiness]), or his act or its
cause must be imputed to him, either on a statutory basis, or plainly because
the verkeersopvattingen (an unwritten source of legal and moral opinion, as it
is expressed in case law) demand it. So, according to the third paragraph, tortious liability is incurred not only in case of subjective fault, but also in case
of objective ‘answerability’. The scope of this ‘answerability’, as an alternative for a ‘fault’, remains unclear. What is clear, however, is that ‘fault’ is no
longer a subjective standard but a predominantly objective standard, leaving
little room for excuses.1 Fault is generally seen as a moral or legal evaluation
of the actor, while the requirement of wrongfulness (ie, the unlawfulness requirement) is supposed to be directed at the act itself. One should first judge
an act and, possibly, conclude that it is – as such – an unlawful act, and only
then should one judge the actor and decide whether he was at fault by committing the unlawful act. When one judges blameworthiness, one decides
whether the person acting could and should have acted in a different fashion.2
Generally speaking, a reasonableness-test is performed: would a reasonable
acting person have behaved in a similar fashion? This might lead in context to
the following definition of ‘fault’: the legal blameworthiness of a person
1

Spier and others, 2012, 81 ff; cf Van Boom, 2003, 216 f; Du Perron and Van Boom, 2002,
227.
2 See, eg, Hoge Raad der Nederlanden (Supreme Court of the Netherlands; HR) 9 December 1966, Nederlandse Jurisprudentie (Dutch Case Law; NJ) 1967, 69.
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committing an unlawful act that could and should have been avoided.3 In
practice, the judiciary weighs both the act and the actor in the first stage. In
most cases, it is unnecessary (and sometimes even impossible) to isolate the
actor from his act. In nine out of ten cases, ‘condemning’ the act implies condemnation of the actor. Whenever unlawfulness has been established, the fault
requirement will usually present no difficulties.4 In the few cases it does (ie,
blameworthiness of young children and disabled individuals), the legislature
has provided a solution.5
ii) Burden of proof
3

In general, the injured party has to prove a) the facts that give rise to liability,6
and b) the causal connection between these facts and the damage incurred
(conditio sine qua non; hereafter: CSQN).7 Thus, the claimant has to prove the
facts underpinning his claim regarding the wrongful act committed. According to art 150 of the Dutch Code of Civil Procedure, the burden of proof may
be reversed by the court if a special (statutory) rule so requires or if reasonableness and fairness demand such reversal.8 The onus of proving fault is held
to be on the claimant. He has to contend and substantiate the facts which - if
proved – sustain the accountability of the defendant. If, for instance, infringement of a property right is proved, the claimant still has to establish that
the infringer was at fault in so doing.9 If, however, wrongfulness is established, the court may infer from the established facts that fault was involved.
iii) Contributory fault

4

Contributory negligence is dealt with in the process of assessment of the
quantum of damages. The general conditions attached to the contributory negligence defence have been laid down in art 6:101 BW. Art 6:101 (1) BW
reads:
When the damage is partly caused by an occurrence that can be imputed to the injured party, the obligation to pay compensation is reduced by apportioning the damage between the injured party and the
liable party in proportion to the degree in which the occurrences that
can be imputed to the parties have contributed to the damage, provided that account is taken of the disparity in the seriousness of the re3

Note, however, that neither a statutory definition nor a generally accepted doctrinal definition of ‘fault’ exists.
4 In a number of cases, the judgement rendered does not even mention the fault requirement
(let alone whether it has been met).
5 Art 6:164 and 165 BW. See Spier, 1998, 89.
6 Effectively, the legal qualifications of ‘wrongful’, ‘imputable’, etc do not need proof in the
strict sense. cf Giesen, 2001, 14 f.
7 ibid 112 f.
8 ibid 98 f.
9 HR 27 May 1994, NJ 1994, no 590.
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spective faults, or other circumstances of the case, to decide whether
fairness demands that an alternative apportionment or full recovery
takes place or that the obligation to pay lapses.10
5

In a strict sense, contributory negligence is defined as the imputable failure of
the injured party to take ‘reasonable care’ of his own interests.11 But the ambit
of art 6:101 BW is in fact much wider, because it merely requires that the
damage is ‘partly caused by an occurrence that can be imputed to the injured
party’. Consequently, not only negligent acts of the injured party himself can
constitute contributory negligence, but also the acts of persons for whom the
injured party bears vicarious responsibility. Moreover, on the basis of
art 6:101 BW, the injured party generally bears the risk of strict liability on
his part (eg, defectiveness of a tangible object in possession of the injured party that in part caused the damage).12 The framework of art 6:101 BW allows
courts to make equitable distributions. The primary apportionment test is
based on the balancing of the parties’ respective ‘causal contribution’ to the
occurrence of the accident or the aggravation of the damage. However, courts
can decide that a different distribution is more equitable when fairness so demands. This is referred to as the billijkheidscorrectie (an equitable adjustment
of the outcome of the primary apportionment result).13
iv) Vicarious liability

6

We understand the concept of vicarious liability to reflect a liability on the
part of a person without wrongfulness or fault of his own for the tortious acts
of another person. Hence, we would consider this to be a strict liability for
others’ torts. There are typically two sources of such liability: art 6:170 and
art 6:171. Art 6:170 BW defines the strict liability of the employer for tortious
acts committed by employees. According to this article, strict liability for tortious acts of employees lies with the person in whose service the employee
fulfils his duties if the risk of committing a mistake was increased by the assignment to fulfil the duty and the employer had control over the conduct of
the employee. The scope of art 6:170 Civil Code is wide in the sense that not
only labour contracts are covered but also more flexible contract forms which
constitute some form of hierarchy between the provider of a service and the
client. In addition to art 6:170 Civil Code, there is art 6:171 Civil Code. This
article deals specifically with independent contractors. If such an independent
service provider is hired by a client and performs activities in the exercise of
the client’s business, the client is liable vis-à-vis third parties for torts com10

Para 2 states: ‘If, in the application of paragraph 1, the obligation to pay compensation
concerns damage to an object that is under the control of a third party on behalf of the
injured party, occurrences imputable to the third party will be imputed to the injured party’.
11 See, eg, Hartkamp and Sieburgh, 2013, no 115 ff.
12 See Spier and others, 2012, 291.
13 See Van Boom, 2003, 227 ff.

123

Van Boom / Lindenbergh

mitted in the course of these activities. Note that art 6:171 imposes vicarious
liability only if the independent contractor was actually or seemingly a part of
the business process of the client. If, however, a third party outsider – such as
the potential victim – can easily distinguish the independent contractor as being separate from the organisation of the client, then there is no liability under
art 6:171 Civil Code.14
b) Are there special rules with respect to the concurrence of contractual and
non-contractual claims?
7

Concurrent causes of action are fairly unproblematic under Dutch law.15 The
working principle is that where parties are privy to a contract, damage caused
by one to the other can be claimed by reference to either a contractual duty or
a delictual duty where applicable. Indeed, in some areas of liability practice,
such as medical malpractice and liability of financial institutions, lawyers
nowadays hardly bother to state whether the claim lodged is founded on contractual or delictual breach of a duty of care. Thus, the ‘non-specific’ duty of
care (zorgplicht) has emerged. The principle of concurrence is set aside only
where statutory construction leads to the conclusion that a specific statutory
rule has priority over the other. For example, it was held that in a case where
the prescription period for tort claims (5 years) concurred with the prescription period for sales contracts (2 years), the latter had priority even if the
claim against the seller was based on tort.16 This is a matter of interpretation
of legislative intent and hence varies from case to case.
2. Product liability
Do the product liability rules in your jurisdiction differ from the EU Product
Liability Directive?

8

With regard to products liability, the Dutch legislature has fully implemented
the European Directive on product liability into the Civil Code.17 In doing so,
the Dutch legislature has chosen to allow the ‘state of the art’ defence, and not
to exclude non-pecuniary loss from the ambit of recoverable damages. Apart
from the strict liability on the basis of the European Directive, manufacturers’
liability for defective or unreasonably unsafe products can also be based in
most cases on the general fault based liability for wrongful acts. The Dutch
Supreme Court has stipulated some ‘hard and fast rules’ in this respect. First,
there is the very general rule that a manufacturer acts wrongfully if he markets
a product that causes damage when used in a normal fashion and in accordance with its purpose. Secondly, there is the rule that a manufacturer is at fault
if he does not assure himself of the absence of possible dangerous characteris14

See HR 10 January 2001, NJ 2002, no 75. Cf HR 18 June 2010, NJ 2010, no 389.
Spier and others, 2012, 3.
16 HR 21 April 2006, NJ 2006, 272.
17 Art 6:185-191 BW.
15
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tics and flaws in his product.18 These two rules combined provide a strong basis for fault based liability in most of the actual products liability cases, where
lack of inspection or lack of utmost care in production methods provide the
main sources of danger.
3. Special liability regimes
a) Does your jurisdiction provide for instruments to tighten or increase liability with respect to dangerous activities?
i) General comments
9

Although Dutch law does not distinguish dangerous activities as a special
category deserving specific treatment, dangerous activities can sometimes
elicit the application of certain rules such as the strict liability for dangerous
substances or the reversal of burden of proof of causation. Also worthy of
mention is the stringent standard-setting under the fault based liability regime
of art 6:162 Civil Code for inherently dangerous activities. The use and operation of dangerous objects (eg, motor vehicles, machines, pharmaceuticals,
noxious substances) as well as the control over certain dangerous objects (eg,
dangerous premises, land, building sites, airfields) as such may evoke a more
stringent duty of care than would ordinarily apply.19 The extent of such duties
of care is heavily dependent on the circumstances of the case. According to
case law, the balance of a great many factors determine the duty of care, such
as foreseeability ex ante of incumbent loss (also described as the chance of a
loss occurring as a result of the act), the degree of blameworthiness, the costs
of avoiding the loss, the nature of the damage, and the nature of the relationship between the injured party and the injurer.20
ii) Strict liability for professional use of dangerous substances

10 Art 6:175 Civil Code lays down a strict liability regime for hazardous and
noxious (dangerous) substances.21 Liability rests on persons and businesses
using or keeping the dangerous substance in the execution of their profession
or business. Non-professional possessors (consumers) cannot be held strictly
liable. A dangerous substance is a substance of which it is known that it has
properties that pose a special danger of a serious nature to persons or things.
Such a ‘special danger’ is posed in any case (according to art 6:175) by substances which are explosive, oxidative, flammable, or poisonous as defined in
specific public law legislation. Liability arises if the ‘special danger’ materializes. Since the danger is defined as being ‘to persons or things’, compensation
18

HR 6 December 1996, NJ 1997, no 219; HR 22 October 1999, NJ 2000, no 159.
See generally Van Dam, 2000; Spier and others, 2012, 49 ff.
20 Most of these criteria originate from the landmark decision HR 5 November 1965, NJ
1966, no 136. On this subject, see Van Boom, 2003; Spier, 1998, 94 f.
21 See further Du Perron and Van Boom, 2002, 235 ff.
19
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of pure economic loss cannot be based on this article. According to art 6:178,
liability on the basis of arts 6:175-177 is excluded, inter alia, in any of the following situations:
•
•
•
•
•

the damage is the result of armed conflict, civil war, revolt, riots,
insurgence or mutiny;
the damage is the result of a natural event of an exceptional, unavoidable and irresistible nature;
the damage is solely caused by following an order or regulation of
the government;
the damage is intentionally caused by a third party;
the damage is (the result of) a nuisance, pollution or any other consequence for which no liability would have existed on the basis of
the general principles of tort law if the defendant had caused it intentionally (so the damage is considered an ordinary burden that
one has to bear).

iii) Burden of proof concerning causation
11 A first test as to the existence of causation concerns, the CSQN: would the
damage have occurred if the act under consideration had not taken place?
Bringing together the evidence concerning CSQN is the first (and in principle
also a minimal) hurdle that needs to be overcome by the claimant. Although
Dutch law does not distinguish dangerous activities as a special category deserving specific treatment, there are some indications that dangerous activities
can trigger the reversal of burden of proof concerning CSQN. In recent years,
the Dutch Supreme Court has developed the so-called omkeringsregel (reversal rule).22 In a number of decisions the Hoge Raad has stated that if an act
which constitutes a wrongful act is known to create the risk that a specific
damage will occur, and if this risk subsequently materialises (so the damage
occurs), the causal link between the damage and the act is presumed present,
unless the respondent proves otherwise. This rule has been applied, for instance, in traffic accident cases, medical malpractice cases, professional liability and products liability. In recent cases, however, the extent of the ‘reversal
rule’ has been limited to cases in which the risk that materialised was of a certain specific nature that can be associated with the wrongful act.23
b) Does your jurisdiction provide for special rules concerning third party liability for airplanes, genetically modified organisms, nuclear installations,
medical products (pharmaceuticals) and environmental harm?
i) General comments
12 The main categories of strict liability for defective objects include moveable
objects (art 6:173 BW) and immoveables (art 6:174 BW). Under art 6:174
22
23

See Van Boom and Giesen, 2007.
See Spier and others, 2012, 265 ff; Du Perron and Van Boom, 2002, 228.
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BW, the possessor24 of an immovable ‘construction’ is liable if that construction is defective in the sense that it poses a (serious) danger to persons or
goods, and this danger subsequently materialises. In accordance with the nature of strict liability, this liability is independent of the actual knowledge of
the possessor of the defect.25 The notion of ‘construction’ includes building
structures (eg, houses, factories, but also: conduits, and immovable storage silos), and public infrastructure (eg, bridges, tunnels, public roads etc). A similar strict liability for defective ‘moveable’ objects is codified in art 6:173 BW.
The possessor of a moveable object which is known to constitute a special
danger for persons or things if it does not meet the safety standard which, in
the given circumstances, is set for such an object is liable when this danger
materialises. The scope of art 6:173 BW is limited in two respects. First, paragraph 3 excludes specific objects, viz vessels, aircraft and animals. Second, in
paragraph 2, the instrument of ‘canalisation’ is used to direct claims for defective products to the manufacturer. As a result, the possessor of a defective
product is in principle immune from claims that should be directed to the responsible manufacturer.
ii) Third party liability for airplanes
13 The Netherlands has never ratified the 1952 Rome Convention on Damage
Caused by Foreign Aircraft to Third Parties on the Surface. Therefore, as far
as third parties are concerned, the common Dutch tort law rules apply without
limitations or restrictions.26 This means that art 6:162 BW is applicable and
victims would have to prove wrongfulness and imputability of the defendant.
Liability is unlimited. Airplane passengers can resort to the contractual regime
of art 7:1393 BW in case of death and personal injury (that is, if Dutch law
would apply to the case rather than international treaties covering air carrier
liability). Art 7:1393 BW provides for strict liability for the first tier of damage up to SDR 113,100. The excess damage can be recouped (without limitation) unless the air carrier can prove that the accident was caused entirely by a
third party or that the accident was neither caused by the carrier nor his
aides.27

24

Alternatively, the liable subject is the person or legal entity that uses the object in the
course of its business (art 6:181 BW).
25 Cf Van Dam, 2000, no 1003.
26 Du Perron and Van Boom, 2002, 240; Mauritz, 2003, 118. Note that the strict liability for
defective chattels (art 6:173 BW) does not apply to aeroplanes (art 6:173 (3) BW).
27 Art 8:1399 BW.
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iii) GMOs
14 There are no specific liability rules pertaining to GMOs. The common principles of fault based liability apply. It is unclear whether the strict liability for
dangerous substances (art 6:175 BW) applies to damage caused by GMOs.28
iv) Nuclear installations
15 The Dutch Nuclear Accidents Liability Act (Wet aansprakelijkheid kernongevallen) is based on the IAEA Conventions.29 From 1 January 2013 onwards,
the statutory cap for the operator’s liability is set at € 1.2 billion.
v) Medical products
16 There are no specific liability rules pertaining to medical products. The common rules on products liability apply without restriction or limitation.
vi) Environmental harm
17 There is no specific liability regime in private law pertaining to environmental
harm. The common liability regimes apply. The Environmental Liability Directive (2004/35/EC) has been implemented in the Wet Milieubeheer (Environmental Management Act) and does not constitute a private law liability regime. Rather, it lays down an administrative regime for recoupment of public
expenses.
II. Relationship with regulation
a) Please explain the relationship of tort liability with regulations.
18 We understand the concept of ‘regulation’ to refer to statutory rules laying
down standards of conduct sanctioned by means of administrative law or
criminal law. In the Dutch context, these standards are categorised as ‘public
law standards’. According to Dutch law, there are no fixed boundaries that
prevent such public law standards from trickling down to private law relationships.30
ii) Compliance with public law standards
19 The mere fact that a tortfeasor has complied with all relevant public law
standards does not pre-empt tort liability. According to settled case law, regu28

See further Moncada Castillo and Van Boom, 2008.
Ie the 1960 Paris Convention on Third Party Liability in the Field of Nuclear Energy, the
1963 Vienna Convention on Civil Liability for Nuclear Damage and the 2004 Paris Protocol amending both the 1960 and 1963 Conventions.
30 Kottenhagen and Kottenhagen-Edzes, 2007, 187 ff.
29
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latory compliance defences are rejected. For instance, banks have tried to
shirk duties of care vis-à-vis their clients by arguing that they complied with
all relevant public consumer law provisions. The shipping industry has tried to
evade liability for asbestos related disease by arguing that they complied with
all relevant occupational safety statutes during the exposure to asbestos dust.
None of these attempts were successful because private law duties of care
may and sometimes do surpass the standards set by public law.31 Note that
compliance with public standards may constitute a justification for causing
harm to third parties in exceptional circumstances, eg where compliance inevitably necessitated the harm (art 6:162 BW [force majeure and justification
exception]).
iii) Breaching public law standards
20 Statutory rules may act as rules with a protective purpose for the operation of
tort law (art 6:162 BW) if the legislative intent points in the direction of protecting the private interests of individuals. This is a matter of construction. If
the statutory provision at hand is deemed to protect ‘the public at large’ in a
broad and abstract sense, the court may find that individuals are not protected
in tort by the public law standard.32 Ultimately, this depends on the statute
concerned.33 Thus, non-compliance with public law standards (either directly,
or indirectly through non-compliance with permit conditions set on the basis
of legislation) may amount to a breach of a statutory duty for the operation of
art 6:162 BW. If the standard aims at protecting the interests of individuals
against the damage in fact suffered by these individuals (art 6:163), then one
may conclude that the infringer committed a wrongful act vis-à-vis the
harmed individual. If the act is imputable to the infringer, then a claim in tort
arises.
b) Are there specific regulations governing the risks of the Security Industry?
How and by which regulatory body are these rules enforced?
21 First, it is clear that specific industries dealing with hazardous substances (eg,
chemical industry, nuclear power industry), are subject to intense regulation
and regulatory oversight. The same applies to industries and services where
the risk of disaster is ubiquitous (eg, aviation, mineral extraction and mining).
Moreover, needless to say, the Netherlands has implemented EU legislation
on occupational safety, heavy machinery and foodstuffs, etc. To the extent
that the Security Industry is exposed to these EU rules, we merely point out
that such rules are usually implemented in administrative law regulations and
are enforced through administrative fining and orders. In exceptional cases,
criminal charges are brought for non-compliance with such standards. Apart
from the foregoing remarks, we can point to the statutory framework for pri31

See Van Boom and Lindenbergh, 2010, 191.
See HR 7 May 2004, NJ 2006, no 281.
33 Kottenhagen and Kottenhagen-Edzes, 2007.
32
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vate security companies in the Wet particuliere beveiligingsorganisaties en
recherchebureaus (Private Security and Investigation Companies Act 1997).
This act includes a framework for quality requirements, permits and screening
of employees. Generally speaking, a private security firm requires a permit
before it can enter the market for security services. The nature of the security
service decides the qualifications set by regulations. For instance, airport surveillance requires different capacities than football match stewardship. Such
differences translate into different quality requirements. Screening of employees is in the hands of a special department within the Ministry of Safety &
Justice.
III. Causation
a) What is the burden of proof in general (standard of proof) with respect to
the proof of causation?
22 The standard of proof with respect to causation is probably best described as a
test of whether the court finds the evidence convincing ‘on the balance of
probabilities’ (more likely than not). No special threshold is in place in terms
of percentages of certainty or similar special tests.
b) Does your jurisdiction provide for any instruments to lighten the burden of
proof for the claimant with respect to the proof of causation?
23 As explained earlier, the alleviation of the burden of proof concerning causation may be prompted by the ‘reversal rule’. Alternatively, the res ipsa loquitur concept is sometimes used.34 Moreover, in some personal injury cases, the
use of proportional liability is allowed as an alternative for ‘full proof’ of causation.35 In other cases, such as professional negligence of lawyers, the doctrine of ‘loss of a chance’ seems to be applied in order to estimate the loss sustained by the claimant.36 In cases of uncertain and alternative causation, the
doctrine of joint and several liability is used (art 6:99 BW).37 Note that none
of these instruments to meet the claimant halfway is exclusively designed or
used with regard to the Security Industry.
IV. Attribution of liability
a) How is liability attributed to multiple parties?
24 Where the concurrent acts of A and B jointly cause harm to V, both A and B
are jointly and severally liable for the loss (art 6:102 BW), irrespective of
34

HR 23 December 1993, NJ 1994, no 214.
See HR 31 March 2006, NJ 2011, no 250; HR 14 December 2012, Landelijk Jurisprudentienummer (National Case Law Number; LJN) BX8349.
36 See Van Boom and Giesen, 2007.
37 See Spier, 2000.
35
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whether the causes are each necessary or sufficient causes.38 Joint and several
liability also applies in case of alternative necessary or sufficient causes (art
6:99 BW).39 Note that art 6:102 BW applies across the board and may render
both tortfeasors liable under either fault based liability and/or strict liability,
contractual and/or delictual liability. Amongst the tortfeasors, art 6:102 BW
provides the general basis for apportionment and contribution. The apportionment between multiple tortfeasors is decided on the basis of the degree in
which ‘the occurrences that can be imputed to the parties have contributed to
the damage, provided that account is taken of the disparity in the seriousness
of the respective faults, or other circumstances of the case, to decide whether
equity demands that an alternative apportionment or full recovery takes place
or that the obligation to pay [viz contribution] lapses’ (art 6:101 BW). In essence, the apportionment is primarily a matter of imputation of one event to
multiple causes (the respective contribution to the causation), on the one hand,
and fairness, on the other.
b) Does your jurisdiction - in fault based or no-fault liability - provide for the
(legal) channelling of liability to one person?
25 Channelling of liability – meaning that liability of one is combined with the
absolute exclusion of liability of others – as such does not exist under the
common tort law regime. The concept of channelling is used, however, in
strict liability. For instance, the possessor of a chattel or immoveable is strictly liable for damage caused by the defect of the object. If, however, the chattel
or immoveable is used by a person other than the possessor in the exercise of
a business, strict liability is channelled to this other person.40 The possessor is
thus freed from strict liability. We feel, however, that this does not really
count as channelling since there is no full exclusion of liability. Fault based liability always remains possible. Likewise, strict liability of the professional
user of dangerous substances is not channelled – this means that others may
be liable on the basis of fault (art 6:162 BW) next to and concurrently with the
strictly liable user.41

38

Art 6:102 (1) BW reads: If two or more persons are each obliged to compensate the same
damage, they are jointly and severally liable. In order to determine their contribution as
amongst themselves on the basis of art 10, the damage is apportioned amongst them by
applying the standard set in art 101, unless another division is demanded by statute or juristic act.
39 Van Boom, 2004, 135 ff.
40 See art 6:181 BW. Note that restrictions apply in case of immoveables.
41 HR 29 April 2011, NJ 2011, no 406.
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V. Damages and available remedies
a) What types of compensable damage are available?
i) General comments
26 The Dutch Civil Code contains general rules pertaining to damages as part of
the general law of obligations (arts 6:95 – 6:110). These rules deal with statutory obligations to pay damages, ie all cases in which statutory law (notably
the Civil Code itself) states that an obligation to pay damages exists. Therefore, these general rules apply to obligations to pay damages arising from
breach of contract, tort and various forms of strict liability and other forms.
Various other provisions in the Civil Code and other legislation deal with specific types of damages. The fact that arts 6:95-110 contain general rules does
not preclude the possibility that in certain cases these rules will be applied differently according to the basis for liability and/or the types of damage involved. With one exception (the power of the court to reduce the amount of
damages; art 6:109), the parties to a contract may deviate from these rules.
Generally, the courts have a wide margin of discretion with respect to the
award of damages. Many statutory rules on damages are broad and vague and
leave much leeway to the court (eg, with respect to the calculation of damages
and the awards for non-pecuniary losses). Furthermore, the court is not bound
by the ordinary rules of evidence when establishing the types and amounts of
damages to be awarded (though, of course, courts will generally require some
proof). Damage does not have to be certain. Generally, it will suffice that the
court is satisfied that damage is plausible (more likely than not). Note that
art 6:98 BW lays down a relevant criterion for deciding whether certain heads
of damage can reasonably be ascribed to the event that gave rise to liability.
Art 6:98 BW states: ‘Compensation can only be claimed insofar as the damage is related to the event giving rise to liability in such a fashion that the
damage, also taking into account its nature and that of the liability, can be imputed to the debtor as a result of this event’.
27 Art 6:98 BW identifies only two of many factors that decide imputation: the
nature of the damage and the nature of the liability. Although ‘foreseeability’
of the damage is not mentioned in art 6:98 BW, it is certainly an important
factor as well. As far as the nature of the damage suffered is concerned, both
case law and doctrinal writing are inclined to stretch the limits of causal connection very far whenever bodily harm is involved, somewhat less far when
damage to property is involved, and the least far in the case of loss related to
neither of the former two categories (ie pure economic loss).
ii) Pecuniary losses
28 The aim of the law of damages is full compensation of the damage suffered,
both in respect of pecuniary loss and non-pecuniary loss. This implies that the
actual damage must be compensated, no more and no less. For instance, in
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personal injury cases this implies that effectively all pecuniary loss is to be
compensated, including the cost of medical treatment, reasonable cost of supplemental care, increased expenses due to the physical impairment, actual loss
of income, loss of future increase of income (eg, if the injuries impair possible
career prospects), and other (future) damage. As far as future damage is concerned, the courts are allowed to award damages either as a lump sum or as a
periodic allowance (art 6:105 BW). In personal injury legal practice, both injurer and injured party generally prefer the payment of a lump sum (partly for
purposes of avoiding income tax). The payment for future damage by means
of a lump sum is calculated on the basis of reasonable projections of how the
future would have evolved if the injury had not occurred.42 Art 6:96 BW expressly states that pecuniary loss also includes reasonable costs incurred in
order to prevent or limit damage which may reasonably be expected to result
from an occurrence for which another person is liable, to establish liability
and the amount of damage, or to receive voluntary payment by the liable party.43 However, legal fees and judicial costs incurred in the course of civil proceedings are not compensated in full in every respect because a specific statutory regime with fixed amounts applies. According to Dutch law, the obligation to pay damages is of a compensatory nature. Punitive, exemplary, or
nominal damages do not exist as a separate type of damages. However, factors
such as the degree of blameworthiness on the part of the liable party may be
taken into account to a certain extent within the framework of art 6:98 (causation) or 6:109 (mitigation) and thus affect the amount of damages due. As a
general rule, art 6:97 BW states that damages should be calculated in accordance with the nature of the damage. The courts therefore enjoy some freedom
in choosing the method of assessing/calculating the damage which is the most
appropriate in the case at hand. However, certain differences exist according
to the type of damage. Generally, the calculation of damage takes place on the
basis of objective factors. If an accurate calculation of the damage is not possible, the court must estimate the damage. Art 6:97 gives the court the freedom to determine whether the damages must be calculated in a concrete or an
abstract manner. In principle, damages are calculated in a concrete way. Abstract calculation is the rule in case of breach of contract with respect to goods
with a market value (arts 7:36-38) and of damage to property, in which case
the damage will be equal to loss of value of the property (which, in turn, will
in principle equal the normal costs of repair).
iii) Non-pecuniary losses
29 Art 6:106 BW is the core provision on non-patrimonial damages. It allows
awards of non-patrimonial damages in a limited number of cases:
•
42

if the liable party had the intention to inflict immaterial harm;

The Civil Code calls this the afweging van goede en kwade kansen (weighing of good
and bad chances); art 6:105 BW. See HR 15 May 1998, NJ 1998, no 624; HR 14 January
2000, NJ 2000, no 437.
43 Note that both the incurring and the amounts of these costs must be reasonable.
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•
•
•

in case of physical personal injury (pain and suffering, loss of
limbs, scars etc);
in case of damage to the reputation of a person (eer en goede
naam);
in case of harm to the person in any other way (aantasting van de
persoon op andere wijze); the main categories deal with nonphysical personal injury (psychiatric illness excluding mere grief,
distress or anxiety not resulting in non-physical personal injury)
and rights of the person (such as invasion of privacy, freedom of
movement, infringement of copyrights). The courts are quite restrictive in recognising ‘harm to the person in any other way’.

30 In case of personal injury, non-pecuniary loss is assessed in accordance with
the principle of fairness. Relevant factors include, inter alia: the nature, seriousness, and permanency of the injuries; the extent and duration of necessary
medical treatment; the extent to which the claimant will be able to come to
terms with what happened; and the nature of the liability and the degree of
fault on the part of the liable party.44 When determining the amount in damages, the court will generally look at awards in similar cases by other Dutch
courts and it may also take into account awards by foreign courts.45 Although
the courts have a wide margin of discretion in assessing the amount in damages for non-pecuniary loss, in practice a certain standardisation takes place with
respect to personal injury cases on the basis of the systematic overview of
case law published in the legal periodical Verkeersrecht. The Dutch courts are
not renowned for their generosity when it comes to the amounts in compensation for non-pecuniary loss.
iv) Environmental damage
31 Damage to the environment involves specific expenses, such as costs of clean
up, costs of prevention of (further) damage to the environment, costs of
(maintenance of) installations isolating a source of pollution and costs of
monitoring a source of pollution. Such expenses are recoverable as pecuniary
losses to the extent that they fall within the remit of art 6:96 BW.46 Note that
environmental damage does pose issues of standing in court: the claimant
must have a legal interest in the clean-up (eg, the owner of the polluted property, associations/foundations with vested interests in environmental matters).

44

See Lindenbergh, 1998; Lindenbergh, 2008.
See HR 8 July 1992, NJ 1992, no 714.
46 This is confirmed by art 6:184 BW which expressly states that these costs are to be considered as patrimonial damages in case of, inter alia, liability to the environment by dangerous substances, landfills or oil and gas wells.
45
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b) Are there particular heads of damage that can be excluded by contractual
agreement or by any other means?
32 In principle, the law of damages (art 6:95 BW ff) is of a non-mandatory nature. Rights to compensation can be excluded or modified by contract prior to
the accident. In particular cases, the Civil Code stipulates that the law of damages cannot be contracted away from by contract. For instance, liability for
medical malpractice is non-excludable and therefore any contract limiting or
excluding rights to damages in this respect is voidable.47 Apart from these explicit statutory prohibitions, it seems that excluding particular heads of damage is allowed. However, the common rules on testing reasonableness of contracts are applicable. For instance, this means that partial or full exclusion of
liability in general contract terms with consumers is presumed unfair.48 In
contracts between professional parties and business entities, exclusion or contractual limitation of liability is allowed in principle. However, such exclusions can be tested for fairness in light of the specific circumstances of the
case (including such factors as the relative bargaining powers, the degree of
blame, the extent and nature of the losses incurred).49
c) Does your jurisdiction - in fault based or no-fault liability - provide for instruments which mitigate the liability of tortfeasors?
i) Reduction of damages (art 6:109 BW)
33 After ascertaining the liability of the injurer and the extent of his obligation to
pay damages, the Dutch Civil Code allows for reduction of the amount due by
the tortfeasor to the injured party. Art 6: 109 BW reads:
1. The judge may reduce the obligation to repair damage if awarding
full reparation would lead to clearly unacceptable results in the given
circumstances, including the nature of the liability, the legal relationship between the parties, and their respective financial capacities.
2. The reduction may not exceed the amount for which the debtor has
covered his liability by insurance or was obliged to maintain such a
cover.
3. Any stipulation derogating from paragraph 1 is null and void.
34 So far, this instrument has not been widely used to mitigate the far-reaching
financial consequences of liability; the discretionary authority to reduce the
amount due should only be used if the consequences of full liability would,
from a socio-economic point of view, be clearly unacceptable. It is assumed
47

Art 7: 463 BW.
This is a rebuttable presumption. See art 6:233 ff BW.
49 Art 6:248 BW and art 6:233 BW.
48
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that the decision to reduce the amount due is based not only on the concrete
financial consequences of full liability, but also on the degree of blameworthiness, the nature of the liability (fault based or strict liability?), and the possibility of a cascade of claims.50
ii) Limitation of liability (art 6:110 BW)
35 According to Dutch law, the executive has been empowered to limit liability
ex ante. Limits may be set by statutory instrument as referred to in art 6:110
BW:
So as to avoid potential liability for damage exceeding the amount
reasonably covered by insurance, a statutory instrument can set the
amounts which liability cannot go beyond. Variable amounts may be
set in accordance with the nature of the event, the nature of the damage and the legal grounds of liability.
36 Although specific pressure groups – notably accountants and notaries-public –
have long pleaded with the Ministry of Justice for the introduction of capped
liability on the basis of art 6:110 BW, so far no limitations have been introduced.
iii) Higher thresholds for liability
37 For the benefit of particular providers of services and certain public authorities, the legislature has raised the barriers of liability out of fear of overdeterrence, interference with public services, and uninsurability. These include:
•

•
•

50

The Bank of The Netherlands (DNB) and the Financial Markets
Authority (AFM) can only be held liable for negligent supervision
of the financial markets if their conduct was intentional or wilfully
reckless.51
Marine pilots can only be held liable for intentional or grossly negligent execution of their statutory tasks.52
Air traffic controllers can only be held liable for intentional or
grossly negligent execution of their statutory tasks.53

See Hartkamp and Sieburgh, 2013, no 176 ff.
Art 1.25d Wet financieel toezicht (Financial Supervision Act).
52 Art 3 Loodsenwet (Harbour Pilots Act).
53 Art 7.3 Wet luchtvaart (Act on Air Traffic).
51
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VI. Applicability in time
Does your jurisdiction allow the introduction of a new liability regime that also covers risks that were created in the past?
38 In criminal law, this is clearly not possible. Art 1 Wetboek van Strafrecht
(Penal Code) prohibits retroactive criminalisation, as does art 7 ECHR. As far
as civil law is concerned, there is no directly applicable statutory or constitutional provision prohibiting the introduction in civil law of liability regimes
with retroactive effect. That said, the more or less derelict art 4 Wet algemene
bepalingen54 (General Provisions (Legislation) Act) does state: ‘The law only
binds for the future and does not have retroactive effect’. On the whole, theoretically speaking the legislature could possibly decide to introduce liability
rules with retroactive effect but in practice this would raise serious concern
and resistance. As a rule, Dutch liability rules based on fault work from the
principle that behaviour cannot be reproached if after the event the standard of
conduct is set at a stricter level than was applicable at the time of the act.55 A
recent example of the principle against retroactive effect includes the introduction of a new time-limitation regime for personal injury claims.56 Although
this introduction was prompted by acute prescription issues concerning asbestos-related claims originating from the 1950s and 1960s, the scope of the new
regime is explicitly confined to ‘new cases’ (ie torts committed after the date
of entry into force of the new regime).57 What does seem acceptable is the introduction ex nunc of strict liability for risks that were created in the past but
have not yet materialised. For instance, one could imagine the introduction of
a strict liability regime for objects that were created or put into circulation before the date of enactment of the new regime.

54

Wet van 15 mei 1829, houdende algemeene bepalingen der wetgeving van het Koningrijk
(Act of 15 May 1829, containing general provisions for legislation of the Kingdom).
55 Note that there is a grey area where a piece of legislation can be considered as the later
specification of already existing case law or general notions of wrongfulness. See Faure,
2003, 107 ff. Such legislation may effectively have retroactive effect but the official
reading by the legislature may be that this legislation is ‘merely’ codifying what already
followed from general tort law principles.
56 Art 3:310 BW.
57 Art 119b Overgangswet Nieuw Burgerlijk Wetboek (Transitional Law New Civil Code).

137

Van Boom / Lindenbergh

VII. Alternative compensation mechanisms
a) Are there alternative compensation schemes available for particular sectors?
b) How do these operate (size, scope, recovery, usage)?
c) What harm is covered by any applicable scheme?
d) Is there a cap on the amount recoverable under any applicable scheme?
39 Generally speaking, there is no compulsory liability insurance in the Netherlands. However, most consumers and businesses have some form of voluntary
standard personal or professional liability insurance coverage. Most standard
form insurance policies offer coverage between € 1 million and € 5 million
per occurrence. In case of mass torts and disastrous accidents, the coverage is
clearly inadequate, as is shown by recent examples such as the Moerdijk blaze
(Chemie-Pack 2011) involving hazardous substances.
40 Examples of compulsory liability insurance include the following:
•

•
•

58

Owners/keepers of motor vehicles are under a duty to take out liability insurance. The compulsory motor vehicle insurance scheme
obliges vehicle owners to contract for an insurance coverage with
a minimum of € 5.6 million per occurrence for death and personal
injury (€ 1.12 million for property damage).58 The insurance covers death, personal injury, property damage and consequential
losses. Covered events include tortious acts committed with the
vehicle and damage caused by defects of the vehicle. For certain
vehicles, the strict liability for dangerous substances is also covered.59 Minimum insurance coverage for passenger busses and certain vehicles carrying dangerous substances is set at € 10 million.
Owners of registered firearms who have a hunting permit are
obliged to have liability insurance coverage (minimum
€ 907,560.43 per accident).60
International treaties containing provisions on compulsory insurance for oil tankers, nuclear energy powered vessels, nuclear reactor installations and aeroplanes have been implemented in specific
legislation. Moreover, permits granted for ‘exotic’ activities such

See Besluit bedragen aansprakelijkheidsverzekering motorrijtuigen.
Art 3a Wet Aansprakelijkheidsverzekering Motorrijtuigen (Motor Vehicle Liability
Insurance Act).
60 Art 16 Jachtbesluit (Hunting Act Regulations). Strangely enough, the compulsory insurance does not apply to firearm owners generally.
59
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as outer space activities (satellites)61 usually oblige the permit
holder to take out some form of liability insurance.
41 In the area of environmental hazards, the following provisions are worth mentioning:62
•

•
•

•
•

•
•

•
•

61

Art 16 Wet Bodembescherming (Soil Protection Act): the relevant
public authority may demand a form of financial security from a
person who engages in an activity which creates an inherent risk of
serious pollution or harm to the soil, subject to rules set forth in
delegated legislation (statutory instruments).
Art 39f Wet Bodembescherming (Soil Protection Act): a comparable financial security may be demanded in case of soil clean-up
operations.
Art 55b Wet Bodembescherming (Soil Protection Act): when the
owner of polluted soil has been ordered to clean up the contamination and wishes to transfer ownership of the property, he can be
ordered to provide financial security to the authorities.63
Art 15 Meststoffenwet (Fertilizers Act): trading in (animal) fertilizers may be subject to an obligation to provide financial security
Art 8.40 Wet Milieubeheer (Environmental Management Act) provides the basis for compulsory insurance of operators of businesses
subject to a permit under the Environmental Management Act regime. Until 2009, such a compulsory insurance existed. In 2009,
however, the government decided that the administrative burden
for businesses associated with this regulation was no longer justified. Therefore, the compulsory insurance requirement was abolished.64
Art 15.46 Wet Milieubeheer (Environmental Management Act)
provides the basis for compulsory security to be provided by operators of refuse landfills.
Art 4.1 Wet algemene bepalingen omgevingsrecht (Environment
Law General Provisions Act) provides the basis for compulsory financial security for damage caused to public authorities and third
parties.
Art 31d Mijnbouwwet (Mining Act) provides the basis for financial
security provided by the permit holder for a CO2 underground
storage facility.
Art 46 Mijnbouwwet (Mining Act) provides the basis for financial
security provided by the permit holder in respect of a mining activity, which may cover damage caused to third parties by soil tremor
and subsidence.

Outer Space Activities Act 2007.
See Faure and Peeters, 2010, 136.
63 See further art 38 Besluit financiële bepalingen bodemsanering (Financial Provisions Soil
Clean-Up Regulations).
64 Besluit (Royal Decree) 29 September 2009, Staatsblad (State Bulletin) 2009, no 406.
62

139

Van Boom / Lindenbergh

e) What sorts of damages are covered by the social security mechanisms and
what is the level of compensation?
42 Dutch social security law is aimed first and foremost at protecting the financial interests of insured citizens against personal injury, sickness, disability,
and unemployment.65 In effect, tort law is based on basic notions of retribution or corrective justice, whereas social security law is based on distributive
justice. What both systems seem to have in common is the effect of compensating the injured party. However, the levels of compensation differ considerably. In tort law, the doctrine of full compensation is paramount, whereas, in
most social security schemes, the level of compensation is quite low. Moreover, as a rule, social security schemes only cover certain heads of pecuniary
loss, notably the loss of income and - as far as compulsory health insurance is
concerned - the cost of medical care. There is no social security scheme that
offers compensation for non-pecuniary loss. Social security law serves as a
source of compensation with relatively low thresholds. Most schemes operate
fast and (relatively) efficiently, without the intervention of expensive lawyers,
they provide adequate compensation, and are less burdensome for the injured
party to call upon. Roughly described, Dutch social security schemes offer
protection against medical expenses,66 and against loss of income through
sickness or disability, whatever the cause of the injuries might be. Therefore,
injuries caused by tortfeasors are covered under the same conditions. On the
other hand, social security law does not replace Dutch tort law. So, for example, employers can be held liable for industrial accidents and occupational
hazards as far as damages are concerned that are not covered by a social security scheme. However, social security benefits received by the injured person
are deducted from a claim in tort.
f) Does civil procedure law provide for special rules on case management?
i) General comments
43 As a rule, the individual whose interest has been violated is the holder of the
claim, and he has the exclusive right to pursue the claim in court. Voluntary
pooling of individual claims is allowed, either by assignment of the claim or
by giving mandate (power of attorney, litigation procuration, debt collecting
mandate) to a representative to initiate a civil procedure on behalf of the interested parties. This voluntary joinder of actions may take the form of a joint
summons. Note that involuntary joinder is rarely applied and its scope is rather unclear. Procedures for indemnity in ancillary procedures do not constitute joinder but rather the simultaneous sequencing of connected but separate
proceedings. Another way of voluntarily joining cases is by assigning indi65
66

See Du Perron and Van Boom, 2003, 149 ff.
Health insurance in the Netherlands is a mixture of compulsory private insurance contract
and social security regime covering certain medical services and facilities: Algemene wet
bijzondere ziektekosten (General Exceptional Medical Expenses Act).
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vidual claims. Assignment of claims for compensation is broadly accepted
under Dutch law. Unlike some other legal systems, such claims can be readily
assigned to a foundation or association, or even to a natural person.67
ii) Representative action by associations/foundations
44 Art 3:305a-c BW lays down a flexible regime for representative action in
civil cases. This regime authorises representative organisations to initiate a
collective representative action in the civil courts.68 There are no special procedural requirements that such organisations need to meet other than the general requirement that they should aim at representing a specified group of persons or specific and commonly shared interests pursuant to their articles of incorporation. In the representative action procedure, the foundation or association may:
•

•
•
•

seek a declaratory judgment to the benefit of interested parties that
are alleging the defendant has acted wrongfully against these parties, and is thus legally obliged to do something or to abstain from
doing something towards them;
seek injunctive relief in the form of either a positive mandatory injunction or a prohibitory injunction;
seek performance of a contractual duty of the defendant owed to
various interested parties;
seek the termination or rescission of a contract between the defendant and various interested parties.69

iii) Collective Settlement of Mass Damage Act 2005
45 The Dutch Collective Settlement of Mass Damage Act (Wet Collectieve
Afwikkeling Massaschade [WCAM]) of 200570 offers the possibility of court
certification of a settlement reached between an alleged tortfeasor and a foundation or association acting in the interest of a multiplicity of injured individuals. The WCAM 2005 is a composite of a voluntary settlement contract
sealed with a ‘judicial trust mark’ attached to the contract. Thus, the foundation of the WCAM is a contract between the alleged tortfeasor and an organisation representing the interests of the injured individuals.71 Roughly
sketched, this is how the WCAM 2005 works:72
67

Note, however, that assignment to an attorney/solicitor with the goal of filing the claim is
not allowed; see art 3:43 BW. This prohibition is founded on the fundamental idea that
an attorney should have no financial interest in a case other than his fees. At this moment, conditional fee arrangements are not yet allowed under Dutch law.
68 See art 3:305a - c BW.
69 Frenk, 1994, 355.
70 cf art 7: 907 – 910 BW and for some specific procedural law aspects Title 14 of Book 3
Code of Civil Procedure (CCP).
71 Apart from these two parties, in practice there is a third party to the contract: the administrator. This is usually a foundation that was incorporated especially for the purpose of
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•

•

•
•
•

First, an amicable settlement agreement concerning payment of
compensation is concluded between the allegedly liable party or
parties on the one hand, and a foundation or association acting in
the aligned common interest of individuals involved (and injured)
on the other;
The parties to the agreement then jointly petition the Amsterdam
Court of Appeals to declare the settlement binding on all persons
to whom damage was caused;73 these interested persons are not
summoned in this procedure but are notified by post or by newspaper announcement;74
The Amsterdam Court hears the arguments of all interested parties;
The Court considers several points concerning the substantive and
procedural fairness and efficiency of the settlement (eg, amount of
compensation, adequate representation of interested parties);
If the Court rules in favour of the settlement, it declares the settlement binding upon all persons to whom damage was caused and
who are accommodated by the settlement, leaving non-willing parties with the opportunity to opt out within a certain period, after
which the opt-out option lapses. Generally speaking, the procedure
will end with one of two possible outcomes: the requested declaration is either denied or granted.

VIII. Suggested reforms in national literature
46 To our knowledge, no such developments exist in the Netherlands.
IX. Successes and failures of the national approach
47 We feel that, at least according to Dutch law, the Security Industry does not
seem to have a special status. In fact, ‘the’ Security Industry does not seem to
exist since different branches of providers, services and products are covered
by the term. That said, we feel that the Security Industry does not seem to
pose branch-specific problems that merit special treatment outside the common framework of tortious liability. We do not see any innovative concepts or
flaws, which is unsurprising in light of the fact that the Security Industry does
not seem to have a special status and does not call for special treatment.

distributing the settlement sum or fund, and that will execute the settlement and act as
trustee of the settlement fund. It is the ‘legal entity’ referred to in art 7:907 (3) (h) BW,
and it therefore needs to be party to the settlement for the Amsterdam Court to declare
the settlement binding upon the injured individuals.
72 See Arons and Van Boom, 2010, 857 ff; Weber and Van Boom, 2011, 69.
73 See art 1013 (3) CCP for the exclusive competence of the Amsterdam Court in WCAM
cases.
74 In normal petition procedures, the interested parties are given notice by registered letter
(art 272 CCP). However, this was considered too burdensome a requirement in WCAM
petitions.
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B. Cases
Case 1
Defective emergency stop button
1. Company X operates a steel plant. One year ago it bought a heavy stamping machine from Company A. While operating the machine, the worker sees
that C, who is part of a group of visitors on a plant tour, is getting too close to
the machine. B pushes the pilot trigger to stop the machine. The pilot trigger
was built into the machine by A in order to allow the sudden stop of the machine by cutting the electricity supply. Due to a manufacturing defect, the button fails to function and C gets injured.
a) Is A liable for C’s injury? Please describe all heads of liability that are applicable.
48 A is liable:
•

•

under the EU Product Liability Directive’s terms, in his capacity as
manufacturer of the defective product (the machine and the safety
emergency stop button) for the personal injury of C (presuming A
manufactured the machine). These EU provisions were transposed
into Dutch law (art 6:185 BW);
under the common fault based liability conditions, if C can prove
wrongfulness and imputability. Here, C would need to substantiate
his claim by asserting that the defective nature was caused by
some form of negligence of A.

b) Is A liable to C if C has, by his own fault, contributed to the damage?
49 If C was contributorily negligent, A would still be liable but a proportionate
reduction of damages in view of the contributory fault would be in order. See
art 6:101 BW and the outline of that provision rendered above.
c) Would it make any difference if C had suffered property damage instead of
personal injury?
50 No, this would not make any difference.
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d) Because of the incident, company X cannot operate the stamping machine
for 14 days. Accordingly company X cannot fulfil the contract with Y in time.
X has to pay Y € 200,000 for breach of contract. Is A liable to X for the loss?
e) Due to X’s failure to fulfil the contract Y has to renounce a profitable contract and suffers € 50,000 loss of profits. Is A liable to Y for this loss?
51 This depends on the relationship between A and X. Assuming their relationship is a contract of sales, and assuming that the defectiveness of the button
amounts to non-conformity of the item sold under the contract (art 7:17 BW),
A would in principle be liable for consequential losses stemming from nonperformance of the contract. Whether the damage can reasonably be considered the consequence of the non-performance for the operation of art 6:98 BW
(see above V, question a) depends on the circumstances of the particular case.
For instance, it may be relevant to know whether A was in fact negligent in
performing the contract or whether the defect could not easily have been discovered by A.
f) Would it make any difference whether the emergency stop button complies
with the EN-standard issued by the European Committee for Standardization
or not?
52 Non-compliance with ‘soft law’ standards may be relevant and indicative for
assessing non-conformity of the machine with the reasonable expectations of
the buyer under the contract. If the EN-standard is ‘hard law’ in the sense that
the machine should comply with the standard in order to comply with administrative regulations, then non-compliance will probably result in nonconformity without further requirements.
g) What is A’s liability like if the emergency stop button does not comply with
a national standard provided by a legal provision (law or regulation)?
53 Buyer X may expect – in principle – that the object sold complies with all
relevant legal requirements. Whenever it does not, the seller is liable in contract for non-performance.
Case 2
Defective safety programmable logic controller
2. The computer firm A developed a special computer programme for company B which runs a chemical plant. The computer programme should ensure
that in case of an emergency, the production process is ramped down in a
controlled manner. On Monday 7 June, a heavy earthquake shakes the region
where the plant is situated. Due to a programming defect, the production process is shut down immediately and as a consequence dangerous chemicals escape from the plant into the surroundings.
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3. The local fire brigade C takes emergency measures to remove the chemicals from the water and to stop the chemicals from leaking into the nearby
river. The costs of these relief measures for C amount to € 30,000. For fear of
pollution of the groundwater, the local water supplier D employs tank wagons
for the water supply of the local community for four weeks after the incident
at the cost of € 70,000. On the adjoining land the chemicals leak into the
groundwater. Neighbour E who uses the well on his land for the supply of
drinking water suffers health damage. The removal of the chemicals from the
well costs neighbour E € 50,000.
h) Are A or B, or both of them, liable for these costs? If B is liable, can B take
recourse against A?
54 The case does not mention any negligent acts or omissions on the part of A or
B. Note that if it was proved that A or B was in fact negligent, then the scope
of their liability would be widened considerably. If there is no wrongful behaviour involved, the question is whether there is strict liability involved.
ii) Liability of A and/or B vis-à-vis C (fire brigade clean-up and mitigation of
further damage)
55 B is the professional operator of a dangerous substance (art 6:175 BW; see
above I, question 3). Although this is strictly speaking not property damage or
consequential loss, the expenses for alternative supply of water do seem to fall
within the scope of the strict liability for risks materializing from such dangerous substances. Art 6:184 BW includes reasonable cost of avoidance or
mitigation of death, personal injury, property damage and consequential losses as compensable harm under art 6:175 BW – irrespective of who took the
measures. Strict liability for dangerous substances is subject to defences listed
in art 6:178 BW (see above I, question 3). If the damage was the result of a
natural event of an exceptional, unavoidable and irresistible nature, then the
liability lapses. The case states, however, that it was not the quake but the defect that caused the damage. Thus, we assume the mechanism was supposed
to have worked even under the stress of extreme forces of nature. Hence, subject to the limitations set by art 6:98 BW (see above V, question a), B is strictly liable vis-à-vis C. Note, however, that there is an important obstruction
which may bar any claim for compensation. If the fire brigade was the public
fire department, then public law considerations may bar any claim in tort.75
56 A is the software manufacturer. It is unclear whether the CJEU would decide
that tailor-made software is a product under the terms of the European Product
Liability Directive. If it did decide so, this would open up the possibility for
consumers to claim private property losses and personal injury. The case,
however, mostly refers to professional damage and therefore we will leave the
Product Liability Directive out of the discussion. That said, there is little
75

See HR 11 December 1992, NJ 1994, no 639.
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foundation available for holding A liable unless it is proved by the claimant
that A was negligent and that he could have foreseen that damage would occur. Then a claim on the basis of art 6:162 BW may succeed. However, it is
important to stress that in the absence of strict liability, the mere fact that the
software was defective does not constitute an imputable wrongful act on the
part of A. One would need to substantiate what A did wrong rather than assert
that the software was defective. The relationship between A and B is probably
governed by their IT-contract. Since the software seems to be tailor-made, it is
unlikely that this will be categorized as a sales contract.76 Hence, the rules on
services contracts (opdracht) will apply. If the contract does not stipulate anything in particular with reference to the distribution of (liability) risks between
A and B, the apportionment of liability between them is decided by the standard laid down in art 6:102 BW (see above IV, question a). All relevant circumstances would have to be weighed, such as whether A was negligent. If
so, it seems likely that A will be ordered to bear the brunt of the damage.
iii) Liability of A and/or B vis-à-vis D (alternative supply of water)
57 B is the professional operator of a dangerous substance (art 6:175 BW; see
above I question 3). Although strictly speaking this case does not involve
property damage or consequential loss, the expenses for alternative supply of
water do seem to fall within the scope of the strict liability for risks materializing from such dangerous substances. Art 6:184 BW includes reasonable cost
of avoidance or mitigation of death, personal injury, property damage and
consequential losses as compensable harm under art 6:175 BW. Subject to the
limitations set out by art 6:98 BW (see above V, question a), B is strictly liable vis-à-vis D. As far as A is concerned as well as the relationship between A
and B, we refer to the answer above.
iv) Liability of A and/or B vis-à-vis E (health damage by consuming contaminated water; clean-up costs)
58 B is the professional operator of a dangerous substance (art 6:175 BW; see
above I, question 3). Health damage and prevention of such damage fall within the scope of the strict liability for risks materializing from such dangerous
substances (see also art 6:184 BW). Subject to the limitations set out by
art 6:98 BW (see above V, question a), B is strictly liable vis-à-vis E. As far
as A is concerned as well as the relationship between A and B, we refer to the
answer above.

76

According to Dutch law, the sale of standard software is considered to be a sales contract
even though software is not a tangible object.
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i) The computer programme was especially designed for the prevention of
pollution damage in case of natural disasters. The earthquake of 7 June, however, was of an exceptional strength. Is A liable for the damage described in
the case?
59 The aim for which the programme was designed may be relevant in assessing
negligence on the part of A. If, however, the programme was not defective but
merely not capable of withstanding the extreme circumstances, no imputable
wrongfulness will be established. If the programme was defective, the defect
was caused by negligence of A and damage could have been prevented if A
had been more cautious in designing the programme, then a claim on the basis
of art 6:162 BW may succeed within the confines of art 6:98 BW.
j) The flaw of the programme was caused by the carelessness of the programmer F who is employed by A. Are A or F, or both of them, liable for the
harm as described in the case? If A or F are liable, can they take recourse
against the other party?
60 It seems most likely that A and F would be jointly and severally liable, although usually the focus would be on A. F is liable for his own negligent act
(art 6:162 BW) and A is vicariously liable (art 6:170 BW). Between A and F,
the damage is apportioned in such a way that the employer bears the full burden of liability unless employee F acted intentionally or with gross and wilful
negligence (art 6:170 (3) BW). See further above I, question 1 (a).
k) Due to the incident, the nearby factory G is not able to fulfil its contracts
and suffers a loss of € 40,000. Are A, B or F liable for this loss?
61 The answer to this question depends heavily on the circumstances of the case,
including the extent of the fault of the parties involved. The restrictions of
art 6:98 BW (see above V, question a) apply. That said, at first glance it seems
unlikely that B is liable under the strict liability of art 6:175 BW since the
damage suffered by G would not be categorized as death, personal injury,
property damage or consequential loss. Whether F is liable depends on the nature of the tort committed and other circumstances. Note that the first question
is whether F committed a tort vis-à-vis G. This depends, inter alia, on
art 6:163 BW. The test is whether F should have acted otherwise than he did
in view of the interests of G – where these interests foreseeable for F, were
they not too remotely removed from the first tier of injured parties? Then,
there is the limitation set out by art 6:98 BW which needs to be overcome.
Thus, we cannot answer with certainty whether F is liable. If he is, then A is
vicariously liable (art 6:170 BW).
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l) Assume that the cause of the incident is not an earthquake but instead a terrorist attack. The damage amounts to € 2.5 billion. Would there be a difference if the cause of the incident was an act of organised crime?
62 Terrorist attacks would be considered intentional wrongdoing. If A was under
a contractual duty to design software that was supposed to resist such attacks,
then there may be wrongful negligence of A involved. The strict liability for
dangerous substances does not apply if the damage was intentionally caused
by a third party (art 6:178 BW). This exonerates B from liability. Whether organised crime counts as intentional wrongdoing, depends on the motives for
causing the damage.
Case 3
Security services, public service (infrastructure) undertaking
4. Company A is in charge of the operation of the security of the waterworks
of city B. It provides manned guards to prevent unauthorised access to the
plant and also operates the alarm systems of the plant. On 2 October terrorist
C enters the plant and contaminates the water with radioactive material
which is extremely poisonous (Polonium-210). Company A could have prevented terrorist C from entering the premises but failed to do so due to negligence. The consequences of the terrorist attack are disastrous (100 people are
killed, 4,500 suffer from radiation sickness, the drinking water and the water
supply system is contaminated). The total damage amounts to € 25 billion.
m) Is city B liable to the injured inhabitants (damage to person and property
damage)? Can city B take recourse against A?
63 Assuming that the legal relationship between the City and the inhabitants is of
a civil law nature and that this is a contract, there would probably not be liability if the City could prove that the non-performance of the contract was
caused by an external cause against which the City could not defend itself
(force majeure; art 6:75 BW). However, perhaps one could argue that the security firm was the aide (auxiliary) of the City in the execution of contractual
obligations vis-à-vis the inhabitants. If that reasoning is followed, the negligence of the aide would be ascribed to the City as debtor’s fault in the execution of its contractual obligations (art 6:76 BW). The result would then be that
the City would be liable for the damage caused by non-performance.77 As far
as recourse between A and B is concerned, if A was at fault where B was not,
it seems plausible that B can take recourse within the confines of art 6:102
77

As far as delictual liability is concerned, it seems unlikely that the City could be held liable under art 6:171 BW (liability for torts committed by independent contractors), given
the restriction that the independent contractor must be considered to be part of the business operations of the client (here: the City). Moreover, it is debatable whether a City
can be considered a professional business for the operation of art 6:171 BW.
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BW. Note, however, that the contract between A and B may explicitly or implicitly carry a different distribution of risks with it.
n) Is A directly liable to the house owner D who suffers property damage
(€ 35,000) and severe health damage because of the contamination of the water?
64 If A committed a wrongful act in the sense of art 6:162 BW and the interests
of D fall within the protected interests covered by the standard with which A
should have reckoned (art 6:163), then A is liable insofar as the damage suffered by D falls within the confines of art 6:98 BW. This may depend on the
nature of the property damage. The health damage as such seems to fall within
the scope of the infringed standard of conduct.
o) Is A liable to state E who provides for disaster relief measures which
amount to € 18 billion.
65 This is a debatable issue. If one assumes that the standard of conduct with
which A was obliged to comply aims to protect not only individual citizens
from suffering death and personal injury but also to protect the state against
damage of the kind it suffered, then clearly the answer is affirmative. The core
question is whether A had to take the interests of the state into account when
it acted negligently. Dutch case law does not take a clear stance on this issue.
Moreover, the restrictive test of art 6:98 BW would have to be applied: can
the damage incurred by the state be reasonably considered to be the effect of
A’s negligence? Obviously, the issue with public authorities claiming on the
basis of private law constructs is that there may be public law avenues for recoupment of such cost (see the list of special recoupment and security regulations, above VII, question d). In the absence of such avenues, the courts may
infer that the legislature did not find recoupment of such public expenditure
politically appropriate.78 Note that art 6:109 BW allows the court to attenuate
any claim for compensation if the extent of the damages would be excessively
burdensome on A. See above V, question c.
Case 4
Security consultant, border control
5. Company A is the security consultant of state B for border control security. A provided a comprehensive security concept for state B. It can be established that terrorist C of case 3 slipped through the border crossing point X of
state B on 1 October. This was only possible because A’s security arrangements are seriously flawed.

78

Spier and others, 2012, 190 ff.
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p) Is state B liable to the house owner D of case 3?
66 If state B itself committed a wrongful act in the sense of art 6:162 BW and the
interests of D fall within the protected interests covered by the standard with
which A should have reckoned (art 6:163), then A is liable insofar as the
damage suffered by D falls within the confines of art 6:98 BW. This may depend on the nature of the property damage. The health damage as such seems
to fall within the scope of the infringed standard of conduct. As far as vicarious liability is concerned, it seems unlikely that the state would be liable for
the tort committed by an independent contractor. States do not seem to fall
within the remit of art 6:171 BW (see above I, question 1 a). If, however, the
employees of A were to be considered employees of the state B, then
art 6:170 BW would apply. This certainly is a possibility since vicarious liability under art 6:170 BW is not restricted to employment contracts in the narrow sense. Thus, if A’s employees are on secondment with B, B can be considered the ‘employer’ for the purposes of art 6:170 BW. This would mean
that flaws in the security arrangements caused by negligence on the part of
A’s employees, would lead to joint and several liability of both A and B.
q) Can state B take recourse against company A?
67 Recourse is possible, either on the basis of contract or on the basis of joint and
several liability (art 6:102 BW).
r) What would the liability of state B be like if company A was not a security
consultant but rather the contractor who is obliged to service the video surveillance installation at the border crossing X, and terrorist C slipped through
the border control because of A’s negligence?
68 We do not see any particular difference. Naturally, the nature of the negligence is different but either case could lead to claims for negligence under
art 6:162 BW.
Case 5
Security services, airplane crash
6. Company A is in charge of the security check at airport B. A’s obligations
are determined in the contract with airport B which inter alia provides that A
shall only use specially trained and certified personnel. On Sunday 2 April,
employee C, who lacks this special training, is in charge of baggage screening monitor 5 at gate 25 of airport B. When passenger D is passing through
the monitor, employee C is chatting with another passenger and fails to detect
that passenger D is carrying a box filled with highly inflammable chemicals in
his hand baggage, hidden under a notebook. Passenger D gets on the flight F676 of airline E. In full flight the chemicals become inflamed and a fire starts
in the passenger cabin. After some minutes the crew can stop the fire and
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manage an emergency landing at airport F. Five passengers suffer severe gas
poisoning, two of them die and three have severe lung injuries. The airplane
is heavily damaged. The repair costs amount to € 1.5 million. Air carrier E
has to pay € 100,000 for the emergency landing to airport F, and the passengers of flight F-676 claim compensation for enduring fear of death and loss of
profits.
s) Is A liable for these costs, if passenger D’s behaviour resulted from mere
carelessness?
t) Is A liable for these costs, if passenger D acted with the intention to bring
the aircraft down (terrorist attack)?
u) Is A liable if it can only be established that passenger D slipped through
the security control? The exact reason is unclear. It is only possible that C
was careless.
69 First, we would argue that it is a fact commonly known to passengers that
they are not allowed to take inflammables on board and that D is probably liable himself as well. The intent or negligence of the passenger seems immaterial to the liability of A. A has breached the contract with B. The breach related to fundamental safety requirements and arguably increased the chances of
inattentive work by C. Therefore, it seems plausible to argue that A acted
wrongfully vis-à-vis those injured parties whose interests fall within the protected interests covered by the standard with which A should have reckoned
(art 6:163). This would lead to A’s liability insofar as the damage suffered
falls within the confines of art 6:98 BW. This may depend on the nature of the
damage and the remoteness of the consequences. The death and personal injury fall well within the ambit of protection of the norm violated by A. So does
the property damage suffered by the airline. As far as expenses incurred by E
are concerned (the expenses of emergency landing rights and the compensation to passengers), these may also fall within the ambit of protection. On balance, we feel that A is liable for these costs. Note, however, that art 6:109 BW
allows the court to attenuate any claim for compensation if the extent of the
damages would be excessively burdensome on A. See above V, question c.
v) Passenger D is a terrorist. The crew cannot exterminate the fire, and the
aircraft crashes into a residential area and causes disastrous damage to persons and property (€ 3.5 billion). All the passengers and the crew are dead. Is
A liable for the damage? Is the aircraft carrier E liable for the damage? Can
E take recourse against A?
70 The liability of aircraft carrier E for damage to persons and objects on the
ground is not covered by a specific regime. Therefore, the injured parties
would need to prove that the carrier committed an imputable wrongful act
within the meaning of art 6:162 BW. The case does not provide any clues in
that direction, unless one argued that airport security checks are the responsi-
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bility of the carrier rather than the airport or border agency officials. Perhaps
the carrier owes a duty to check baggage for chemicals towards his passengers
but we are not so sure this duty is extended to third parties. We are unaware of
any case law in this respect. If the facts are such that A was negligent in operating the baggage checking procedure, it allowed untrained staff to work the
belt and this negligence resulted in the employee not noticing the chemicals,
then A is liable for the damage that ensued from this negligence. Possibly, one
could argue that the consequences are extraordinary and that these cannot be
ascribed to A (art 6:98 BW). However, the whole point of baggage checks is
to prevent enormous disasters – whether caused by terrorists or by inadvertent
and negligent passengers – and we see no valid reason for excluding liability.
To be fair, no security company will be able to bear the enormous financial
burden of € 3.5 billion. Presumably, it will have no insurance coverage extending to that amount. Thus, either A will go bankrupt or it may try to persuade the courts to apply the reduction clause of art 6:109 BW.
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A. General Questions
I. Bases of Liability
1. Fault based liability
a) Please describe very briefly the fundamentals of fault based liability in
your jurisdiction.
b) Are there special rules with respect to the concurrence of contractual and
non-contractual claims?
1

In general, the Polish system of civil liability is based on three principles:
fault, risk and equity. The general clause of liability for one’s act (fault) is expressed in art 415 of the Kodeks cywilny (the Civil Code), which provides that
‘whoever by his fault caused a damage to another person shall be obliged to
redress it’. The duty established under art 415 Civil Code is a general duty to
refrain from injuring other persons. While liability under that rule remains
subject to the principle of adequate causation, there is no requirement that the
tortfeasor and the injured party have any specific pre-existing relationship,
such as a contractual relationship.

2

As used in art 415 Civil Code, the term ‘fault’ refers to a deviation from the
required standard of care. The departure from the required standard of care
does not need to be egregious in order for liability to be imposed. Any degree
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of departure – even culpa levissima – is enough for liability to be found and
damages assessed.1 The standard against which a professional tortfeasor’s
conduct is measured is objective, ie the comparison is with the conduct that
would be expected of a professional of the given type, not with that of the individual tortfeasor herself.
3

The standard of care is generally addressed in art 355 Civil Code: ‘a person is
obliged to display the diligence generally required in relations of a given type’
(ss 1). However, the Civil Code also provides that the due diligence of the
debtor within the scope of his economic activity shall be assessed taking into
account the professional nature of that activity (in ss 2 of art 355 Civil Code).
This means that the duty of care required of a person engaged in a business or
a free profession is higher than the duty required of an ordinary person outside
his profession.2

4

A specific norm must be met for strict liability causes of action. In the regime
of liability ex delicto the legal norms introducing strict liability have priority
over fault rules. Equity (fairness) is provided for in three cases only and is regarded as subsidiary.

5

The general provisions of Book Three of the Civil Code (the Obligations)
apply to contracts, torts and other types of obligations. These common rules
concern: causation, scope of damages, assessment of damages, reparation for
damages other than personal injury, and contributory negligence.

6

Art 361 para 1 Civil Code stipulates that ‘the person obliged to pay compensation is liable only for the normal effects of the act or omission from which
the damage resulted […]’. This is known as the principle of ‘adequate causation’. Adequate causation plays two roles in the Polish civil law: the role of
establishing the premise of liability (causal link between the damage and the
harmful event) and the role of limiting damages. The latter becomes particularly important for the redress of lost profits. The courts use objective criteria
flowing from life experience and science for the establishment of adequate
causation.

7

Pursuant to art 361 para 2 Civil Code, the scope of reparable damage comprises damnum emergens and lucrum cessans, both of which must be established in accordance with the theory of differentiation and the adequate causation test.

8

Polish law follows an almost universal rule that contributory conduct, regardless of its seriousness, has the effect of mitigating the damages and cannot
1

See Sąd NajwyŜszy (Polish Supreme Court, SN) judgment of 10 October 1975, ICR
656/75 (unpublished). E Bagińska, 2007, 233 ff.
2 See T Wiśniewski, 2002, 32; SN judgment of 20 May 1986, CRN III 82/86, Orzecznictwo
Sądu NajwyŜszego (OSN) 8/1987, at 125.
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serve as a complete defence to liability. Art 362 Civil Code stipulates that ‘if
the injured person contributed to the occurrence or increase in the damage, the
obligation to redress it shall be correspondingly reduced according to the circumstances, and in particular to the degree of fault of both parties’. As follows from this rule, a contribution to the increase of damage is subject to the
same principles as a contribution to causing damage in the first place.3
9

The determination that the injured person contributed to the occurrence or
increase of the damage results in a corresponding reduction of damages payable by the defendant. In cases with clearly established facts courts reduce
compensation (eg by a defined fraction, by half or in percentages, whereby
reductions exceeding 50 per cent occur extremely rarely), taking into consideration the degree of fault of both parties and other circumstances. A distinct
duty of the injured person to act so as to reduce damage under the sanction of
denial of compensation is provided for exclusively in art 826 para 1 Civil
Code that refers to property insurance.

10 According to art 6 Civil Code ‘The burden of proof relating to a fact rests on
the person who attributes legal consequences to that fact’. The answer to the
question of who bears the burden of proof of fault depends on the ground for
liability. In the contractual regime the debtor’s fault is presumed (art 471 Civil
Code). In tort law the burden of proving fault is sometimes shifted through a
presumption of fault. This is true for cases of vicarious liability for independent contractors (eg 429 Civil Code) and for liability for minors and incapable
persons (art 427 Civil Code).
11 As regards the standard of proof generally, courts require ‘a probability bordering on certainty’ of facts establishing liability, ie the judge must be convinced beyond reasonable doubt.
12 In order to facilitate the position of the innocent victim, the courts have adopted the doctrine of prima facie evidence for the purpose of proving the causative connection between negligence of a doctor and a patient’s injury4. The
prima facie evidence has particular importance in medical malpractice cases.
Thus, based on a presumption as to the fact, it may be assumed that a defendant physician is culpable, unless some contradictory evidence exists. To give
one example, a court may assume that damage inflicted by infecting a patient
with a contagious disease is a result of lack of safety of treatment. Legal
scholarship strongly supports the concept of prima facie evidence used by the
courts in cases of uncertain causation involving contracting contagious diseases (HBV virus, HIV or staphylococcus).5

3 See

M Nesterowicz/E Bagińska, 2004, 151-155.
See S Kalus, 2009, 64; SN judgment 2 June 2010, III CSK 245/09, unpublished.
5 See M Nesterowicz/E Bagińska/A den Exter, 2011, 53 ff.
4
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13 A court’s approach similar to the doctrine of res ipsa loquitur may turn out
helpful in establishing certain elements of liability, and in particular the causation and negligence. However, the doctrine of res ipsa loquitur itself, although
advocated by some authors, is not accepted in court practice, with the exception of employees’ liability for damage caused to their employers.6
14 Understandably, a court may apply presumptions of facts (art 231 kodeks
postepowania cywilnego, the Code of Civil Procedure, KPC).
15 There is a substantial difference between vicarious liability in tort and vicarious liability in contract. The latter is stricter. An obligor is liable ex contractu
for the action and omission of persons with whose help he performs the obligation (subcontractors and assistants) as if for his own action or omission
(art 474 Civil Code). Hence, the assessment of their conduct (breach of duty)
is carried out according to the standard of due care required from the debtor as
if he had performed the obligation personally. The liability is strict and may
not be excluded by furnishing proof of lack of negligence in choosing the
subcontractor (culpa in eligendo) or in supervising (culpa in custodiendo).
The subcontractors and assistants need not be subordinate to the main contractor, and in their relationship with him there is no requirement of dependency.
16 In the tort regime, the possibility of raising independent contractor immunity
as a defence is dependent on the determination of whether the case relates to
liability for an independent contractor or for a servant (employer). In order to
answer this question, one has to look at the scope of power of management
and control over this person’s activities.7
17 Art 429 Civil Code provides that the person who entrusts an independent
contractor with the performance of a task is liable for the damage he may
cause while carrying it out. In contrast to employer’s liability (art 430 Civil
Code), however, this liability is based on fault. The defendant may escape liability if he refutes the presumption of culpa in eligendo in either of these two
ways:
•
•

he was not negligent in choosing the contractor;
he entrusted the performance of the transaction to a person, enterprise
or institution which performs such transactions within the scope of their
professional activity.

18 The principal is still personally liable for any other personal negligence.
Should it be the case, both the principal and the independent contractor are liable jointly and severally for damage according to art 441 para 1 Civil Code.

6 See
7

E Bagińska, 2013, 91 ff.
See M Nesterowicz/E Bagińska, 2003, 190-194.
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19 On the other hand, a person who on his own account entrusts the performance
of an act to a person who during the performance of the act is under his control and has a duty to abide by his instructions is liable for any damage caused
by that person’s fault in the course of performance (master-servant relationship, see art 430 Civil Code).
20 Polish civil law allows for the concurrence of the causes of liability. The circumstance that the action or omission from which the damage resulted constituted a non-performance or improper performance of a previously existing obligation does not exclude a claim for redress of the damage on the ground of a
tort, unless otherwise established by the contents of the previously existing
obligation (art 443 Civil Code). Bodily harm arising from a breach of contract
constitutes at the same time a tort (though usually it will be viewed as a concurrence of causes of liability based on fault, for example liability of a physician maintaining a private practice, a private hospital towards a patient and of
a travel agency towards a client). Moreover, a breach of contractual obligations may sometimes create a tort and justify a claim ex delicto (liability of a
bank, a lawyer, an architect, the post, a seller of a defective product, a lessor
towards the lessee, a safe-keeper towards the person depositing a thing with
such, etc). However, once the plaintiff chooses the tort ground, he is not free
to pick some elements of the claim from one and some from the other regime
of liability.
2. Product liability
Do the product liability rules in your jurisdiction differ from the EU Product
Liability Directive?
21 With regard to products liability, the Polish system is based on the European
Directive 374/85, thus providing for strict liability of the producer and im1
10
porter. Under the product liability regime (arts 449 – 449 Civil Code), the
producer and other persons liable in the same way as a producer can make use
of the development risk defence. No reported court cases are available in order to show how this defence operates in practice.
22 The first difference in implementation of the Directive into Polish law relates
to the importer. The Civil Code refers to the importer without properly indicating that pursuant to the directive, the liability attaches to importers of
products on the EU markets and not just any importer of products into the
Polish territory. One might argue that the liability of any importer is strict and
subject to the rules that originate in the directive.
23 The second, minor, difference relates to the prescription of claims. According
8
to art 449 Civil Code ‘a claim for redress of the damage inflicted by the defective (unsafe) product shall be subject to limitation upon the lapse of three
years of the day when the injured party learned about the damage and of the
person obliged to redress it or might have learned about it if he had exercised
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due diligence. However, in any case the claim shall be subject to limitation
upon ten years from putting the product into circulation.’ Hence, the second
difference is that there is not a clear extinctive prescription as in art 10 s 2 of
the Directive although prescription in Polish law is understood as the Directive provides in the aforementioned article (the rights ‘shall be extinguished upon the expiry of a period of 10 years from the date on which the
producer put into circulation the actual product which caused the damage, unless the injured person has in the meantime instituted proceedings against the
producer’).
3. Special liability regimes
a) Does your jurisdiction provide for instruments to tighten or increase liability with respect to dangerous activities?
24 Strict liability in Poland attaches to objects and dangerous activities, for example to: premises and constructions, enterprises ‘set in motion by natural
powers’, enterprises creating an aggravated risk of environmental damage,
means of transport, dangerous products, nuclear installations. The following
factors are considered to justify strict liability: danger created by an activity
(activities of an enterprise set into motion by natural forces, driving a car),
benefits coming from such activity (cuius commodum, eius damnum), the
need to protect victims (particularly in the field of products liability). Courts
interpret the statutes concerning strict liability widely.8
25 The Polish Civil Code and other statutory provisions turn away from the criterion of a formal title of the person liable (such as ownership) and give a decisive value to the actual control (usually by a possessor) over the risk.
26 According to art 435 Civil Code anyone who runs his own enterprise or business set into motion by natural forces (steam, gas, electricity, liquid fuel, etc)
is liable for any damage to persons and property to whomever caused through
the operation of the enterprise or business, unless the damage occurred due to:
•
•
•

force majeure, or
exclusively through the fault of the injured party, or
exclusively through the fault of a third person for whom he is not responsible.9

27 Moreover, art 5 of the Law of 20 March 2009 on the Safety of Mass Events
provides for a duty to secure safety and order with regard to the participants in
mass events.10 According to jurisprudence (regarding the previous version of
the law of 1997), the ratio legis of the regulation is to impose on the organiser
8 See

M Nesterowicz/E Bagińska, 2002, 258-261.
262.
10 Dziennik Ustaw (Journal of Laws, Dz U) 2009, no 62, at 504, with amendments.
9 ibidem,
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the full liability for the safety of mass sport events, concerts and other entertainment events, which often create a serious risk of personal injuries. The duty is not fulfilled by formally contracting it out to other persons or institutions
such as security agencies, or by using the help of police. Breach of this duty
results in strict liability of the organiser who has to undertake all material
means to guarantee safety in the club. In consequence, art 5 of the Law on the
Safety of Mass Events, by introducing a stricter regime of liability, limits the
possibility of exculpation under art 429 Civil Code. In art 429 Civil Code the
liability is based on the presumption of fault in choosing the contractor. The
Supreme Court held that art 5 is lex specialis to art 429 Civil Code.11
28 The fact that the activity that caused damage was carried out on the basis and
within the scope of an administrative decision does not exempt the user from
the strict liability for GMOs (art 57 s 3 of the Law of 22 June 2001 on Genetically Modified Organisms12 (hereafter the Law on GMOs). See no 34-35.
There is no distinction between types of possible decisions; hence it does not
make a difference if the GMOs are approved for testing only. The exclusion
of the ‘permit defence’ corresponds with the traditional approach of the jurisprudence towards liability for environmental damage in Poland.
b) Does your jurisdiction provide for special rules concerning third party liability for airplanes, genetically modified organisms, nuclear installations,
medical products (pharmaceuticals) and environmental harm?
i) Special rules concerning airplanes
29 According to Polish Aviation Law (the Act of 3 July 200213) the operator of
an aircraft is strictly liable for damage caused to anyone by the operation of an
aircraft (art 206 -207 Aviation Law).14 The law refers to Civil Code strict liability based on art 435 Civil Code, with reservations provided in art 207 of
Aviation Law. This means that all three exonerating grounds mentioned above
( no 26) may apply. The said liability concerns damages ‘on the ground’
caused by the operation of an aircraft.
30 The air-carrier is responsible for damage to persons or things caused in connection with the contract of carriage and suffered by passengers involved in
air accidents based on the international conventions ratified by Poland (the
Warsaw-Montreal system) and the relevant EU laws (art 208 Aviation Law).
Both the limitations and liability caps provided in the Montreal Convention
and the respective EU laws (Regulation (EC) no 889/2002) apply. In addition,
the said restrictions apply to the international carriage not falling within the
11

SN judgment of 26 September 2003, IV CK 8/02, [2004] OSN 11/2004, at 180.
Consolidated text Dz U 2007, no 36, item 233.
13 Dz U 2012, at 933 with later amendments.
14 SN judgment of 2 December 2003, III CK 430/03, Orzecznictwo Sądów Polskich [OSP]
2/2005, at 21.
12

161

Bagińska

scope of the international conventions but which starts and/or ends on the
Polish territory, as well as to domestic carriage by air.15
ii) Special rules concerning environmental harm
31 Environmental damage is specifically addressed by the Environmental Protection Law (EPL) of 27 April 2001 (art 322-328).16 The EPL provides that unless the statute stipulates otherwise, the Civil Code provisions apply to damage incurred through influence on the environment. With the exception of the
sea, the environment (air, water, soil, forest) is protected by general tort provisions of art 435 Civil Code and art 415 Civil Code.17 According to art 324
Environmental Protection Law, if the damage is caused by an enterprise operating with an aggravated or major risk, art 435 Civil Code is applicable even
if the enterprise is run without the use of natural forces. This rule means that
the liability of such an enterprise is strict liability. The category of defendants
is broader than in art 435 Civil Code.
32 The fact that the operation of an enterprise detrimental to the environment has
its basis in an administrative decision does not constitute a defence to the liability for damage.
33 Environmental damage is also covered by the Act on Prevention and Remedying of Environmental Protection (referred to as PREP), adopted on 13 April
2007, implementing Directive 2004/35 on Environmental Liability with regard to the prevention and remedying of environmental damage. The Act applies only to environmental damage that occurred after 30 April 2007. PREP
complements both the Law on GMOs and the EPL (see art 7a EPL) with regard to the liability for damage to the environment. PREP does not provide for
‘financial defences’ exempting the operator from bearing the costs of prevention and remediation (‘permit defence and ‘state of the art defence’, as provided for by art 8.4 of the Environmental Liability Directive, hereafter ELD).
iii) Special rules concerning genetically modified organisms
34 In the Law on GMOs, there is a special provision in art 57 that addresses the
civil liability of GMO users. According to art 57 s 1, a GMO user is liable under civil law for damage to persons, damage to property and damage to the
environment caused by the carrying out of a contained use of GMOs or of a
deliberate release of GMOs into the environment, including the placing of
GMOs on the market. The liability is strict with three exculpatory grounds: 1)
force majeure, 2) the exclusive fault of the injured party, 3) the exclusive fault
of a third person for whom the GMO user is not liable. The fact that the activity that caused damage was carried out on the basis of and within the scope
15

See in general A Konert, 2010.
Dz U 2001, no 62, at 627 as amended.
17 See J Ciechanowicz-McLean, 1999, 37.
16
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of an administrative decision does not exempt the user from the liability
(art 57 s 1 and art s 3 Law on GMOs). The same rules of liability apply to the
transit of GMO products through the territory of Poland. The losses that are
compensable under this special regime include damage to the environment.
However, only the State Treasury, a local authority or an ecological organization may bring the claim for compensation (art 57 s 2 Law on GMOs).18
35 The reference to the civil law in art 57 Law on GMOs corresponds with the
traditional approach of Polish law, which has always used the Civil Code liability rules in the field of environmental protection, regardless of any special
legislation. The relations between the Law on GMOs and the EPL are, however, not determined by the respective regulations. The application of the
classical rules of statutory interpretation and the fact that both regulations refer to the application of the Civil Code lead to the conclusion that the regime
of civil liability for GMO activities constitutes lex specialis with regard to the
rules of civil liability for environmental damage envisaged in the EPL.
36 There are no special rules in the Law on GMOs that would change the applicability of the general test of causation.
iv) Special rules concerning nuclear installations
37 According to Title 12 (arts 100–108) Polish Atomic Law (the Act of 29 November 2000), a nuclear operator (eg of a nuclear reactor) is exclusively liable
for nuclear damage caused by a nuclear accident within a nuclear device or
caused in connection with a nuclear device, unless the damage resulted directly from acts of war (art 101 s 1).19 During the transportation of nuclear material, the liability is borne by the operator who dispatched the material, unless
the contract with the consignee stipulates otherwise (art 101 s 2). The reparation of damage is subject to the rules of the Civil Code except when the Act
provides otherwise. Nuclear damage is defined very broadly and includes injury to persons and things, environmental damage and economic loss arising
in connection with damage to persons, things or the environment, as well as
the costs of taking preventive measures or harm caused by the preventive action.
38 The financial limit to this liability is SDR (Special Drawing Right) 300 million.20 If claims exceed the limit, a special fund must be created. The establishment and distribution of the fund is carried out pursuant to the rules of the
Maritime Code relating to the limitation of liability for maritime claims. In
addition, the state covers the compensation for damage to persons above the
18 See

E Bagińska, 2008, 337 ff.
Consolidated text Dz U 2012, at 264.
20 A considerable revision of the Atomic Law was realised by the Act of 13 May 2011
amending the Polish Atomic Law, Dz U 2011, no 132, item 766, which entered into
force on 1 July 2011.
19
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sum guaranteed in the insurance policy. A nuclear operator must provide
compulsory liability insurance.
v) Pharmaceuticals
39 The liability for pharmaceuticals is subject to the regime of product liability
1
(art 449 ff Civil Code). There is no financial limit to the liability.
II. Relationship with regulation
a) Please explain the relationship of tort liability with regulations.
40 The consequences of compliance or non-compliance of conduct with regulations (administrative law, in general) on liability in tort has been considered a
rather complex issue in the legal scholarship.21 The question of whether certain conduct complies with a regulation has an impact on fault based liability.
In Polish law fault comprises two elements: objective, ie wrongfulness, and
subjective, ie fault sensu stricto (reprehensibility of conduct, imputation).
However, the jurisprudence has developed the objective standard of fault, by
reducing it to the objective element, ie wrongfulness.
41 Wrongfulness is defined broadly and includes conduct contrary to the legal
rules and moral principles accepted by society (the so-called principles of social co-existence). Wrongfulness may be concluded from the violations of
regulations (eg safety regulations in the discotheque: the lack of an adequate
number of properly trained security guards, the fact that they were not recognizable by emblems or clothes, the lack of a camera monitoring system) as
well as of the duties that are justified by life experience and the professional
nature of the defendants’ activity.22 According to case law, the duty to provide
security in publicly attended places is broad; however, the duty to ensure safety is an obligation de moyens. The scope of this duty is the same in both the
contractual and delictual regime.
42 The general duty not to cause damage to anyone (neminem laedere rule) requires that all necessary action be taken in order to avoid damage to persons
or things. Failure to do so can be wrongful, depending on the circumstances.
Hence, the compliance with regulations does not imply that a given conduct
was not wrongful. The Supreme Court has consistently imposed liability for
personal injuries arising out of conduct that complied with licences, public
certificates, and product safety rules.23
21 See

M Jagielska/G śmij, 2007, 223 ff.
SN judgment of 2 December 2003, III CK 430/03, OSP 2/2005, item 21.
23 SN judgment of 4 December 1981, IV CR 433/81, OSN 1983, no 3, item 55, Court of
Appeals in Bialystok judgment of 30 November 2000, I ACa 340/00, Orzecznictwo
Sadow Apelacyjnych (Decisions of the Courts of Appeal) 2001, no 6, item 33.
22
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43 By the same token, non-compliance with regulations means that the conduct
examined was wrongful, the objective element of fault constituting the prerequisite of tort liability.
44 It should be underlined that illegality of activities is not a premise for strict
liability in tort. The illegality of the activity carried out on neighbouring land
is not relevant for the action for compensation based on art 435 Civil Code
(strict liability of an enterprise).
45 Likewise, courts interpret art 435 Civil Code as not to preclude strict liability
for activities that cause pollution up to the level authorised in an administrative decision, if they exceed the average level stemming from the socioeconomic purpose of the immovable and local conditions (art 144 Civil
Code). The regional conditions are to be taken into account. A fortiori, the liability should be established if the enterprise exceeds the permitted limits of a
given activity.
b) Are there specific regulations governing the risks of the Security Industry?
How and by which regulatory body are these rules enforced?
46 Detailed administrative regulations are contained in the laws already mentioned. Regulations are enforced through licensing of the activities, administrative sanctions, and criminal penalties.
47 As to the regulatory bodies that are in charge:
48 1) Atomic (nuclear) law - The Head of the National Atomic Energy Agency
has a duty to control the fulfilment of obligations by nuclear operators.
49 2) Environmental law - the Chief Inspector of Environmental Protection is a
central governmental authority. He manages the Inspection of Environmental
Protection (a central public authority). Tasks related to inspections are carried
out mainly by the Voivodship Inspectors for Environmental Protection. The
tasks of the Inspection of Environmental Protection include checking compliance with the rules of environmental protection, the monitoring of the state of
environment, environmental information dissemination, prevention of environmental emergencies, control of transboundary movement of waste and
market surveillance. The Ministry of the Environment is a supervising authority.
50 3) Aviation law – the Polish Civil Aviation Authority is responsible for
providing and maintaining safe and efficient aviation services to, from and
within Poland. The President of the Civil Aviation Authority performs the
functions of aviation administration and aviation supervision authority ia in
the areas of flight safety in civil aviation, including the examination and evaluation of safety levels in civil aviation, the application of civil aviation regulations, the National Civil Aviation Security Programme & National Civil Avia-
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tion Facilitation Programme, designing and directing supervision over its implementation, aerodrome security protection programs and security protection
programs provided by entities conducting commercial activities in civil aviation and supervising implementation of such programs.
51 4) GMO - the enforcement tasks belong to The Ministry of the Environment
and many inspectorates, such as Chief Sanitary Inspector and the Main Inspectorate of Plant Health and Seed Inspection.
52 5) Services such as guarding and securing human life and property – the licencing and supervising authority is the Ministry of Interior.24 As to the security and protection services provided as airport the Minister may delegate its
competences to the Chief of The National Border Guard.
III. Causation
a) What is the burden of proof in general (standard of proof) with respect to
the proof of causation?
53 The rule in art 6 Civil Code imposes the burden of proving the causation on
the injured person: ‘The burden of proof relating to a fact rests on the person
who attributes legal consequences to that fact’. There is no codified rule as regards the standard of proof. The courts have traditionally required ‘a probability bordering on certainty’, which means the judge must be convinced beyond
reasonable doubt. Over the past decades the standard has shifted from ‘probability bordering on certainty’ to ‘a sufficient degree of probability’, with the
approval of legal scholarship.25 The shift has allowed the courts to award
compensation in more complex scenarios involving personal injuries. Nowadays, the courts typically state that the plaintiff has proved causation with a
‘sufficient (sufficiently high) degree of probability’.26 There are only subtle
differences between the names given to the degree of probability.27 The question of what is a ‘sufficient degree’ or a ‘significant degree’ of probability depends on the individual case.28 In general, no numbers regarding the probability of a causal contribution are reported.
54 The courts emphasise that certainty of causation cannot be required as far as
concerns damage to person: ‘It is impossible to achieve definite knowledge
about causation between the deterioration of the patient’s health and the operation (omissions) of the hospital’. Deficiencies in medical science lead to the

24 Dz

U 2005 no 145 item 1221 with later amendments.
See M Sośniak, 1977,152 ff; M Nesterowicz, 2010, 96 ff.
26 SN judgment of 17 June 1969, II CR 165/69, OSPiKA 7-8/1969, item 155.
27 See M Kaliński, 2008, 400.
28 See SN judgment of 24 May 2005, V CK 654/04, unpublished.
25
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conclusion that a court should refer to a significant degree of probability of
the causal link in order to establish causation’.29
55 This notwithstanding, in many other cases evidence of high probability of the
causal connection between the fact and the harm is still required. In particular,
high probability is a basis for a claim for loss of profits. As this kind of loss is
usually more difficult to evaluate due to the fact that a hypothetical situation
must be taken into consideration, the plaintiff must show that the profits
would have actually been brought about if not for the tort.
56 In a few exceptional situations the standard of proof has been lowered even
further, reaching the standard of preponderance (balance) of probabilities. It
has been used in cases involving liability based on principles of fairness (equi2
ty). This is provided for in three instances: public authority liability (art 417
Civil Code), liability for animals (art 431 para 2 Civil Code), and personal liability of minors or incompetent persons (art 428 Civil Code). In these three
kinds of cases, the courts tend to relax the burden in respect of proving adequate causation, in addition to the fact that they impose the obligation to redress harm (which is usually personal injury) on the defendant who neither
committed any fault nor is strictly liable.
57 This reduced standard of proof was also proposed by legal scholarship for
cases of nuclear liability.30
b) Does your jurisdiction provide for any instruments to lighten the burden of
proof for the claimant with respect to the proof of causation?
58 The Court may avail itself of any evidence, both direct and certain as well as
indirect, which has a significant degree of probability. It can recognise as established the facts that have crucial importance for the adjudication of the
case, if such a conclusion may be drawn from other established facts (art 231
KPC). A number of medical cases illustrate this approach. For example, a
court may deem that leaving foreign objects in the patient’s body (res ipsa loquitur) or the damage inflicted as the result of lack of the safety of treatment
(for instance, infecting a patient with a contagious disease) constitutes presumed negligence of the physician. The burden of exculpatory proof is on the
physician or the health care institution.
59 According to the Supreme Court, in a case where two persons may be held
liable for damage on the basis of strict liability (for the creation of risk of pollution – art 435 Civil Code) and there is no way to determine which person’s
activity was the actual cause of the damage, the two persons are jointly and
29

Court of Appeal in Krakow judgment 21 March 2000, I ACa 192/00, Orzecznictwo Sadow Apelacyjnych 3/2002, item 1.
30 See B Lewaszkiewicz-Petrykowska, 1987, 40.
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severally liable (art 441 Civil Code) because neither of them is able to prove
any defence to strict liability.31
60 Presumptions of facts may be used in order to establish the causal link as
regards the consequences of the presence of GMOs in non-GMO crops. We
may also find some further directions in the case law. The Supreme Court
held that the causal link between a certain disease of the victim and the operation of an industrial enterprise which emits harmful substances (in this case liability is based on risk) should be considered to be established as soon as it is
proven that the victim was exposed to the damaging pollution released by
such enterprise if his disease may be a normal consequence thereof. 32 The
Court held that the law imposes the obligation to measure the density of polluting gases on the enterprises that emit such gases because such measurements are complicated, costly and time-consuming. Thus, the defendant enterprise should bear the burden of proving that the harmful dust it had discharged had no impact on the damage suffered by the plaintiff.
61 The Supreme Court has typically ruled that a defendant enterprise is responsible for the entire damage unless it supplies counter evidence supporting the
conclusion that its activities did not cause the claimant’s harm or caused only
a small part of it.33 The complexity of establishing the identity of the party
who actually causes environmental damage through a GMO activity validates
the shift in the burden of proof of another source of the damage.
IV. Attribution of liability
a) How is liability attributed to multiple parties?
62 Art 441 para 1 Civil Code lays down a general rule of joint and several liability in all cases where more than one person is liable for the damage arising
from a tort.34 The basic requirement of art 441 para 1 Civil Code is the tortious infliction of damage. Secondly, the damage for which all the persons are
liable must be one (indivisible) loss. The third requirement is the causal relation between the damage and the event (tort), for which each of the joint tortfeasors bears liability. The causal relation should be viewed in the light of
art 361 para 1 Civil Code.
63 Where multiple parties are responsible for the damage, it does not matter
whether the actions of one party were direct or indirect or whether one party is
more responsible or blameworthy than the other. As a principle, in cases
31 SN

judgment of 4 July 1985, IV CR 202/85, not published.
judgment of 6 October 1976, IV CR 380/76, OSN 5-6/1977, at 93.
33 SN judgment of 24 February 1981, IV CR 17/81, OSPiKA 5-6/1982, at 64, cmt J
Skoczylas.
34 See M Nesterowicz/E Bagińska, 2004, 151 -155, 162.
32 SN
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where more than one person caused the damage, the degree of liability of individual persons is not to be identified or differentiated in the main lawsuit.35
64 Contribution claims are based on art 441 para 2 and para 3 Civil Code. If the
damage resulted from acts or omissions of several persons, the person who
redresses the damage may demand reimbursement from the others of the appropriate part depending on the circumstances of the case, in particular the
fault of the given person and the degree to which the latter contributed to the
occurrence of the damage (art 441 para 2). Art 441 para 2 Civil Code controls
the determination of contribution claims between tortfeasors who are liable on
the same legal basis (eg fault liability). The scope of indemnity depends on
the circumstances of the case, in particular on the degree to which each tortfeasor contributed to the injury. In a case where two persons may be held liable for damage on the basis of strict liability (for creation of risk – art 434 or
435 Civil Code) and there is no ground to determine which person’s activity
was the actual cause of the damage, the Supreme Court holds the two persons
jointly and severally liable (art 441 Civil Code) because neither of them is
able to prove any defence to strict liability.36
65 A person who redresses the damage for which he is liable in spite of the absence of fault has a right of recourse against the perpetrator if the damage occurred due to the latter’s fault (art 441 para 3 Civil Code).
b) Does your jurisdiction - in fault based or no-fault liability - provide for the
(legal) channelling of liability to one person?
66 Under the Law on GMOs the liability is channelled to a GMO user or to the
person obliged to obtain a licence according to art 51 Law on GMOs for transit of GMO of GMO products through the territory of Poland. No 34-35.
67 The channelling of liability is to be found in Polish Atomic Law. A nuclear
operator (eg of a nuclear reactor) is exclusively liable for nuclear damage
caused by a nuclear accident within a nuclear device or caused in connection
with a nuclear device, unless the damage resulted directly from acts of war
(art 101 s 1). During the transportation of a nuclear material, the liability is
borne by the operator who dispatched the material, unless the contract with
the consignee stipulates otherwise (art 101 s 2).
68 As regards liability for safety of mass events, the obligation to secure the mass
event is imposed on the organiser and to the extent specified in the Act of
2009 and other regulations it shall also be imposed on: a village, town or city
mayor, a voivod, the police, the state fire service and other organisational entities of the fire service, services responsible for safety and public order in
35 ibidem,
36

153, 156.
SN judgment of 4 July 1985, IV CR 202/85, not published, SN judgment of 24 February
1981, IV CR 17/81, OSPiKA 5-6/1982, item 64, cmt J Skoczylas.
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railway areas, the national health service and other competent services and authorities, if necessary (art 5 of the Act). These regulations do not include any
reference to the applicable civil liability rules, but the Supreme Court has interpreted the law on the safety of mass events in a way that takes account of
the aim of the statute. Hence, the organiser of a mass event is solely and strictly responsible for the safety of such event. It may not discharge this liability
by contracting out its duties to security agencies.37
V. Damages and available remedies
a) What types of compensable damage are available?
69 Pecuniary loss is to be compensated in every case, while non-pecuniary loss is
compensable only when the law permits it. As in other legal systems, damages
are to restore the victim to the position in which he would have been if the
wrong complained of had not been committed. At the same time, the amount
of damages may not exceed the scope of damage or enrich the injured party.
Personal injury is regulated in more detail in the chapter on torts (arts 444–
449 Civil Code).38
70 As regards non-pecuniary loss, apart from personal injury cases (where the
victim may claim compensation for pain and suffering), other non-financial
wrongs are also reparable (such as the violation of patients’ rights or copyright infringements). The following major types of situations entitle the victim
to recovery of non-pecuniary loss in the Polish legal system: a) bodily harm or
health disorder – art 445 para 1 Civil Code; b) deprivation of liberty - art 445
para 2 Civil Code; c) sexual assault or misconduct - art 445 para 2 Civil Code;
d) compensation awarded to the persons in close relationships with the victim
in case of death - art 446 para 3 Civil Code; e) infringement upon personal
rights - art 448 Civil Code.
71 Outside the Civil Code, special statutes provide for non-pecuniary loss in the
sphere of medical liability (cases of infringement of patient rights, breach of
confidentiality, compensation for a blood donor), in intellectual property law,
criminal law (unjust conviction, arrest or detention), as well as in the worker’s
compensation system.39
72 Pursuant to art 448 Civil Code, in the case of infringement of personal interests the court may award an injured person an adequate sum as compensation
for non-pecuniary loss or, if he so demands, award an appropriate sum for a
designated social purpose, irrespective of other means necessary to eliminate
the effects of the damage caused. However, non-pecuniary loss may not be
37 SN

judgment of 26 September 2003, IV CK 8/02, [2004] OSN 11, at 180.
See E Bagińska, 2012, 360 ff.
39 See M Nesterowicz/E Bagińska, 2001, 174 ff.
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compensated in the contractual regime unless the violation of a contract concurrently constitutes a tort (concurrence of liabilities).
73 Generally speaking, pure economic loss is not distinguished as a separate head
of damage in Polish law. It is commonly understood by doctrine as an exclusively financial form of damage arising extra-contractually without any previous harm to the person or property of the claimant.40 In principle, only persons
who are directly injured (that is by a wrongful action directed against them)
may claim compensation. Polish courts usually award damages for pure economic loss when they find that in the particular case such loss falls within the
category of lost profits, which should be proved with a very high probability.41
74 Polish academic writers do not classify ‘environmental damage’ or ‘damage
to the environment’ as a new type of damage under civil law. Traditionally,
damage is a violation of someone’s subjective right or interest. However, in
the case of damage to the environment neither the Polish legal scholarship nor
the courts have accepted the concept of the subjective right to the environment.42 Based on the interpretation of the international conventions, Polish legal scholars see this damage as an aggregate notion for all losses incurred as a
result of negative impacts on the environment.43 This type of damage is characterised by its source and not by its effects (similarly to nuclear damage) and
is specifically addressed by arts 322 – 328 EPL. EPL provides that unless the
statute stipulates otherwise, the Civil Code provisions apply to damage incurred through influence on the environment. Consequently, we may say that
the environment is protected as a common good (value).
75 EPL restricts legal standing with regard to claims based on harm to the environment. Claims for compensation may be brought by the State Treasury, a
local authority or an ecological organization (art 323 s 2 EPL, similarly art 57
s 2 Law on GMOs).44
b) Are there particular heads of damage that can be excluded by contractual
agreement or by any other means?
76 Such exclusion is allowed explicitly by art 361 para 2 Civil Code: ‘damage
shall be fully compensated in the absence of contrary provisions of a contract
or law’. The control of contractual provisions deviating from the principle of
full compensation is subject to the general rules on validity of legal transactions and the nature of contractual legal relations, as well as justice. In par1
ticular, account should be taken of art 353 Civil Code. Pursuant to this gen40 See

T Pajor, 2008, 258.
judgment of 21 January 2011, III CZP 116/10, OSNZD C/2011, item 54.
42 See M Pyziak-Szafnicka, 1997, 251-248; see also W Radecki, 1987, passim.
43 See M Pyziak-Szafnicka, 1997, 247-248; comp W Katner, 1990, 35 ff.
44 Both provisions refer to the damage to the environment ‘as a common value’.
41 SN
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eral provision, ‘the parties concluding a contract may arrange the legal relation the way they choose to, provided its content or purpose is not in contradiction with the character (nature) of that relationship, a law or the principles
of social co-existence’.
77 Pursuant to art 473 Civil Code, a reservation that the debtor will not be liable
for damage that he may inflict intentionally on the creditor shall be invalid. In
addition, in transactions with consumers any contractual limitation or exclusion of compensation due to failure to perform a contract or infliction of per3
sonal injury is unfair (art 385 at point 1 and 2 Civil Code), and therefore not
binding.
78 One way to limit damages is to provide for liquidated damages. With regard
to the latter see arts 483 - 484 Civil Code. Pursuant to art 484 s 2, if the obligation has been substantially performed, or where the liquidated damages are
grossly excessive, the debtor may claim a reduction in the agreed damages (by
a court).
79 Moreover, all clauses aiming at the exclusion or reduction of liability in cases
of personal injury violate the principles of fairness (art 58 para 2 Civil Code)
and/or are deemed unfair (art 385 point 1 Civil Code – as regards consumer
contracts).
80 It should be underlined that a claim for non-pecuniary loss damages is not
available under the contractual regime, hence there is no need for them to be
excluded by contractual agreement. Also in the regime ex delicto the courts
do not enforce limitations as regards personal injury agreed by the parties ex
ante. It is well established in the Polish jurisprudence that a person may not
consent to physical or mental injury if the wrongdoer’s conduct is unlawful.
Such consent would be held contrary to public policy (art 58 para 2 Civil
Code). Hence, the exclusion of heads of damage in the tort regime will be enforceable with regard to damage to property only.
81 Moreover, in the non-contractual regime account should be taken of art 437
Civil Code which provides that the liability defined in art 435 Civil Code
(strict enterprise’s liability) and 436 Civil Code (liability of possessors of vehicles) cannot be excluded or limited in advance. The limitation includes reduction of compensation. However, it is admissible to settle for reduced damages ex post. The same ban on contractual exclusion or limitation of liability
9
rule applies to product liability claims (art 449 Civil Code).
c) Does your jurisdiction - in fault based or no-fault liability - provide for instruments which mitigate the liability of tortfeasors?
82 In general, Polish tort law does not provide for liability caps. However, such a
cap is to be found in the Atomic Law. Other limits regarding property damage
are to be found in international regulation of liability for air carriage, intellec-
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tual property law and rules on the statutory liability of hotel-keepers (art 849
para 1 Civil Code).45 Traditionally in Polish law any limitation of personal injury claims are not introduced by the national legislator, but appear as the result of the implementation of international conventions and EU legislation.
83 Pursuant to art 440 Civil Code, in relations between natural persons, the scope
of the duty to redress damage may be limited according to the circumstances
of the case if, having regard to the financial circumstances of the injured person or those of the person liable for the damage, the principles of community
life (principles of fairness) require such limitation. This rule should be interpreted strictly. Polish courts rarely use this rule, mainly because it concerns
physical persons only. Courts have not approved of applying the provision by
analogy to cases where one of the parties is a legal entity. The judge may reduce the award taking into account all factors, including the economic position of the parties and the degree of the tortfeasor’s fault. The general condition for the reduction is the liable person being in a bad economic situation of
(assessment to be made on the basis both of the actual income and of the earning capacity of the liable person). The fulfilment of this requirement alone is
not sufficient, though, and must be reinforced by the principles of social coexistence (fairness). The provision of art 440 permits only a reduction of the
amount of damages, and not a total release of the liable person from the legal
obligation to repair damage. There are some limitations to the rule. It will not
be applied in cases of intentional fault, gross negligence or personal injury,
since then the reduction would be contrary to the principle of fairness, as well
as to cases where the person liable has a liability insurance cover.46
VI. Applicability in time
Does your jurisdiction allow the introduction of a new liability regime that also covers risks that were created in the past?
84 In general, this is a decision taken by the legislator as art 3 Civil Code provides: ‘The statute shall not have retroactive effect unless it results from its
wording or purpose’. Thus, should the regime cover damage that ensued before its entrance into force, express provisions to this effect are necessary.
Otherwise, a general rule tempus regit actum will apply.
85 One argument for the retrospective liability would be that mass damages have
not been repaired or that the damage may not be discovered until some time

45 As

a general rule, damages may now be sought either under the general rules of the Civil
Code or the claimant may demand a proper sum be paid to him (a double or triple of an
appropriate author’s remuneration or a sum equal to the licence fee) – art 79 of the Copyright Law (2004), art 287 of the Industrial Property Law (2000) and art 11 of the Law
on the Protection of Databases (2001).
46 See M Nesterowicz, 1988, 437-438.
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after the date of risk creation. Another argument relates to damaging consequences that were unforeseeable at the time of risk creation.
VII. Alternative compensation mechanisms
a) Are there alternative compensation schemes available for particular sectors?
b) How do these operate (size, scope, recovery, usage)?
c) What harm is covered by any applicable scheme?
86 In Poland, there is no alternative system of compensation for losses caused by
any products or services.
ii) GMOs
87 As regards GMOs, according to arts 25 – 30 and 36 of the Law on GMOs, a
decision allowing for the release of GMOs may require a security to cover
claims arising from a potential losses, in particular in cases where a significant public interest is related to the protection of health or environment, and
especially when the risk of impairing the environment calls for such security.
In its decision the licensing organ determines the form and scope of such security. The security may be provided in the form of a deposit in a special
banking account set up by the licensing organ, a bank guarantee or insurance
policy. The bank guarantee or insurance policy should contain a clause to the
effect that in the case of a negative outcome in the environment caused by the
nonfulfillment of duties imposed in the licence for a GMO activity, the bank
or insurer will cover the execution of the obligations for the benefit of the licensing organ. The Minister of the Environment decides on using the necessary part of the security to cover the expenses of eliminating the negative effects in the environment caused through the licensed activity in cases where
such effects have not been eliminated in the prescribed time. The said rules
presuppose that the security is used after the admixture has happened. According to art 28 of the Law on GMOs, the minister revokes the security if the licence expires or is withdrawn and the negative effects in the environment
caused through the licensed activity have been eliminated. The procedure is
also used in the case of insolvency or liquidation of a GMO user. No specific
criteria are prescribed by the law with respect to the scope of the security in
relation to the particular risk of cultivation of GMOs. Hence, the Minister for
the Environment enjoys a wide margin of discretion.
iii) Environmental harm
88 Directive 2004/35/EC (Environmental Liability Directive) has been transposed into Polish law by PREP. PREP does not provide for compulsory financial security. Under Environmental Protection Law, a competent authority is
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entitled (but not obliged) to require the operator to arrange for some kind of
financial security when granting him an emission permit. The possibility for
introducing the financial security is therefore limited to activities causing
emissions. The Minister of the Environment may also issue a regulation listing categories of installations that need some kind of security (but not with respect to activities that will always require compulsory financial security).
iv) Nuclear damage
89 According to the Polish Atomic Law, a nuclear operator is obliged to obtain
third-party insurance for the minimum coverage of SDR 300 million per incident. Transport of nuclear materials requires separate insurance coverage
(art 103 s 2). As regards the minimum coverage for research reactor facilities
or for storage facilities for radioactive waste, as well as for transportation of
nuclear waste, it has been set between SDR 400,000 and 5 million. In the case
of different forms of the inflicted losses, 10 per cent of the guarantee sum
must be devoted to ensure compensation of personal injury claims arising out
of a nuclear accident.
90 If claims exceed this limit, a special fund must be created. The establishment
and distribution of the fund is carried out pursuant to the rules of the Maritime
Code relating to the limitation of liability for maritime claims, which implement the relevant international conventions. Next, the State Treasury guarantees the compensation of any nuclear damage to the extent that it has not been
indemnified by the insurer or the Insurers Guarantee Fund and up to the statutory limit (art 103c s 3). This supplementary protection now covers any nuclear damage, but solely nuclear personal injury is not subject to prescription.
v) Aviation law
91 Aviation law requires third-party insurance whilst the respective EU regulations set up minimum caps and aggregate clauses. Polish law extends the
compulsory third-party insurance beyond the air-carriers and aircraft operators, to other persons who conduct activities in the aviation industry. Based on
art 209 s 5 Aviation Law, the latter are obliged to take out third-party insurance with the minimum coverage established in the relevant regulation issued
by the Ministry of Infrastructure of 30 April 2004 (in force until 19 March
2013).47 With respect to airport management services at public airports the
statutory minimum coverage per one event is set at SDR 10,000 per 1000 passengers serviced or SDR 10,000 per 1000 kg of cargo or post serviced in the
previous year, whichever carriage is dominant at the given airport.
92 A person providing security services such as guarding and securing human
life and property is subject to specific regulation. The Law of 22 August 1997
on guarding and securing human life and property imposes detailed prerequi47 Dz

U 2004, no 10 item 1168 with later amendments.
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sites for contracting for such services at airports (art 22a), amongst others obtaining civil liability insurance coverage.48 According to the regulation issued
by the Ministry of Finance of 4 October 2012, the insurance does not cover ia
war risks, hostilities and acts of terror.49 All damages are covered and the insurer may not limit its liability. The minimum guarantee sum for the period of
coverage of maximum 12 months is set at SDR 5,000 per 1000 passengers
serviced or SDR 5,000 per 100,000 kg of cargo or post serviced in the previous year, whichever sum is higher. If the company carries out its services at
more than one airport, the minimum guarantee sum must be the higher sum
that applies to a given airport.
d) Is there a cap on the amount recoverable under any applicable scheme?
e) What sorts of damages are covered by the social security mechanisms and
what is the level of compensation?
93 The social security mechanisms cover personal injuries. The liability for injuries caused by diseases related to work is absolute. It is a special system of liability regulated by the Act of 12 June 1975 on the Payments for Work Accidents and Sickness.50 An employer is strictly liable for damage stemming
from accidents at work. Whereas in the tort system an employer’s liability is
considered individually in the light of the circumstances of the case, the indemnity under said Act is based on fixed statutory sums. The tariffs are set on
the basis of a percentage disability schedule or proportionally to the number
of family members of the deceased worker.
94 In the social security system the indemnification does not always fully compensate the damage and occasionally it is higher than the damage suffered. A
worker who sustained bodily harm arising out of a work accident or work related disease has a right to claim a lump-sum compensation for pecuniary and
non-pecuniary loss. This indemnification serves to repair both pecuniary damage and moral harm emerging from disability. Its lump sum form depends on
the percentage assessment of bodily injury sustained by the worker. A minimum compensation is provided for 4 per cent of health loss. The compensation rises by a given sum (pertaining to 20 per cent of health loss) if the worker has been classified a first-degree invalid as a result of the accident. In the
case of the worker’s death, a lump-sum compensation is paid to the members
of his family and its quantum depends on the degree of blood relationship (a
spouse and children are entitled to the highest sum) and the number of relatives. Apart from the above mentioned, an injured worker (or his relatives in
the case of his death) has claims for: disability benefit (pension), pension for
the family members, free of charge medical services and rehabilitation, etc.
48 Dz

U 2005 no 145 item 1221 with later amendments.
Dz U 2012, item 1123.
50 Dz U 1983, no 30 at 144 with later amendments.
49
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95 If the indemnity paid under the Act of 1975 does not make good the damage
caused by a work accident, an injured worker (or his relatives in the case of
his death) has a right to additional claims against the employer, which must be
enforced before a court. Then the employer is liable according to general principles of tort law (fault, strict liability or equity), and arts 444 – 446 Civil
Code apply. This general liability plays an important role in seeking additional compensation for pain and suffering.
f) Does civil procedure law provide for special rules on case management?
96 The combination of compensation claims by several different claimants is
allowed under the conditions set out in art 72 KPC. Pursuant to art 72 para 1
s 1 KPC, two or more plaintiffs may join in one suit if their claims are based
on the same facts and the same cause of action (the same legal basis). They
are regarded as co-plaintiffs even though the scope of their claims for compensation may vary.
97 However, the judicature is not uniform as to the nature (material or formal) of
the joinder of actions in personal injury cases. The fact that the scope of personal injury varies with respect to each individual may be considered to constitute a different set of facts, ie not ‘the same’ facts. Still, the victims may
join in one lawsuit if their claims are based on similar facts and legal basis
and the claims are of a similar nature (art 72 para 1 s 2 KPC). This is a different ground for joinder, which requires that a court have jurisdiction over each
individual claim and over all the claims.
98 Class (group) actions under law are available since 2010.51 A class action may
only be brought with respect to claims for consumer protection, claims based
on product liability and claims based on tort law (except for claims for protection of personal rights).52 A class action is allowed where single-type claims
are asserted by at least ten persons and are based on the same facts or on the
same legal bases provided that material circumstances that substantiate the
claim are common for all the claims. There is no maximum limit of claimants.
However, with regard to claims for payment of money all the group’s members have to agree on the unified amount per person being claimed. The diversified amounts are still possible, provided that they are settled within subgroups of at least two persons. If claims are pecuniary, the plaintiffs may request instead of demands for payment that the court establishes the liability of
the defendant (art 2). It is an opt-in procedure. The claimants must be defined
51 The

Act of 17 December 2009 on Pursuing Claims in Group Proceedings, Dz U 2010, no
7, item 44.
52 The distinction of product liability claims from tort claims is artificial. A product liability
claim is a tort claim under Polish law. Perhaps it is due to the fact that torts are regulated
in Chapter VI and the product liability regime in Chapter VI prim of the Book Three of
the Civil Code. Chapter VI1 implemented the EU Directive 374/85/EC (it was technically more convenient to create an additional chapter in the code).
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(not anonymous) and they have to make a declaration of willingness to participate in the class action before the court. The regime of a class action does not
exclude the right to pursue individual claims under the general rules of civil
procedure.
VIII. Suggested reforms in national literature
99 I could not find any suggestions of changes to the operation of liability rules
in the Security Industry. The current focus of the Ministry of Justice is placed
on the modifications related to the requirements of access to certain professions and this may have an impact on who may work in the Security Industry
sensu largo and on the insurance coverage (less licensing means a higher cost
of third party-insurance). The other plans aim to introduce a compulsory
building catastrophic risks insurance, the scope of which would embrace natural catastrophic risks. The idea has, however, prompted severe criticism in legal writings, pointing ia to constitutional restraints and the problems with defining the scope of persons obliged to take out building insurance as well as
the definition of buildings covered.53
100 A more general suggestion expressed in the literature relates to the fact that
strict liability should attach in every case of a dangerous activity, and not only
to the enterprises that are set in operation by natural forces. With the exception of environmental law, where we find the definition of an enterprise operating at higher risk of ensuing damage to the environment, other types of
harms caused by such an enterprise fall within the Civil Code rules. Amongst
several suggestions, I should emphasise the rule of art 50 of the Swiss Draft
on the Reform of Civil liability Law54, as being in compliance with the European legal tradition and case law, since each activity that is dangerous in a
wide sense should trigger strict liability for damages. 55 Łopuski suggests a
German approach to strict liability, which means taking the liability for dangerous activities out of the Civil Code and creating a separate statute. That
method should also tie the rules on liability (which are not the problem) with
the sources of financing the liability, such as insurance, compensation
schemes and funds, or a combination thereof (which is the real problem).56
IX. Successes and failures of the national approach
101 See the discussion in no 99-100.
102 When introducing strict liability for certain categories of cases, the Polish
legislator does not shift the burden of proof of causation. This is criticised by
some authors, who point to the solutions employed in other jurisdictions, in
53 See

E Kowalewski, 2013, 12 ff, E Kowalewski/W Mogilski, 2013, 55 ff.
de révision Suisse (2000).
55 See M Nesterowicz/E Bagińska, 2002, 267.
56 See J Łopuski, 2004, 693 ff.
54 Projet
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particular German and French law, that introduce the presumption of causation in the context of environmental damage, GMOs, nuclear damage, etc.57 It
is also suggested that the standard of proof of causation in the field of nuclear
liability should be lowered to the standard of prevailing preponderance (with
regard to certain categories of damage, such as personal injury).58
103 The channelling of liability to one person who acts in accordance with terms
set in a licence would call for the establishment of a fast and efficient system
of compensation, for example a fund or (compulsory) civil liability insurance,
which would also help to overcome the causation problems. A classic example comes from Polish atomic law.

B. Cases
Case 1
Defective emergency stop button
Company X operates a steel plant. One year ago it bought a heavy stamping
machine from Company A. While operating the machine, the worker sees that
C, who is part of a group of visitors on a plant tour, is getting too close to the
machine. B pushes the pilot trigger to stop the machine. The pilot trigger was
built into the machine by A in order to allow the sudden stop of the machine
by cutting the electricity supply. Due to a manufacturing defect, the button
fails to function and C gets injured.
a) Is A liable for C’s injury? Please describe all heads of liability that are applicable.
104 A is liable to C and the claims should be brought under the product liability
1
regime (art 449 ff Civil Code). Personal injury is fully reparable. As regards
personal injury there is a list of heads of damage eligible for compensation
that can be drawn on from arts 444-446 Civil Code:
105 1) General rule: in the case of bodily injury or a disturbance of health, the
redress of damage covers all resulting costs (art 444 para 1 Civil Code). This
term covers all necessary and suitable expenses causally linked to the injury,
eg cost of treatment, special diet etc.
106 2) A claim for annuity - art 444 para 2 Civil Code. Pursuant to this provision,
if a victim completely or partially loses his ability to work or if his needs have
increased or his future prospects have been diminished, he may demand an
appropriate annuity from the person obliged to redress the damage. Any of the
above conditions, whether alone or concurrent with others, constitutes a suffi57
58

See M Pyziak-Szafnicka, 1997, 233; E Bagińska, 2013, 78.
See B Lewaszkiewicz-Petrykowska, 1987, 40.
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cient ground for the claim. However, according to case law, an annuity based
on the loss of earning capacity or on the loss of future prospects may not be
awarded to a minor.
107 3) A pecuniary claim for non-pecuniary loss stemming from the bodily injury
(art 445 para 1 Civil Code).
108 As to property damage, see no 110 ff.
b) Is A liable to C if C has, by his own fault, contributed to the damage?
109 A is still liable. In the products liability regime, contribution by the victim’s
own fault will not absolve the producer. It may, however, be the reason for
reducing the damages pursuant to art 362 Civil Code.
c) Would it make any difference if C had suffered property damage instead of
personal injury?
110 As regards damage to property, damages shall not cover the destruction of the
product itself or the profits which the injured party might have achieved in re7
lation to its use (not applicable to C’s claims) – see art 449 para 1 Civil
Code. However, in the strict liability regime, C may not claim property damage from A, should any have been sustained (eg destroyed clothes, glasses
etc.), unless it exceeds the amount of € 500 and concerns items ordinarily intended for personal use and the injured party has used it mainly in such a
2
manner (art 449 Civil Code). In that case, he has to bring his claim for prop10
erty damage under the fault regime (art 415 and art 449 Civil Code).
111 It should be noted that C might claim property damage from X based on
art 435 Civil Code - see no 12.
d) Because of the incident, company X cannot operate the stamping machine
for 14 days. Accordingly company X cannot fulfil the contract with Y in time.
X has to pay Y € 200,000 for breach of contract. Is A liable to X for the loss?
112 A is liable for X’s loss. In general, both the actual loss of assets and the enhancement of liabilities are to be regarded as damage in Polish law. However,
when the loss takes the latter form it causes certain problems. As regards future liabilities owed to third parties, we focus on liabilities such as those arising from breach of contract with third parties, when originally the breach
committed by the plaintiff was triggered by the defendant’s tortious event.
Such a breach can give grounds for the third party’s claim for full compensation or for liquidated damages. Once the damages are paid, the situation is
quite clear because the scope of the plaintiff’s loss can be determined with
sufficient certainty. However, if the third party’s claims have not been satisfied, there are doctrinal controversies as to the determination of the moment
when the damage arises. There are certain arguments for allowing recourse to
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be claimed (against A) as soon as X’s claims against Y accrue or, even further
in time, when they are adjudicated. X could demand payment to the hands of
Y.59 Such a solution would be applicable only to a pecuniary performance and
not to the situation where the creditor (Y) demands specific performance from
X.
113 The above-presented view is, however, not generally supported by legal
scholarship. Most authors and courts adhere to the opinion that until the debt
(claim) is paid, the plaintiff’s alleged loss (ie his enhanced liabilities) is pure
speculation (the third party might in fact receive nothing in satisfaction of his
claims). The theory behind this argument is enshrined in the principle ne quis
ex damno suo lucrum faciat.60 Nevertheless, a recent resolution of the Supreme Court of 10 July 2008, III CZP 62/08 may suggest a change in this approach.61 The Court adhered to the view that the third parties’ accrued claims
against the injured were a compensable element of damnum emergens. In consequence, once X repairs the losses suffered by Y, his claim for contribution
against A materialises and accrues.
e) Due to X’s failure to fulfil the contract Y has to renounce a profitable contract and suffers € 50,000 loss of profits. Is A liable to Y for this loss?
114 Such claims are recognised in Polish law. Firstly, art 361 para 2 Civil Code
establishes the principle of full compensation. In the absence of contrary provisions of a contract or law, redressing of the damage includes losses that the
victim incurred (damnum emergens) and lost profits (lucrum cessans). Secondly, the establishment of pecuniary damage is based on the theory of difference: damage is the difference between what the victim would have had at his
disposal, with respect to the values affected by the damage, if the event which
caused the damage had not occurred, and what he actually has at his disposal
in consequence of this event. However, the loss of expected profits is usually
more difficult to evaluate in the light of the adequate causation requirement
because a hypothetical situation must be taken into consideration. The plaintiff must show that the loss of profits has actually been brought about. Subjective expectations and hopes of the plaintiff will not meet this requirement.
Gaining lucrum cessans must be objectively feasible and real. Hence, X has to
establish that he lost a profit which was to be obtained with certainty or at
least with a high degree of probability. It seems to me that in the case scenario
the requirements for the claim are met.

59

See T Dybowski, 1981, 288; M Kaliński¸ 2008, 276 ff.
A Szpunar, 1998, 118, 119.
61 OSNC 7-8/2009, item 106.
60 See
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f) Would it make any difference whether the emergency stop button complies
with the EN-standard issued by the European Committee for Standardization
or not?
115 Under the product liability regime, if the product conformed to the compulsory technical standards set by an appropriate state agency as mandatory law,
3
the manufacturer may use this as a defence against strict liability (art 449 para 2 Civil Code). The interpretation of this exonerating ground is very narrow.
The mandatory regulations have to embrace the exact quality of the product
that can be causally inked with the damage. In other words, the producer may
not escape liability by saying that the product complied with binding regulations as such.
116 Polish legal scholarship takes the view that compliance with safety standards
is not decisive in respect of the establishment of the producer’s liability as that
liability is based on risk.62 It follows that the plaintiff could question the level
of the legal standards by trying to prove them to be too old or not to meet the
ordinary consumer expectation test, and, consequently, base his claims on
10
fault (art 415 in conjunction with art 449 Civil Code).63
g) What is A’s liability like if the emergency stop button does not comply with
a national standard provided by a legal provision (law or regulation)?
117 The non-compliance makes no difference for the regime of strict liability as
the lack of safety of the product is measured according to the consumer expectation test. For the concurrent fault based liability, a proof of wrongfulness
will suffice to establish liability pursuant to art 415 Civil Code. This will
make a difference only with respect to claiming compensation for property
damage not covered by the strict product liability regime as well as for contractual claims of X against A.

62 See
63 See

MJagielska/G śmij, 2007, 224 ff.
E Łętowska, 2002, 123.
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Case 2
Defective safety programmable logic controller
The computer firm A developed a special computer programme for company
B which runs a chemical plant. The computer programme should ensure that
in case of an emergency, the production process is ramped down in a controlled manner. On Monday 7 June, a heavy earthquake shakes the region
where the plant is situated. Due to a programming defect, the production process is shut down immediately and as a consequence dangerous chemicals escape from the plant into the surroundings.
The local fire brigade C takes emergency measures to remove the chemicals
from the water and to stop the chemicals from leaking into the nearby river.
The costs of these relief measures for C amount to € 30,000. For fear of pollution of the groundwater, the local water supplier D employs tank wagons for
the water supply of the local community for four weeks after the incident at
the cost of € 70,000. On the adjoining land the chemicals leak into the
groundwater. Neighbour E who uses the well on his land for the supply of
drinking water suffers health damage. The removal of the chemicals from the
well costs neighbour E € 50,000.
h) Are A or B, or both of them, liable for these costs? If B is liable, can B take
recourse against A?
118 Company A was employed to develop a program that would prevent exactly
the risk that was realised, ie the risk of shutting down the production process
immediately, instead of in a controlled manner and the following risk of the
damaging consequences of such an immediate shutdown. The programming
defect is thus the source of damage that coincides with the earthquake, but the
earthquake is not to be seen as a legal cause of the damage, although from the
viewpoint of company A it would prima facie appear to be a force majeure.
119 Both the running of the production process and an emergency event such as
the heavy earthquake are conditions sine quibus non of the damage, but what
we examine here is the impact of the failure of the computer program to work
correctly in the case of any emergency. If the failure is due to the defect discovered in the programming, then we cannot consider a heavy earthquake to
be force majeure, since it is in fact a prerequisite of the computer program
safeguards to start operating.
120 In general, company B is strictly liable for damage pursuant to art 435 Civil
Code as it is an enterprise that employs natural forces in its operation and creates a higher risk of damage. Force majeure may exonerate the enterprise if it
is an exclusive cause of the damage. See no 12. A heavy earthquake is undoubtedly a category of force majeure. But the question is whether it absolves
B from liability.
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121 Legal authorities vary as to who carries the burden of proof of force majeure
and causation in cases based on art 435 Civil Code. According to some authors, it is sufficient that the plaintiff proves the causal link in fact (conditio
sine qua non) between the operation of the enterprise and the damage.64 Another distinguished professor of law is of the opinion that there is a presumption of a causal connection between the activity of an enterprise and the damage, which can be rebutted by the proof of an exonerating fact.65 The dominant view is that an event fulfilling the conditions of force majeure exempts
the defendant from strict liability and at the same time it breaks the causal link
between his activity (the operation of the enterprise) and the damage sustained.66 The courts agree with this approach, but they emphasise that any one
of the three possible exonerating facts must be the exclusive cause of the
damage in order to deny the liability.67 Hence, no other causes, whether attributable or not to any person (such as a defect in the security program), that
would pass the test of adequate causation may exist in a given situation.
122 In the light of the above, we should add that company B is not able to raise the
exclusive fault of A’s computer program to exclude its liability, either. A is
not a person for whom B is not liable (a second exonerating ground), and the
defect is not an exclusive fault that led to the damage.
123 Typically, as soon as it is established that the alleged damage is linked to the
operation of the defendant’s enterprise (B) and B submits evidence of the exonerating fact, the courts will also require from him evidence that no other
causes within the defendant’s sphere exist (or if any come into play – that they
are not in the normal causal connection with the damage).68
124 Hence, under Polish law, Company B will be liable for the costs of the relief
measures borne by C (€ 30,000), for the preventive cost of the water supply to
the local community borne by the local water supplier D (€ 70,000), as well as
the costs for the removal of the chemicals from neighbour E’s well € 50,000.
All elements are either preventive costs that are permitted under the relevant
environmental law and art 439 Civil Code (with respect to C’s and D’s costs)
or are adequate consequences of the tort (with respect to E’s losses.).
125 As to D’s claims, art 18 PREP allows the land-holder to demand indemnity if
the preventive or remedial measures that were carried out on his land caused
him (individual) damage. In accordance with art 323 EPL, anyone who is exposed to the risk of damage, or who incurred damage through another’s illegal
64 See

M Safjan, 2005, 1233, T. Dybowski, 1981, 270.
See B Lewaszkiewicz-Petrykowska, 1967, 130.
66 See M Nesterowicz, 1988, 428. Comp W Dubis, 2008, 770.
67 SN judgment of 27 July 1973, II CR 233/73, OSPiKA 1974/ 9, at 190, cmt A
Rembieliński, SN judgment of 28 November 2007, V CSK 282/07, OSNC-ZD 2/2008
item 54.
68 SN 28 November 2007, V CSK 282/07, OSNC-ZD 2008/2, at 54.
65
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influence on the environment, may demand from the person liable that he restores the lawful state and takes preventive measures, such as installing safety
appliances or machines. Where the preventive action is impossible or unreasonably difficult, the claimant may demand that the actor abstains from the infringement.
126 The relationship between art 323 EPL and the ‘law of neighbours’ in the Civil
Code are debatable. The opinion that the EPL broadens the remedies available
in the Civil Code, quite rightly, prevails.69 Conversely, the nature of liability
in the law of neighbours is not clear either. Pursuant to the dominant view in
the legal writings, the liability is delictual.70 Actio negatoria (art 222 para 2
Civil Code) and a claim to abstain from infringement on the basis of art 144
Civil Code may be brought against any person who infringes upon the environment. According to art 144 Civil Code, the owner of real estate should, in
exercising his rights, refrain from activities which would disturb the utilisation of neighbouring real property above an average degree, based on the socio-economic purpose of the real property and local conditions. This claim belongs to owners and persons enjoying other proprietary rights. An activity that
would disturb the neighbouring land beyond the acceptable local standards is
illegal; thus, it creates a claim for damages based on the general rules.
127 As regards claims by C and D, B is under duty to cover remedial costs, see
nos 33-35. Based on art 326 EPL, the person who has repaired the damage to
the environment has a right of indemnity against the actor who caused it;
however, it is limited to the reasonable expenses incurred in the restoration of
the previous state.
128 As regards E’s claims, B’s liability extends to all damage that is in adequate
causal relation (art 361 para 2 Civil Code). Both the damage to E’s health and
the pollution of groundwater on the adjoining land is such reparable damage.
129 According to art 363 para 1 Civil Code, ‘The damage shall be redressed, according to the choice of the injured person, either by the restitution of the previous condition or by the payment of an appropriate sum of money. However,
if the restoration of the previous condition were impossible or if it resulted for
the person obliged in excessive difficulties or costs, the claim of the injured
person shall be limited to a performance in money’. Hence, the victim has a
choice between claiming restoration in kind and payment of damages. The
Supreme Court held, for example, that the principle of full reparation requires
that the victim is granted the claim for restoration of access to drinking water
on the property where he lives, which is to be realised by the construction of a
new well if the existing well cannot be used because it had been polluted by
the tortfeasor71. In this judgment the court emphasises that damages are to re69 See

J Skoczylas, 2003, 68.
W Katner,1982, 130; D Maśniak, 2003 99 ff.
71 SN judgment of 29 November 1982, I CR 377/82, OSNC 9/1983, at 134.
70 See
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store the victim to the position he would have been in if the wrong complained of had not been committed. The Court looks at the whole situation of
a victim. The tortfeasor may not impose the pecuniary form of compensation
on the victim.
130 Company B has the right of recourse against company A as the latter caused
damage due to the improper performance of the contract for services. It is a
full recourse claim. In Polish law the debtor is liable according to art 361 Civil Code (which applies to claims brought both ex delicto and ex contractu).
Polish law does not make any distinction between foreseeable and unforeseeable damage. The damage must be in an adequate causal relationship. Naturally, the contractual limitation of the scope of indemnity (ie limitations in the
contract between A and B) will apply as long as they concern property damage and are not invalid under general contract rules.
131 Company’s A liability towards third parties is fault based, hence it is more
difficult to pursue A in court. However, if A was sued successfully, then both
A and B will still answer for the same damage as multiple tortfeasors. In order
to determine all the persons who should be allocated joint and several liability, it is critical that the law imposes tort liability on all of them, whether as a
direct tortfeasor (here: A) or through vicarious liability (here: B).
132 Art 444 para 2 and para 3 Civil Code is a general principle dealing with the
right to contribution and indemnity of the parties jointly and severally liable in
tort, whatever the basis in law of the wrongdoers’ liability (negligence, strict
liability or equity principle). See no 64-65. The right to contribution envisaged in art 441 para 3 (of the person liable regardless of fault) materialises only when the wrongdoer’s fault was a sole cause of the damage.72
133 The difference between para 2 and para 3 is blurred. Besides the circumstances mentioned in s 2 of art 441 Civil Code (that is fault and the degree of contribution to the occurrence of damage), the extent of the contribution claims is
also determined by other circumstances related to the commission of a tort,
such as the motives of the tortfeasors, the actual participation in the infliction
of the damage and the benefits received for the tort. The findings of the court
ruling in a lawsuit brought by the victim are not binding on the court hearing
the claims for contribution brought by the obligors who performed.73
i) The computer programme was especially designed for the prevention of
pollution damage in case of natural disasters. The earthquake of 7 June, however, was of an exceptional strength. Is A liable for the damage described in
the case?
134 The same analysis as in the preceding question.
72
73

SN judgment of 16 October 1958, 3 CR 81/58, OSPIKA 1/1960, at 6.
SN judgment of 30 April 1957, 3 CR 340/56, OSPIKA 4/1958, at 98.
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135 If the force majeure was of such strength that it switched off the whole operation, exoneration might come into question, but the case scenario underlines
the defect of the computer program, so the strength of the earthquake is irrelevant.
j) The flaw of the programme was caused by the carelessness of the programmer F who is employed by A. Are A or F, or both of them, liable for the
harm as described in the case? If A or F are liable, can they take recourse
against the other party?
136 In order to determine all the persons who should be allocated joint and several
liability, it is critical that the law imposes tort liability on them, whether as a
direct tortfeasor, or through vicarious liability.
137 If damage was the result of acts or omissions of an employee, the employer is
vicariously liable for a ‘subordinate’ in accordance with art 430 Civil Code.
This liability is based on risk, but the fault of the employee is the condition of
liability. Art 441 para 1 Civil Code lays down a general rule of joint and several liability in all cases where more than one person is liable for the damage
arising from a tort. In reality, however, an employer is the only party that
bears civil liability for the loss inflicted by an employed person who commits
negligence. Pursuant to the provisions of the Labour Code (kodeks pracy of
1974), if an employee causes damage to a third party while performing his duties, the employer is solely obliged to redress the damage (art 120 para 1).
This provision means that the victim cannot file his claims in court against the
employee (F), but exclusively against the employer (A), who is obliged to redress the damage in accordance with the provisions of the Civil Code.
138 According to case law, the above rule contained in art 120 of the Labour Code
abrogates the direct liability of an employee unless one of the following three
exceptions applies: (i) the damage was caused by an intentional fault, (ii) the
employer is insolvent or under-insured, or (iii) the damage was not inflicted in
the course of employment, but ‘on the occasion’ of employment.
139 Within the labour relations, recourse is limited to the equivalent of three
months earnings of an employee unless the latter inflicted the damage intentionally, in which case the employer, after having paid the damages, may
claim full recourse.
k) Due to the incident, the nearby factory G is not able to fulfil its contracts
and suffers a loss of € 40,000. Are A, B or F liable for this loss?
140 B is liable to G, and A is liable in recourse to B (not F – see no 137, unless
further recourse to F as an employee). The analysis of the claim for frustrated
contracts is the same as above in case 1 question e) – see no 115.
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l) Assume that the cause of the incident is not an earthquake but instead a terrorist attack. The damage amounts to € 2.5 billion. Would there be a difference if the cause of the incident was an act of organised crime?
141 The same analysis under art 435 Civil Code. The jurisprudence emphasises
that the fault of a third party, which exonerates from the strict liability, is to be
understood as applying when the fault is the exclusive cause of the damage.
Moreover, the third party must be identified.
Case 3
Security services, public service (infrastructure) undertaking
Company A is in charge of the operation of the security of the waterworks of
city B. It provides manned guards to prevent unauthorised access to the plant
and also operates the alarm systems of the plant. On 2 October terrorist C enters the plant and contaminates the water with radioactive material which is
extremely poisonous (Polonium-210). Company A could have prevented terrorist C from entering the premises but failed to do so due to negligence. The
consequences of the terrorist attack are disastrous (100 people are killed,
4,500 suffer from radiation sickness, the drinking water and the water supply
system is contaminated). The total damage amounts to € 25 billion.
m) Is city B liable to the injured inhabitants (damage to person and property
damage)? Can city B take recourse against A?
142 First of all, it should be observed that strict liability under art 435 Civil Code
will likely not be applicable here. This provision is formulated in the oldfashioned way; the accent being put on the natural forces (such as energy) that
must set in operation the whole enterprise and not on the dangerousness of the
activity as such. Thus, the water infrastructure for a city will probably fall out
of the scope of art 435 Civil Code beyond the damage to the environment.
The basis for liability for other damage is hence fault.
143 In the case scenario 3, company A is an independent contractor who renders
services for B. Art 429 Civil Code provides that the person who entrusts an
independent contractor with the performance of a task is liable for the damage
he may negligently cause while doing so unless he refutes the presumption of
culpa in eligendo in either of the following two ways provided: proof that B
was not negligent in choosing the contractor or that B entrusted the performance of the transaction to a person, enterprise or institution which performs
such transactions within the scope of their professional activity.74 Hence, given the facts, B is likely to successfully raise the independent contractor defence.
74 See

M Nesterowicz/E Bagińska, 2003, 190-194.
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144 The principal is still personally liable for any other negligence (eg negligent
monitoring). In that case both the principal and the independent contractor are
liable jointly and severally for damage according to art 441 para 1 Civil Code.
It seems to me that no such inferences may be drawn from the above case
scenario.
145 Even if we assumed that the infrastructure belongs to the sphere of imperium,
ie acts of public authority, B is likely to escape liability, as there is no wrongfulness of conduct that can be imputed to B (art 417 Civil Code).
146 A’s negligence facilitated the operation of the terrorist. This, in my opinion,
will be considered A’s fault and the argument pointing to an intervening cause
will be rejected.
n) Is A directly liable to the house owner D who suffers property damage
(€ 35,000) and severe health damage because of the contamination of the water?
147 Provided that D can establish A’s fault, the main question will turn on adequate causation. In my opinion, if company A is in charge of the operation of
the security of the waterworks, then any negligence that leads to damage suffered by end-users is causally linked with A’s conduct. According to the prevailing view, a ‘normal consequence’ of a fact means one which typically occurs in the regular course of events; it is not required that it would always
happen. The Supreme Court has explained the category of ‘normal consequences’ in several judgments, using the objective criteria that flow from life
experience and science. With some exceptional cases, the Court rejected the
subjective factor related to the foreseeability of consequences, as predictability is not a category of causality but of fault.75 Moreover, adequate causation
may be both direct and indirect. The courts have held that there is a causal
link between damage and an event if the event indirectly created the favourable conditions or facilitated another event or a sequence of events, the last of
which became the direct cause of the damage. Thus, indirect causation is a
multi-element causal chain, where there is a causal dependency between the
parts of the chain, and where each part separately is subject to the causality
test.76 The answer to the question will ultimately belong to a court.

75

SN judgment of 2 June 1956, 3 CR 515/56, OSN 1/1957, at 24; SN judgment of 7 June
2001, III CKN 1536/00, LEX 52595, SN judgment of 14 March 2002, IV CKN 826/00,
LEX 74400; SN judgment of 21 January 1946, C I 318/45, Panstwo i Prawo (PiP) 1946,
no 7, 114.
76 SN judgment of 10 December 1952, C 584/52 PiP 1953, no 8-9, 366; SN judgment of 21
June 1960, 1 CR 592/59, OSN 1962/III, at 84.
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o) Is A liable to state E who provides for disaster relief measures which
amount to € 18 billion.
148 State E is a competent authority that may take the necessary preventive and
remedial measures by itself under PREP, which implements Directive
2004/35/EC. In accordance with the Directive, the state may recover the costs
it has incurred in relation to the adoption of preventive or remedial measures
from the operator. However, A is not an operator under those laws. B is the
operator and is liable for the cost of the measures. The Polish act implementing the Directive does not provide for defences allowing the operator not to
bear the prevention and remediation costs (‘permit defence’ and ‘state of the
art defence’ – see art 8.4 ELD).
149 B, having paid E’s costs, would have a recourse action against A.
Case 4
Security consultant, border control
Company A is the security consultant of state B for border control security. A
provided a comprehensive security concept for state B. It can be established
that terrorist C of case 3 slipped through the border crossing point X of state
B on 1 October. This was only possible because A’s security arrangements
are seriously flawed.
p) Is state B liable to the house owner D of case 3?
q) Can state B take recourse against company A?
r) What would the liability of state B be like if company A was not a security
consultant but rather the contractor who is obliged to service the video surveillance installation at the border crossing X, and terrorist C slipped through
the border control because of A’s negligence?
150 If A’s role is that of a security consultant, state B is solely liable for the decision regarding the implementation of the comprehensive security concept.
However, with regard to D’s claims, I doubt whether adequate causation will
be established, especially having regard to the multiplicity of causes leading
to the damage.
151 The recourse against A is highly unlikely if A is just an expert. The answer
would have been different if A was the contractor obliged to service the video
surveillance installation at the border crossing (art 429 Civil Code).
152 The possibility of raising independent contractor immunity as a defence is
dependent on the determination of whether the direct tortfeasor is an independent contractor rather than a servant. In order to answer this question, one
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has to look at the scope of power of management and control over this person’s activities.
153 In this case I am inclined to say that A as the renderer of services is an independent contractor. Art 429 Civil Code, discussed above, will apply.
Case 5
Security services, airplane crash
Company A is in charge of the security check at airport B. A’s obligations are
determined in the contract with airport B which inter alia provides that A
shall only use specially trained and certified personnel. On Sunday 2 April,
employee C, who lacks this special training, is in charge of baggage screening monitor 5 at gate 25 of airport B. When passenger D is passing through
the monitor, employee C is chatting with another passenger and fails to detect
that passenger D is carrying a box filled with highly inflammable chemicals in
his hand baggage, hidden under a notebook. Passenger D gets on the flight F676 of airline E. In full flight the chemicals become inflamed and a fire starts
in the passenger cabin. After some minutes the crew can stop the fire and
manage an emergency landing at airport F. Five passengers suffer severe gas
poisoning, two of them die and three have severe lung injuries. The airplane
is heavily damaged. The repair costs amount to € 1.5 million. Air carrier E
has to pay € 100,000 for the emergency landing to airport F, and the passengers of flight F-676 claim compensation for enduring fear of death and loss of
profits.
s) Is A liable for these costs, if passenger D’s behaviour resulted from mere
carelessness?
t) Is A liable for these costs, if passenger D acted with the intention to bring
the aircraft down (terrorist attack)?
u) Is A liable if it can only be established that passenger D slipped through
the security control? The exact reason is unclear. It is only possible that C
was careless.
154 A is liable for its employee C who should have been trained for the job. A’s
liability is based on the fault of the employee. The liability for A’s fault rests
on the airport B which contracted out the security checks because the operator
of the airport performs tasks connected with security control in civil aviation
(art 186b s 1 Aviation Law). B’s liability is based on art 429 Civil Code, with
possible independent contractor defence. Both A and B have very limited insurance coverage (see above). I believe that D’s terrorist attack/negligence/carelessness (unlawful interference) combined with A’s negligence will not exculpate A from liability for negligence.
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155 As concerns harm suffered by the passengers, the air-carrier (E) is responsible
for any damage to persons or things caused suffered by passengers involved in
an air accident under the Warsaw-Montreal system. For damages above
SDR 100,000 E is liable unless it proves that the damage was not due to its
negligence or other wrongful act or omission or due to the negligence or other
wrongful act of its servants or agents (art 21para 2 of the Montreal Convention). Below this threshold, the air carrier cannot exclude or limit claims for
compensation.
v) Passenger D is a terrorist. The crew cannot exterminate the fire, and the
aircraft crashes into a residential area and causes disastrous damage to persons and property (€ 3.5 billion). All the passengers and the crew are dead. Is
A liable for the damage? Is the aircraft carrier E liable for the damage? Can
E take recourse against A?
156 According to aviation law, an operator of the aircraft is strictly liable to third
parties for damage caused by the operation of the aircraft (arts 206 -207 Aviation Law).77 Aviation Law refers to the Civil Code liability embraced in
art 435. This means that the exclusive fault of a third person can absolve the
air-carrier from liability. See no 121 as to the exclusivity of the cause (D’s
conduct should be proven to be the sole cause of the damage). E will probably
bear the risk of compensating damage. Pursuant to art 207 s 7 Aviation Law,
all persons who were at fault are jointly and severally liable with the aircraft
operator. A and B answer as multiple tortfeasors.78
157 As to the types of reparable damage, compensation for enduring fear of death
and loss of profits is not likely to be awarded by Polish courts. The fear of
death is not recognised as a separate head of damage and the latter type is not
adequately causally linked with A’s negligence.
158 Lost profits may, however, be linked to the operation of the aircraft, so E may
theoretically be held liable for lost profits (under the high probability standard
of proof), but no case law can be provided to support such a conclusion in
similar case scenarios.
159 E has recourse claims against B who answers for A, as well as against A. The
recourse actions by E will be based on art 441 para 2 and 3 Civil Code – see
no 133.

77 SN
78

judgment of 2 December 2003, III CK 430/03, OSP 2/2005, item 21.
See A Konert, 2013, 82, 87 who suggests introducing some form of state liability for catastrophic damages arising from air terrorism (beyond any available insurance coverage).
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A. General Questions
Introduction
1

The situation in Spain in the field of non-contractual liability is currently
especially uncertain. As can be seen throughout this paper, the first Chamber
of the Supreme Court, which is responsible for civil matters, seems to be
championing a return to requiring fault and breaking with the growing trend in
respect of liability that began in Spain in the 1960s and that continued until
the beginning of the 21st century.1 At the same time, the state’s liability for
damage caused by public services, which in our system is strict, is also being
subjected to revision as of late. And, as if this were not enough, there is an
additional point which, in the field of private law, complicates matters even
more: there is special consumer legislation - the 1984 General Act on Protection of Consumers and Users (LGDCU) -, which imposes strict liability for
defective services.2 This regulation, prior to Directive 85/374/EEC and to the

1

2

The authors who are most attentive to this evolution of the system identify this return to
the idea of fault include L Díez-Picazo, 2011, 253; M Martín-Casals, 2011, 53; E Gómez
Calle, 2011, 1464, 1466. Nevertheless, other legal writers continue to insist on the traditional view of presuming fault and on the generalization of the idea of risk, eg F Reglero,
2008, 286.
LGDCU is the commonly used abbreviation of Ley 26/1984, 19 July, General de

Protección de Consumidores y Usuarios.
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Spanish Act on Liability for Damage Caused by Defective Products (LRPD)3
of 1994 which incorporated that Directive into Spanish law, has now been rewritten in a single text – the 2007 Revised Text of the General Act for the
Protection of Consumers and Users (TRLDCU) - in which both liability for
defective services and liability for defective products are mixed together in a
rather confusing manner.4
II. Bases of Liability
2

I will devote this first section to the liability of natural and legal persons under
private law and a second section to describing the special regime that is applicable to damage caused by the state.
2. 1. Fault based liability (private law)
a) Please describe very briefly the fundamentals of fault based liability in
your jurisdiction.

3

The rules in Spanish law which impose fault based liability are primarily
established in the Civil Code (CC) and there have been few modifications to
them since they were passed at the end of the 19th century. Likewise, it
should be noted that the Spanish Criminal Code (CP) also regulates civil liability when the damage has been caused when committing a criminal offense.
This is due to historical reasons (the CP is prior to the CC) and gives rise to
undesirable complications. In spite of everything, there are those who defend
this solution for procedural economy.5 In this way, the general rule is that the
criminal courts decide about civil liability when the damage has been caused
in the commission of a criminal offense, using the Criminal Code’s provisions
to that end. For their part, civil courts decide - under the provisions of the Civil Code - all other cases of liability for damage caused by private individuals
and legal persons. All told, it should be acknowledged that there are no great
differences between these two sets of rules.6

4

The general rule of our system of non-contractual liability is contained in
art 1902 CC, which establishes a system based on a general clause of liability,

3

LRPD is the abbreviation of Ley 22/1994, 6 July, de Responsabilidad Civil por los Daños
Causados por Productos Defectuosos.
4 TRLDCU is the abbreviation of Texto Refundido de la Ley General para la Defensa de los
Consumidores y Usuarios y otras Leyes Complementarias. It was passed by Royal Legislative Decree 1/2007, of 16 November 2007.
5 See a good explanation in F Pantaleón, 1993-a, passim.
6 The main differences are those related to the liability of others (liability of the principal is
subsidiary ex art 120 CP, while it is direct in art 1903 CC) and the matter of the statute
of limitations (which is fifteen years in liability that concurs with a criminal act in comparison to one year in the CC).
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along the lines of the model of the Code Napoléon.7 The general requirements
of liability are the existence of damage, fault and a causal link between them.8
In this system, unlawfulness plays a limited role; it is centred on the conduct
of the defendant and it only functions when attributing liability for fault; that
is to say, it only functions as a basis for assessing the conduct of the author of
the damage as incorrect.9 In any case, this is not a system based upon a closed
list of torts - as might occur in the common law of torts, nor a general clause
system that requires damage to an absolute right of the victim, as occurs paradigmatically in the German Civil Code (Bürgerliches Gesetzbuch).
ii) Fault
5

It is understood that conduct amounts to fault both in cases of intent and negligence. As comparative law specialists have pointed out, a system based on
this general clause of liability revolves around the idea of fault, which serves
as a filter to what is recoverable.10 In the most common Spanish books on this
topic, fault is usually defined as an infraction of the general principle of not
damaging another (neminem laedere) and a reference to the model of conduct
of the ‘good head of the family’, in other words, of the average reasonable
person. This means defining fault causing damage in terms of foreseeability.
Therefore, it is required that the damage be foreseeable and that the subject is
in breach of a duty to prevent it.11 In spite of being included in sections of the
CC on contract law, arts 1104 and 1105 of the CC are frequently mentioned in
legal writing.12
7

Art 1902 reads, in the version provided by the Spanish Ministry of Justice, as follows:
‘The person who, as a result of an action or omission, causes damage to another by his
fault or negligence shall be obliged to repair the damaged caused’. From now on I will
use this English version of the Spanish Civil Code that can be consulted at
http://www.mjusticia.gob.es/cs/Satellite/es/1288774502225/TextoPublicaciones.html,
accessed 5 May 2013.
8 Amongst many others see M Martín-Casals and J Solé Feliu, 2010, 2046, where the requirement of fault is divided into two: action or omission and negligence.
9 A good explanation of these topics can be found in L Díez-Picazo, 2011, 297 ff. The approaches that deny or limit unlawfulness are introduced by F Pantaleón, 1993-b, 1994.
He is followed by many other young legal writers, such as C Asua, 1998, 465. The majority of legal writing, however, generally defends this requirement, often by referring to
the duty not to damage (neminem laedere). This can be seen, for example, in J L Lacruz
et al, 2005, 468.
10 See, amongst many others P Gregoire, 1971, 77-79; S Banakas, 1999, 267.
11 M Martín-Casals and J Solé Feliu, 2010, 2051. F Reglero, 2008-a, 286.
12 As in M Martín-Casals and J Solé Feliu, 2010, 2051; J Plaza, 2011, 1456; M Yzquierdo,
2001, 225. A critical approach in F Pantaleón, 1991, 1031. Art 1104 CC reads ‘The
debtor’s fault or negligence consists of the omission of the diligence required by the nature of the obligation that corresponds to the circumstances of the persons, the time and
the place’. Art 1105 CC: ‘Outside the cases expressly mentioned in the law, and those in
which the obligation should require it, no one shall be liable for events which cannot be
foreseen or which, being foreseen, should be inevitable’.
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6

As a reflection and cause of this manner of defining fault in the pertinent
literature, this requirement has been interpreted in very wide terms in Spanish
jurisprudence from the 1960s on in a process of widening non-contractual liability similar to that which took place in other systems, and in our case, also
following French doctrinal and case law developments in this respect.13 It is
probably for this reason that legal writers have not felt the necessity to formulate ambits with precision, and neither has there been a great deal of concern
in case law for carrying out much analysis of the requirement in judgments.14
Rather to the contrary, the use of different techniques of making liability more
and more strict that are very well known in the pertinent literature has spread:
(a) the raising of the required standard of care to levels which are almost impossible to achieve, (b) the reversal of the burden of proof of fault with the
formulation that, if damage has occurred, it is thus proven that there was some
lack of prevention and therefore the defendant is the one who to has to prove
he took due care and (c) the application in some not very well-defined cases
of the so-called theory of risk – he who introduces a risk to society to obtain a
benefit should compensate the damage that he causes – which on occasion is
identified with the idea expressed by the formula cuius commoda eius incommoda.

7

In light of this view of things, some authors have defended stricter points of
view that have been quite critical of the Spanish situation. In a graphic manner
referring to this previous situation in which case law oscillated between imposing liability for fault or imposing it strictly, Professor Díez-Picazo said that
‘it is not even possible to determine beforehand which (cases) will be judged
by one type or regime of liability and which by another’.15

8

This strictest point of view insists on a regulatory view of fault that negates
the existence of an authentic general rule of not causing damage to another
and that, therefore, postulates a detailed analysis of fault.16 In this new return
to the original idea of fault, the line in case law seems to admit that fault is
presumed in some cases: those of extraordinary risk, disproportionate damage
or lack of cooperation from the author when obligated to facilitate an explana-

13

STS 6 May 1983 (RJ 2670) or STS 11 May 1983 (RJ 2683) are good examples, taken
from F Reglero, 2008-a, 292. The best short review of this process is in L Díez-Picazo,
2011, 123-131, who sets the beginning of this process in the STS 30 June 1959. The
classic, pioneering and extensive reference is S Cavanillas Múgica, 1987.
14 This can be confirmed in the description by F Reglero, 2008-a, 283.
15 L Díez-Picazo, 1999, 37.
16 As pointed out in M Martín-Casals and J Solé Feliu, 2010, 2051, among the most recent
judgments that do go into detail as to what the fault consists of in the particular case,
these can be highlighted, STS 17-7-2007 (RJ 4895) and STS 21.11.2008 (RJ 2009/144),
according to which art 4:102 Principles of European Tort Law (PETL) can be referred to
in order to determine the circumstances that should be analysed to establish if there is
fault.
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tion of the damage.17 In the remaining cases, fault must be proven by the
plaintiff (art 217 Act of Civil Procedure; LEC).
iii) Vicarious Liability
9

Along with that liability for fault in respect of one’s own conduct set out in
art 1902 CC, art 1903 CC establishes liability for others.18 In terms of its
wording, art 1903 also appears to be based on the idea of fault, but with the
peculiarity that, in it, fault of the principal is iuris tantum presumed.19 This is
not, however, an authentic vicarious liability in the sense given to this term in
common law.20 Art 1903 regulates the liability of parents and guardians for
damage caused by minors or legally incompetent persons who are under their
guardianship, the liability of employers for damage caused by their employees
and that of the heads of (private) schools for the damage caused by the minors
who study at them. In all of these cases, it is understood that the parents and
guardians, the employers and the heads of schools answer for fault in vigilando or fault in eligendo, that is to say, for their own fault. For this reason,
art 1903 VI permits the test of due care and art 1904 CC permits employers
and heads of schools to claim for damages that they have had to pay to the
victim from their employees or teachers (in the latter case, only if there is intent or serious fault).21
17

See STS 16 February 2009 (RJ 1491). Along the same lines, STS 2 March 2006 (RJ
5508); STS 22 February 2007 (RJ 1520); and STS 5 May 2008 (RJ 2947), cited by M
Martín-Casals, 2011, 54.
18 Art 1903 is as follows: ‘The obligation imposed pursuant to the preceding art shall be
enforceable not only as a result of one’s own actions or omissions but also of those of
such persons for whom one is liable. Parents are liable for damage caused by children
under their care. Guardians are liable for damage caused by minors or incapacitated
persons who are under their authority and who live in their company. Likewise, the
owners or managers of an establishment or undertaking shall be liable for damage
caused by their employees, in the service in which they are employed or in the performance of their duties. Persons or entities which own an educational centre other than a
centre for higher education shall be liable for the damage caused by its underage students during the periods in which the latter are under the control or supervision of the
Centre’s teaching staff, or while conducting school, extracurricular or complementary
activities. The liability provided in the present art shall cease if the persons mentioned
therein should evidence that they acted with all the diligence of an orderly paterfamilias
to prevent the damage’.
19 M Martín-Casals and J Solé Feliu, 2010, 2055; E Gómez Calle, 2011, 1465.
20 On the contrary, art 120.4 CP does establish strict liability (although subsidiary) of the
principal for the criminal acts of his auxiliaries.
21 There is an ongoing dispute among legal writers over the meaning of art 1903, with
art 1904 playing a crucial role in it. The disputed question is if the principal can take recourse against the employee for the whole amount of the award that the former has paid
to the victim or, on the contrary, only for a part of it. On this, see M Martín-Casals and J
Solé Feliu, 2010, 2062; E Gómez Calle, 2011, 1478; and E Roca Trías, 1998, 20-21. Art
1904 reads: ‘The person who pays damages caused by his employees may recover from
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10 In any case, within the broad view of liability which began in the 1960s, it
was almost impossible to be exonerated under art 1903. In fact, it has been
said that parents’ liability for the damage caused by their children was strict in
the case law and the same was true in the case of the employer’s liability for
damage caused by the employee. On the contrary, there are some court decisions that exonerate the school from liability by accepting that the behaviour
of its teachers was correct. However, as has been already pointed out, the return to requiring fault is remarkable in recent case law.22
11 Employer’s liability requires: (a) that the principal is an entrepreneur, (b) that
the harm is caused in the service in which the employee was employed, (c)
that the employee acted negligently and (d) that the principal and the employee are in a hierarchical relationship.23 It is usually pointed out among our legal
writers that the principal does not answer for the damage caused by an independent contractor, unless the former committed fault (culpa in eligendo or
culpa in vigilando) or unless we are dealing with non-delegable duties.24
iv) Effects of contributory fault
12 Among our legal writers there is debate about whether we are dealing with a
problem of contributory fault or whether we are dealing with a problem of
contributory causes.25 Recently, it has been argued that the true problem is
one of contributory liabilities, following the so-called mirror theory.26 In any
case, it is clearly held that contributory fault by the victim leads to a limitation
or even an exclusion of the award.27 Usually art 1103 CC is used as a legal basis for this conclusion.28 Currently, art 104 CP is a better argument. On the
the latter the amount paid. The owners of educational centers other than center for
higher education may claim from the teachers the amounts paid by the former in the
event of wilful misconduct or gross negligence in the exercise of their duties being the
cause of the damage’.
22 See M Martín-Casals and J Solé Feliu, 2010, 2056 and E Gómez Calle, 2011, 1466. See
also STS 22 May 2007 (RJ 4620); STS 4 December 2007 (RJ 2008/251); STS 20 June
2008 (RJ 4260); STS 21 November 2009 (RJ 144).
23 See these requirements in M Martín-Casals and J Solé Feliu, 2010, 2059, and also E
Gómez Calle, 2011, 1472. There is some debate over the role of the requirement of the
employee’s negligence. In any case, it is not necessary to get to a complete identification
of the particular employee who was in fault. E Gómez Calle, 2011, 1474, STS 15 November 2005 (RJ 7632); STS 6 March 2008 (RJ 2938).
24 JM Miquel, 1983, 1506 ff. In this sense, STS 26 September 2007 (RJ 5350); and STS 17
September 2008 (RJ 5881), amongst others.
25 See, for example, F Reglero and M Medina, 2008, 909.
26 As explained in M Martín-Casals and J Solé Feliu, 2010, 2053.
27 Amongst many others see E Roca Trías, 2003, 162.
28 As can be seen in S Díaz Alabart, 1988, 1133. See a critical view of such a use of
art 1103 in M Yzquierdo, 2001, 234. Art 1103 CC reads as follows: ‘Liability arising
from negligence is equally enforceable in the performance of all kinds of obligations;
but may be moderated by the Courts on a case-by-case basis’.

201

Del Olmo

other hand, contributory fault is also regulated in some special liability regimes.29
b) Are there special rules with respect to the concurrence of contractual and
non-contractual claims?
13 The Spanish legal system does not follow what a French lawyer would call a
rule of non-cumul. On the contrary, our case law shows a very flexible attitude towards the possibility of claiming damages either by using the rules of
contractual liability or the rules on non-contractual liability.30 Nevertheless, it
should be pointed out that it is not clear whether the very broad understanding
of the liability system that has existed in Spain since the 1960s has played a
role in this flexible attitude of the case law.31 In fact, the most influential legal
writers currently promote a more rigorous view of such questions. They argue
in favour of a contractual view of such questions on the basis that that there
are some contractual duties to protect the other party that can be the basis of a
claim for damages in case of personal injuries, death or property damage.
Thus, they avoid the possibility of having a non-contractual claim circumvent
the risk distribution agreed on by the parties to the contract.32
3. 2. Liability of the State
14 In the Spanish legal system, the state liability is governed by a special regime
contained in art 106 of the Spanish Constitution and in art 139 of Act 30/1992
of the Legal Regime of Public Administration and Administrative Procedure
(LRJPAC).33 This special regime imposes liability on the state for the normal
or abnormal functioning of the public services. Thus, the mainstream of legal
writers contends that state liability in Spain is strict.34 This regime was introduced in the 1956 Act on Compulsory Expropriation and its evolution since
then has been remarkable.35 At the beginning, case law tended to ignore the
new provision of state liability in cases in which the public services had functioned correctly, ie case law continued to work as if the state liability was still
based upon a fault requirement. In a second period of the evolution, beginning
in the 1970s, the courts began to impose true strict liability in cases of ser29

See art 145 TRLDCU, art 33.5 of the Hunting Act and art 6.2 of the Act on Civil Liability for Nuclear Damage (LRDN, Ley 12/2011, of 27 May sobre Responsabilidad Civil
por Daños Nucleares o Producidos por Materiales Radiactivos).In fact, even the old
art 1905 CC uses the contributory fault defence to exonerate the owner of an animal
from liability.
30 Amongst many others see STS 7 October 2002 (RJ 357); STS 23 December 2004 (RJ
2005/82).
31 Cf L Díez-Picazo, 2011, 226.
32 See L Díez-Picazo, 2011, 231 and A Cabanillas Sánchez, 2000, 15 ff.
33 LRJPAC is the abbreviation of Ley 30/1992, 26 November, de Régimen Jurídico de las
Administraciones Públicas y del Procedimiento Administrativo Común.
34 See, for example, J A Santamaría Pastor, 2002, 498; F J Ahumada Ramos, 2004, 55 ff.
35 E García de Enterría and T R Fernández, 2011, 381 ff.
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vices correctly performed.36 This change in the case law was warmly welcomed by the legal writers, who defended a very broad view of state liability
underlining that in such a way the treatment of the cases bordering between
state liability and expropriation were more easily solved.37 When the courts
began to apply the strict liability regime to all public services, especially to
public health services, some surprising court decisions appeared that were
very much criticised. Thus, some legal writers began to highlight that such a
broad liability system was not sustainable and that such a view of the system
converts it into a non-fault compensation scheme very close to the social security system.38 Currently, these critics have moved the mainstream of the administrative law legal writers to change their point of view. Therefore, nowadays they limit the application of a strict liability regime only to public services that create risks.39 Usually, administrative law legal writers (and also
contentious administrative court decisions) do not use the concept of fault but
they use the idea of unlawfulness of damage to arrive at the same outcome.40
Thus, they formulate the test for liability not by asking whether or not the
public body causing damage was negligent, but asking whether or not the victim has the obligation to suffer the damage inflicted upon him by the public
authority.41
15 All in all, this new line of argumentation, which is currently common among
administrative law legal writers, coexists with some other legal writers and
court decisions that are still based on the broad framework defended in the
1970s. This means that currently it is difficult to reach clear-cut solutions in
the Spanish system of state liability.42
16 Regarding the general questions asked in the questionnaire, it could be said
that:
a) State liability does not depend on the question of negligence, so it is not
necessary to resort to presumptions of fault or other devices to be more
plaintiff-friendly.
36

It has been highlighted that the change in case law took place in STS 28 January 1972
and STS 8 February 1973.
37 See any of the first editions of the classical book by E García de Enterría and T R Fernández (no 36). In those days only F Garrido Falla (in the first edition of the book quoted in no 39) argued that state liability could not be seen so widely.
38 A private law professor’s paper was crucial to changing the perception of the state liability regime. I am speaking of F Pantaleón’s work, 1994, 237-238. According to Professor
Pantaleón’s work, some public law professors have adopted the same critical point of
view. See, for instance, L Martín Rebollo, 2003, 133.
39 E García de Enterría and T R Fernández, 2011, 409; R Parada, 2012, 572, J A Santamaría
Pastor, 2002, 508. See a more precise presentation of these questions in F Garrido Falla,
2012, 354-355.
40 See R Parada, 2012, 568 amongst many others.
41 See E García de Enterría and T R Fernández, 2011, 388 and 390-391.
42 F J Ahumada Ramos, 2004, 533 agrees with this diagnosis of the situation.
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b) Nevertheless, the victim’s contributory fault to the damage is taken into
account to limit the award. Sometimes, the court decisions use art 1103
CC to that end.43
c) Within the broad framework used in the 1970s for state liability, it was not
even necessary to ask many questions about how the state liability for
others’ acts was.44 In any case, the situation can be described as follows:

43

•

The state was liable for the damage caused by the civil servants it
uses to act. This category would encompass authentic civil servants and any other employees who may work for the state, without being very strict on the legal character of the contract or relationship that would link the state and the said employees.45 The
test for establishing the liability of the state for another person’s
act was whether this person was integrated or not into the structure of the public administration. Is some ways, this test is quite
similar to the one used in art 1903 CC. This can be seen in the
requisite of being subject hierarchically to the public administration and the requisite of acting within the functions implied by
the performance of the public service.46 Since the 1992 reform of
the state liability regime in the LRJPAC, the officer who caused
the damage can not be personally sued, but the public administration is obliged to take recourse against him (art 145 LRJPAC).47

•

Due to them not being integrated in the structure of the public
administration, the state is not liable for the damage caused by its
contractors.48 There are two exceptions to this rule: the state is liable (a) if the damage was caused by the contractor acting under
imperative orders issued by the public administration and (b) if
the state had delegated upon the contractor public functions.49

See, amongst others, E García de Enterría and T R Fernández, 2011, 420; F J Ahumada
Ramos, 2004, 390; J A Santamaría Pastor, 2002, 512.
44 See E García de Enterría and T R Fernández, 2011, 404, where they explain that the fact
that we are dealing with an administrative activity or service is enough to impose liability. In reality, perhaps the intention was to allude to cases of anonymous fault or of defect in the organisation, which is dealt with more clearly in R Parada, 2012, 571.
45 See R Parada, 2012, 571 and J A Santamaría Pastor, 2002, 504.
46 See E García de Enterría and T R Fernández, 2011, 408 and STS 27 May 1987 (RJ 133).
47 E García de Enterría and T R Fernández, 2011, 424 and J A Santamaría Pastor, 2002,
498.
48 See arts 214, 230 and 280 of the Revised Text of the Act on Contracts in the Public Sector (from now on quoted as TRLCSP, abbreviation for Texto Refundido de la Ley de
Contratos del Sector Público, passed by Royal Legislative Decree 3/2011, 14 November).
49 This is the opinion held by the majority of legal writers. See J A Moreno Molina and F
Pleite Guadamillas, 2012, 882 and 884 for this standpoint. See also, amongst many others, R Parada, 2012, 569 and F J Ahumada Ramos, 2004, 466 and the literature quoted

204

Del Olmo

Some relevant legal writers have pointed out that the state would
also be liable if it is at fault in choosing or monitoring the contractor.50 In any case, it should be noted that following some other minority opinion, the state would always be liable to the victim for the damage caused by its contractors notwithstanding the
fact that later the state can take recourse against the said contractor.51
4. Product liability
Do the product liability rules in your jurisdiction differ from the EU Product
Liability Directive?
17 Directive 85/374/EEC was transposed into our legal system by the 1994 Act
on Liability for Damage Caused by Defective Products (LRPD).52 It has been
said that this transposition enacted a liability regime very close to the one set
out in the original Directive.53 In 2007 this regime was revised by the Government and it is currently contained in the Revised Text of the General Act
for the Protection of Consumers and Users (TRLDCU).54 The main differences between the Spanish regime and the said Directive are the following:
•

Art 146 TRLDCU reads as follows: ‘Suppliers of defective products shall be liable, as if they were producers, where they have
supplied a product in the knowledge of the existence of the defect. In this case, the supplier shall be able to bring an action for
recovery against the producer’. This is an innovation introduced
in the 1994 LRPD.

•

Pursuant to art 140.3 TRLDCU, the risk development defence is
not applicable to medicines, foods or foodstuffs intended for human consumption.

•

Pain and suffering (daño moral) is not recoverable under TRLDCU. This exclusion, which goes against the Spanish legal tradition, has been strongly criticised.55

•

Art 141 TRLDCU limits a producer’s total liability for damage
resulting from a death or personal injury and caused by identical

herein. In the case law, see STS (3rd Chamber) 28 May 1980 (RJ 2844); STS 12 February 2000 (RJ 2172); STS 7 April 2001 (RJ 6794), amongst many others.
50 F Pantaleón, 1985; L Martín Rebollo, 2003, 620; M Beladiez Rojo, 1997, 206. Along the
same lines, J A Moreno Molina and F Pleite Guadamillas, 2012, 895.
51 See this line of thinking in F González Navarro, 1976, 44-45, 239, amongst many others.
52 See no 3.
53 See M A Parra Lucán, 1995, 723, holding that opinion.
54 See
no
4.
There
is
an
English
version
of
it
at
http://www.mjusticia.gob.es/cs/Satellite/es/1288774502225/TextoPublicaciones.html,
accessed 5 May 2013.
55 M A Parra Lucán, 1995, 751 and M Martín-Casals and J Solé Feliu, 2008, 97-99.
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items with the same defect to € 63,106,270.96. Also, this
art provides for a threshold of € 390.66 which shall be deducted
from the amount of compensation for damage to property.
•

Art 138 TRLDCU set a period of three months for the product
supplier to identify the producer of the defective product. Otherwise, the former shall be considered liable instead of the producer. This period is the equivalent to the wording (reasonable period) used in art 3.3 of the Directive.

•

Diverging from art 10.1 of the Directive, art 143 TRLDCU reads
‘Actions for the recovery of damages, as provided for in this
chapter, must be brought within three years, counting from the
date the damages were incurred by the injured party, whether
due to the product defect or for the damage that this defect
caused, provided that this was known to the party liable for the
damages. Actions seeking the payment of compensation from all
other parties liable for damages must be brought within one
year, counting from the date of compensation payment’. The
normal period of limitations applicable to non-contractual liability in Spain is also one year (art 1968.2 CC).56

5. Special liability regimes
a) Does your jurisdiction provide for instruments to tighten or increase liability with respect to dangerous activities?
18 The Spanish Civil Code does not include a general clause imposing strict
liability in particular cases. Nevertheless, some legal writers think that the introduction of abnormally dangerous goods or activities within social life must
entail the imposition of strict liability. Probably under that influence, the most
recent case law, sometimes paying attention to the PETL provisions, has begun to adopt such an argument.
19 There is no provision like art 1364 of the French Civil Code in our legal system. Nevertheless, some ideas related to the French view of ‘responsabilité du
fait des choses’ were relatively common among Spanish legal writers between
1960 and 1980. To this end, they use arts 1905-1910 CC, which contain provisions imposing strict liability for damage caused by animals, damage caused
by the most relevant industrial facilities and equipment of the 19th century
(machines, fumes, explosive substances, etc) and damage caused by buildings
falling into ruin. In those years, arts 1905-1910 of the Spanish Civil Code
were used to argue that the owner of a dangerous thing is liable as such for the
mere occurrence of damage, without many other requirements. Such an argument was not only used in cases related to abnormally dangerous things, but
56

There are some other minor differences that can be traced in M A Parra Lucán, 1995,
passim.
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even in cases of normal things that were considered dangerous because they
have caused damage. Paradoxically, in those years arts 1905-1910 CC were
scarcely relied on to base court decisions. What was very common then was
that the court decision used a very wide understanding of the general clause of
fault liability contained in art 1902 CC, an understanding that was based upon
the atmosphere derived from the said arts 1905-1910. The role played by arts
1905-1910 CC was later played by arts 26 and 28 of the LGDCU enacted in
1984. In the LGDCU, a strict liability regime for some defective products and
services (art 28) and a general presumption of fault of the producer (art 26) to
protect consumers was introduced to Spain. Nevertheless, some civil courts
still operated by applying a plaintiff-friendly version of art 1902 (including a
presumption of fault) that was based obiter dicta on the objective regime contained in the new LGDCU. This statutory regime was thus drawn on to show
that the natural evolution of non-contractual liability was to become more objective also in art 1902 CC. Even the 1994 LRPD, which is the transposition
of Directive 85/347/EEC into the Spanish legal system, was used likewise.57
20 As can be seen in the description contained in the previous paragraph, the
most common instrument to tighten or increase liability in Spain was a reversal of the burden of proof of fault. In our legal system the mechanism of presuming causality is not very common.
b) Does your jurisdiction provide for special rules concerning third party liability for airplanes, genetically modified organisms, nuclear installations,
medical products (pharmaceuticals) and environmental harm?
21 In the Spanish legal system there are some special rules on third party liability
contained in some specific statutes:
•

57

Regarding third party liability, in our legal system the relevant
rules are basically contained in the Act of Aeronautical navigation (LNA).58 This Act contains a strict liability regime (art 120)
coupled with compulsory insurance and liability caps (art 117).59
Liability under the LNA is also strict for the damage suffered by
third parties by the action of airplanes either on the ground or in
flight, and for the things that fall from airplanes (art 119). Pursuant to art 121 LNA, the airline or operator is additionally liable
for the wrongdoing of its employees, under the general rules of

See M A Parra Lucán, 1995, 730 and C Gómez Laplaza and S Díaz Alabart, 2000, 541542.
58 LNA is the abbreviation commonly used for Ley de Navegación Aérea, 21 June 1960.
Regarding liability towards passengers, Regulation (EC) no 2027/97 of the Council of 9
October 1997 on air carrier liability in respect of the carriage of passengers and their
baggage by air also has to be taken into account, among some other international texts.
See M T Álvarez Moreno, 2000, passim.
59 These liability caps are explained in I Arroyo Martínez, 2006, 145.
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the Civil Code, if the employees’ intent or gross negligence can
be proved.60

60

•

The Spanish Act on the Legal Regime of the Confined use of
Genetically Modified Organisms contains a specific regulation
on such issues.61 The Act transposes Directives 1998/81/EC and
2001/18/EC into Spanish law. Under the regime provided in this
GMO Act, whenever the public administration is aware of the
commission of one of the administrative offences that the said
Act covers, it must impose a sanction upon the offender (art 38).
Additionally, the offender is under the duty to restore the damage
caused and to pay damages. Administrative sanctions require
fault (nulla poena sine culpa) and, therefore, we are dealing with
fault liability. Nevertheless, as we will see below, the Spanish
Act on environmental liability enacts a strict liability regime
coupled with a presumed fault liability regime that are also applicable to damage caused to the environment by GMOs. Although the GMO Act is silent on this point, the Spanish Act on
environmental Liability (LRM) contains a presumption of causality that also applies in cases of environmental damage caused by
the confined utilisation of GMOs.62

•

The Spanish Act on civil liability for nuclear damage (LRDN)
contains a strict liability regime and liability caps (art 4.1). Art 5
LRDN foresees a state fund to make good the damage excluded
from the award by these caps. Within the so-called nuclear damage which the LRDN defines, damages for death or personal injury and property damage, consequential damages, the cost of the
measures of restoration of the environment, the cost of the preventive measures adopted and the loss of profits derived from the
damage caused to goods not already included in the said property
damage (art 3.1.h) are included. The nuclear operator is not liable
in case of armed conflict, hostilities, civil war or insurrection (art
6.3). Contributory fault by the victim limits or excludes liability
only in case of intent or gross negligence. Pursuant to art 12
LRDN, the operator needs to be insured, make a deposit or have
another form of guarantee.

STS 28 May 2007 (RJ 3131) makes this clear.
See Ley 9/2003, 25 April, de Régimen jurídico de la utilización confinada, liberación
voluntaria y comercialización de organismos modificados genéticamente. The Royal
Decree 178/2004, of 30 January, contains the implementing regulation of this Act
9/2003. See M Martín-Casals and A Ruda, 2010, 477-558.
62 LRM is the abbreviation of Ley 26/2007, of 23 October, de Responsabilidad Medioambiental. Its implementing regulation is contained in Royal Decree 2090/2008, of 22 December. For the said presumption of causality, see Annex III no 11 in connection with
art 3.1 LRM. See also its Annex no 12.
61
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•

The aforementioned LRM – which transposes Directive
2004/35/EC into Spanish law - contains the main part of the
Spanish rules on liability for environmental damage. It is devoted
to the treatment of environmental damage to the fauna, flora, water, and soil. Damage caused to privately owned assets is not included in the LRM, but in art 1908 CC. The LRM imposes strict
liability upon the operator, which has to be a professional person
or an enterprise, as regards the activities included in its Annex
III. With respect to the same activities, the LRM includes a presumption of causality (art 3.1).63 Other activities not included in
Annex III are only subject to a fault liability regime. Within the
strict liability regime, liability may be given by the public administration (art 14). The LRM does not contain liability caps, but it
does contain different thresholds to be taken into account to calculate the financial guarantee which is compulsory for those who
want to carry out one of the activities included in Annex III (art
24).

III. Relationship with regulation
a) Please explain the relationship of tort liability with regulations.
b) Are there specific regulations governing the risks of the Security Industry?
How and by which regulatory body are these rules enforced?
22 In Spain, it is unanimously accepted that a breach of an administrative regulation amounts to fault, but, as Professor Cavanillas Múgica put it, on the one
hand, the existence of fault does not require the breach of any specific rule
and, on the other hand, the fulfilment of the requirements established in the
particular regulation is insufficient to exclude the possibility of being considered negligent.64 Some authors have warned that, to prove fault by proving the
breach of an administrative regulation, it is necessary that the damage caused
is included in the scope of protection of the infringed rule.65 The basic consequence in this respect of a breach of an administrative regulation in Spain is,
therefore, to simplify the proving of negligence.
23 In the broad view of liability that has existed since the 1960s, the significance
of a breach of administrative regulations in relation to tort law was normally
integrated in the so-called principle of ‘exhausted diligence’ (agotamiento de
la diligencia). As our Supreme Court put it, if the measures adopted under the
regulation to foresee and prevent any foreseeable and avoidable damage have
been unsuccessful, this proves that they were insufficient and incomplete, so
63

Explained in N Álvarez Lata, 2008, 69 ff.
S Cavanillas Múgica, 1987, 49. Among private law legal writers, amongst many others
see L Díez-Picazo, 2000, 158. The same idea in a public law author can be found in J A
Carrillo Donaire, 2000, 684.
65 M Yzquierdo, 2001, 277, following the path initiated by F Pantaleón, 1990.
64
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the diligence adopted is not complete”.66 Nowadays this point of view has
been abandoned by case law or, at least, not so frequently followed.67
24 From a positive point of view, the fulfilment of every administrative requirement may be a good way to try to prove diligence. Sometimes, it has been
said in case law that this fulfilment means that liability may not be seen as
strict even in cases of entrepreneurial risk, because the said requirements define the ambit of the risk created by the enterprise.68 In the field of liability for
products it has been said that proving the fulfilment of the requirements of
administrative regulations may be the proof required in art 140.1.b TRLDCU
to be exonerated from liability because, given the circumstances of the case, it
may be presumed that the defect did not exist when the producer put the product into circulation.69
IV. Causation
a) What is the burden of proof in general (standard of proof) with respect to
the proof of causation?
b) Does your jurisdiction provide for any instruments to lighten the burden of
proof for the claimant with respect to the proof of causation?
25 Causation has to be proved by the defendant and is almost never presumed, at
least openly.70 The standard of proof is very high in the Spanish legal system,
at least according to what one reads in court decisions.71 Case law provides
the formulations that reflect this firm point of view. Thus, court decisions can
be found saying that is the standard required absolute certainty or absolutely
conclusive evidence, or saying that it is not enough to prove facts that only
support a mere coincidence, a deduction or only a probability of causation.72
Some legal writers have introduced nuances to this strict point of view, underscoring that sometimes causation may be presumed, especially when one of
the parties suffers specific problems in proving the circumstances of acci66

STS 12 February 1981. The same idea, amongst many others, in STS 24 May 1993 (RJ
3727) and STS 7 April 1997 (RJ 2743). See P del Olmo, 2007, 254 and the literature
quoted herein.
67 STS 16 October 2007 (RJ 7102) and STS 21 November 2008 (RJ 2009/144), amongst
many others. To confirm this, see E Gómez Calle, 2011, 1466.
68 STS 2 October 1987 (RJ 6964).
69 J A Carrillo Donaire, 2000, 684.
70 Amongst many others see F Reglero and M Medina, 2008, 733. Legal writers are very
critical on certain court decisions that do presume causation. See, for example, STS 22
January 1996, and the criticism of Díez-Picazo, 1999, 25 and C Díaz-Regañón, 1996,
715. For her part, M A Parra Lucán, 1995, suggests that sometimes case law even presumed causation in the very broad view of liability that existed in the 1960s.
71 E Roca Trías, 2003, 159.
72 STS 6 February 1999 (RJ 1052); STS 30 June 2000 (RJ 5918); STS 20 February 2003
(RJ 1174); STS 10 December 2008 (RJ 1009/16), amongst others.
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dents.73 This happens in medical liability and other fields of technological
complexity.74 Thus, it is said that a ‘reasonable probability of existence’ may
suffice to prove causation.75
V. Attribution of liability
a) How is liability attributed to multiple parties?
26 In principle, if the same damage is caused by multiple parties, each person is
liable for the part of it effectively caused by him. If it is not possible to determine which part of the damage is attributable to which person, the general
rule in the Spanish legal system is to solve the uncertain situation by application of a joint and several liability regime called ‘special solidarity’ (solidaridad impropia) or, in other words, the regime of a ‘in solidum obligation’.76 It
is true that no art in the Civil Code sets this out so openly, but this general rule
is supported by constant case law and by the vast majority of legal writers.77
This is how our legal system solves the problems of uncertain causation, as a
general rule.78
27 The said general rule is in fact formulated in some special rules contained in
certain statutes.79 The most general formulation is provided in 32 TRLDCU,
to protect consumers against defective products or services.80 For its part, the
73

F Pantaleón, 1993-b, 1983; M J Santos Morón, 2003, 3020, M Yzquierdo, 2001, 214. In
case law, see STS 10 June 2004 (RJ 3605) and STS 4 October 2004 (RJ 5981). Currently, art 217.6 LEC is applicable. See G Ormazábal, 2005, passim.
74 In the field of products liability, M A Parra Lucán, 2008, 587-588 explains that presumptions of causation are not so infrequent.
75 L Díez-Picazo, 1999, 238; R de Ángel, 1995, 77 ff. The formula can be also found in case
law, for example in STS 26 July 2001 (RJ 84236) or 18 March 2004 (RJ 1823). Probabilistic causation is known among some legal writers, such as M Martín-Casals, 2011, 37
and A Ruda, 2008, 316 ff.
76 See this general rule, amongst many others, in L Díez-Picazo, 2011, 143; E Gómez Calle,
2008, 971 and the recent reiteration of such rule in M Martín-Casals, 2011, 88 ff. The
said general rule had been advanced by R De Ángel, 1984, passim. Recently, some critics of the rule, from the point of view of an economic analysis of law, can be found in C
Gómez Ligüerre, 2007.
77 An art 1122 II was introduced to that end, in a 2009 proposal of reform of the Civil Code.
78 M Martín-Casals 2011, 44.
79 That is the case in airplanes liability (LNA, art 123), nuclear accidents (LRDN, art 4),
building damages (LOE, art 17) and state liability (LRJPAC, art 140). What public law
legal scholars write about how damage caused by multiple parties is attributed is very
similar to the writings of private law legal writers. See, E García de Enterría and T R
Fernández, 2011, 421; J A Santamaría Pastor, 2002, 512-513 and F J Ahumada Ramos,
2004, 369; M Beladiez Rojo, 1997, 206-207.
80 Art 132 TRLDCU is as follows: ‘Persons liable for the same damage through the application of this book shall be jointly and severally liable as regards the injured parties.
Those who may be liable to the injured party shall have the right to claim for recovery
from other parties liable, depending on their involvement in causing the damages’.
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Criminal Code provides that, in cases of a planned common action of a group,
the same joint and several liability regime is of application (art 116 CP).
b) Does your jurisdiction - in fault based or no-fault liability - provide for the
(legal) channelling of liability to one person?
28 In principle, the answer is negative. I think that this can be seen in the fact
that, in the general rules of the Civil Code regarding liability for others, the
plaintiff can also choose to sue the principal, the employee or both under a
joint and several liability regime.81 It is true, on the other hand, that some recent statutes, many of them enacted following international treaties signed by
Spain, adopt such a solution, but they are somehow exceptional.82
VI. Damages and available remedies
a) What types of compensable damage are available?
29 The definition of compensable damage in Spain is wide and flexible. All pecuniary or non-pecuniary damage is in principle recoverable.83 The damage is
qualified only by the usual requirements of fault and causation.
b) Are there particular heads of damage that can be excluded by contractual
agreement or by any other means?
30 In principle, the answer to this question lies in art 1255 CC and in the general
limits to the use of general conditions and unfair terms. Art 1255 CC reads:
‘The contracting parties may establish any covenants, clauses and conditions
deemed convenient, provided that they are not contrary to the laws, to morals
or to public policy’. For its part, the Consumer’s Protection Act provides that
consumers cannot renounce the rights recognised by the said statute and that
clauses that limit the rights of consumers and users are to be considered unfair
terms (arts 10 and 130 TRLDCU; also art 82.4).84 Of course, the economic actors within the chain of distribution of the products may agree on any limitation of liability that they consider appropriate.85

81

See amongst many others, E Gómez Calle, 2008, 993.
See, for instance, LRM, LNA, LRDN, LRPD.
83 M Martín-Casals and J Ribot, 2004-a, 62. F Gómez Pomar, 2004, 3. For example, STS
(contentious-administrative jurisdiction) 1 March 2001 (RJ 5386) compensates the victim for the loss of sales suffered because of the difficulties in getting access to his premises (car shop) caused by some street works. Regarding compensation for pure emotional
loss, see for example the compensation for false positive HIV tests in medical liability,
explained by M Martín-Casals, 2011, 107 and the STS (3rd Chamber) 30 January 2006
(RJ 1456) and STS 19 July 2007 (RJ 5143).
84 F Gómez Pomar and M Artigot, 2008, 788-790.
85 See M A Parra Lucán, 2011, 311; F Gómez Pomar and M Artigot, 2008, 795.
82

212

Del Olmo

c) Does your jurisdiction - in fault based or no-fault liability - provide for instruments which mitigate the liability of tortfeasors?
31 Liability caps are frequent among statutes enacting strict liability regimes, as
was already pointed out in questions I-3. From a general point of view, it may
be highlighted that case law makes use of art 1103 CC, already previously
quoted, to moderate awards that are considered excessive or out of proportion.
Also, it can be pointed out that the 1995 Road Traffic Liability Act
(LRCSCVM)86 introduced a system of assessment or a tariff which is to be
compulsory used only in road traffic accidents, but has been very influential
in every kind of personal injury.87 The application of this tariff generally leads
to an award limitation in cases of personal injury and death. This is due to the
fact that the system does not allow the victim in paid employment to claim the
recovery of her/his actual loss of earnings, but instead increases what the system calls the ‘basic compensation award’ by some percentages arbitrarily
fixed in it.88 The system has been strongly criticised by the most prestigious
legal writers and even the Supreme Court. Currently, a commission designated by the Government is working on a proposal for a new tariffication system.89
VII. Applicability in time
Does your jurisdiction allow the introduction of a new liability regime that also covers risks that were created in the past?
32 It is not easy to say whether or not is it possible to introduce a retroactive
liability regime in Spanish law. To my knowledge, the question has not been
addressed in case law or legal literature.90 Maybe this fact has something to do
86

LRCSCVM is the abbreviation for Act 30/1995, 8 November, Ley de Responsabilidad
Civil y Seguro en la Circulación de Vehículos a Motor.
87 Currently, this tariff is contained in a new version of Act 30/1995 passed by legislative
decree RDL 8/2004, of 29 October. Regarding the importance of this tariff, see E Vicente Domingo, 2008, 417 ff and F Reglero, 2008-b, 449 ff. The Supreme Court has recently also endorsed the use of the tariff introduced in LRCSCVM in cases of injuries not
caused by road traffic accidents. This can be seen in civil, criminal, administrative and
labour case law. See in the civil branch of the jurisdiction STS 24 November 2006 (RJ
8136) or STS 26 September 2007 (RJ 5447); for the criminal Chamber of the Supreme
Court, STS 13 September 2006 (RJ 6424); for the Chambers of ContentiousAdministrative law, STS 23 January 2008 (RJ 175); and for the 6th Chamber (in charge
of labour law cases), see the particularly relevant STS 17 July 2007 (RJ 8300).
88 See a general description of the tariffication system in M Martín-Casals, J Ribot and J
Solé, 2001, 209.
89 Prof Dr. Martín-Casals, who holds the chair of that commission, has advanced the general
lines of the new system in M Martín-Casals, 2012.
90 In the more commonly used Spanish treatises on civil liability, the most popular question
regarding the relationship between constitutional law and non-contractual liability is the
question of limiting the awards for personal injuries and death. On this subject, see STC
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with the broad interpretation of the general rules on non-contractual liability
that our Supreme Court has maintained since the 1960s. In this line of argument, maybe the fact that the 1984 LGDCU, by which a strict liability regime
for defective products and services was introduced for the first time in the
Spanish legal system, had no provisions on applicability in time and the fact
that its application did not lead to specific problems from this point of view
are important. As already underscored, it can hardly be said that this LGDCU
really meant a broader protection of consumers –or imposing new liabilities
on producers, taking into account the already broad view of these questions
that can be seen in the case law of those days.
33 In any case, one has to take into account, on the one hand, that the Spanish
Constitution prohibits retroactive criminal (or administrative) sanctions and
the introduction of retroactive limits on human rights.91 On the other hand,
one has to take into account art 2.3 of the Civil Code, which states that retroactive provisions have to be clearly so and, therefore, are not to be presumed.
Although one can get another impression from this wording, the truth is that
case law and legal writers admit the introduction of tacitly retroactive provisions.92 In any case, I think that Spanish legal writers tend to be against the introduction of retroactive liability.93

181/2000 29 June and the comments in L Díez-Picazo, 2011, 189 and F Reglero, 2008-a,
94 ff.
91 See art 9.3. of the Constitution. There is an English version of it in
http://www.congreso.es accessed 5 May 2013. A general comment on art 9.3 can be seen
in L M Díez-Picazo Giménez, 2011, 342. For the understanding of the provision in
art 9.3 of the Spanish Constitution as a reference to human rights, see R Gaya Sicilia,
1997, 435, which still represents the opinion of the majority of the legal writers.
92 This was already underlined by F De Castro, 1984, 651. In Spanish law, retroactive provisions regarding a fault based liability regime would be seen in disfavour, although everyone admits that non-contractual liability is not aimed at punishing the defendant. Nevertheless, it should also be pointed out that criminal law legal writers tend to think the
defendant can retroactively benefit from the introduction of a new regulation on civil liability more favourable to him. On this, see J M Suárez Collía, 2005, 149.
93 See, A Azagra Malo, 2010, 130. Cfr M A Parra Lucán, 2011, 210.
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VIII. Alternative compensation mechanisms
a) Are there alternative compensation schemes available for particular sectors? How do these operate (size, scope, recovery, usage)?
b) What harm is covered by any applicable scheme?
c) Is there a cap on the amount recoverable under any applicable scheme?
d) What sorts of damages are covered by the social security mechanisms and
what is the level of compensation?
e) Does civil procedure law provide for special rules on case management?
34 See questions I-2 and I-3 for a list of statutes imposing an obligation to be
insured or to have other financial guarantees. Remember as well that the tariff
included in LRCSCVM to assess damages for personal injuries and death,
which has been seen as a general limit to the compensation of such kind of
harm, is widely used in all branches of the jurisdiction. Find additional information on the insurance requirement for security guards enterprises in Cases
3, 4, 5.
35 Recently the Spanish regime on monetary subsidies for terrorism victims was
reformed. This regime is now contained in the 2011 Act of Recognition and
Comprehensive Protection of Victims of Terrorism (LRPIVT).94 It provides
subsidies in case of death, personal injuries95 and for being kidnapped by terrorists.96 It also provides some help for damage caused to cars, industrial or
commercial establishments and to the headquarters of political parties and
trade unions. It also makes it compulsory for the state to advance the payment
– up to the limit fixed in the same Act - of the awards granted in court decisions whereby a terrorist is condemned to pay damages to the victim (art 20).
These advanced payments are to be discounted from the already received subsidies. After payment of the award or the subsidy, the state is subrogated in
the victim’s position against the terrorist (art 21). Additionally, the LRPIVT
94

Ley 29/2011, 22 September, de Reconocimiento y Protección Integral a las Víctimas del
Terrorismo, (from now on, quoted as LRPIVT).
95 Annex I of the LRPIVT contains the following amounts for different kinds of injuries
with permanent effect: (a) € 250,000 in case of death; (b) € 500,000 for great disability;
(c) € 180,000 for absolute permanent disability; (d) € 100,000 for total permanent disability; and (e) € 75,000 for partial permanent disability.
96 Annex III of the LRPIVT contains the following amounts (IPREM, which is the widely
used index that in 2004 replaced the formerly used Minimum Interprofessional Wage, is
some € 530 per day for 2013): (a) For temporary disability, double IPREM per day, up
to the limit of 18 months; (b) For being kidnapped, triple IPREM per day, up to the limit
of € 75,000.
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foresees that victims will have the possibility to ask for medical treatments
and expenses not covered by the general social security regime (art 32).97
36 Class actions do not form a part of the Spanish legal system tradition, but
were first introduced to it by some statutes on consumer protection pursuant to
which consumers’ associations may seek, for instance, that unfair terms included in general clauses be abandoned.98 The possibility of class actions in
our legal system was enhanced by the enactment of the 2000 LEC, in which a
class formed by consumers or even consumers’ associations may claim contractual or non-contractual damages sustained by consumers as such. This
possibility is not applicable in respect of claiming damages from the state.99
IX. Suggested reforms in national literature
37 Recently, the Government has presented a draft for a new Act on Private Security that would mean, if it is finally passed, the abrogation of the currently
in force Spanish Act on Private Security (LSP).100 The new text reflects the
fact that private security has been gaining importance in Spain since the
1990s. Thus, it allows for the private security enterprises to assume new tasks
and it incorporates new types of personnel working in the private Security Industry. Like the currently in force LSP, the text is aimed at the regulation of
the industry and private law aspects are not a direct object of it. From the
point of view of this paper, it should be highlighted that this draft bill, following the path initiated by art 6 of the currently in force LSP (art 7.2.d), also
makes it compulsory for security enterprises to have third party liability insurance. The new draft reflects the already mentioned preoccupation of the professionals working in the Security Industry with questions of liabilities and insurance. 101
X. Successes and failures of the national approach
38 I think that my opinions on the innovative concepts or flaws that can be seen
in our rules governing third party liability of the Security Industry can already
be deduced from my views expressed in the previous questions.

97

See a general description of the Spanish social security system in M P García Rubio et al,
2003, 168-169.
98 See, for example, art 20.1 LGDCU.
99 See more in J J Marín López, 2001, 5; also, L Díez-Picazo, 2011, 144 ff.
100 LSP is the abbreviation of Ley 23/1992, 30 July, de Seguridad Privada,. The draft of the
new
LSP
can
be
consulted
(in
Spanish)
at
http://www.policia.es/org_central/seguridad_ciudadana/normativa accessed 6 May 2013.
101 See J Beltrán de Yturriga, 2011, 46.
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B. Cases
Case 1
Defective emergency stop button
Company X operates a steel plant. One year ago it bought a heavy stamping
machine from Company A. While operating the machine, the worker sees that
C, who is part of a group of visitors on a plant tour, is getting too close to the
machine. B pushes the pilot trigger to stop the machine. The pilot trigger was
built into the machine by A in order to allow the sudden stop of the machine
by cutting the electricity supply. Due to a manufacturing defect, the button
fails to function and C gets injured.
a) Is A liable for C’s injury? Please describe all heads of liability that are applicable.
39 A is liable under art 137 TRLDCU, ie under the Spanish system of liability
for defective products. The stamping machine is a defective product because it
is not a safe product and fails to perform as it was designed to.102 It is not
clear whether we are dealing with a manufacturing defect or with a defect in
design. In any case, defectiveness is clear.103 In this case, it also seems easy to
prove the defect, the damage caused and the causal link between them (art 139
TRLDCU).104 As the dangerous features of the machine mean it does not
work properly, the defect in this case affects both the safety of the product and
its contractual conformity.105
40 Also A is liable to X under the general rules of contractual liability.106 Within
the flexible framework described in question I-1-b), in Spain the personal injuries suffered by the victim would probably be litigated under noncontractual liability rules, even if the victim was the machine owner and a party to the sales contract.107 If the victim was one of X’s employees, the case

102

See P Salvador and S Ramos, 2008, 139, for an application of the so-called malfunction
doctrine. A quite similar idea in A Azparren, 2011, 1196.
103 The Spanish Act on liability for defective products does not use that distinction. It only
makes a brief mention of the manufacturing defect in art 137.2 TRLDCU (cf art 11
TRLDCU, implementing Directive 2001/95/EC). On the contrary, that distinction is well
known among legal writers. Amongst many others see J Solé Feliu, 1997, 569.
104 M A Parra Lucán, 2008, 587-592.
105 M Martín-Casals and J Solé Feliu, 2003, 23; M A Parra Lucán, 2008, 631. The case law
also uses the same idea, as can be seen in STS 3 October 1991and STS 31 July 1997 (RJ
5617).
106 L Díez-Picazo, 2008, 771.
107 L Díez-Picazo, 2011, 216.
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would probably be considered a working accident and would be litigated accordingly in the social jurisdiction.108
b) Is A liable to C if C has, by his own fault, contributed to the damage?
41 Under the defective products liability system provided by TRLDCU, the contribution of the victim to his own damage would lead to a smaller damages
award.109 The solution would be similar under the contractual or noncontractual liability system, as was explained in question I-1-a) (see art 1103
CC and 104 CP).
c) Would it make any difference if C had suffered property damage instead of
personal injury?
42 Not in this case. The TRLDCU can be the legal basis for a claim for personal
injuries or death and also for property damage if it does not encompass those
two kinds of damage. It may be underscored that, on the contrary, only
art 1902 permits a claim for non-pecuniary damage regardless of any other
kind of damage (daño moral). In our legal tradition, moral harm is normally
acknowledged but the transposition of Directive 85/374/EEC in Spain introduced a limit to the damage which is strange in our legal system. This transposition has been criticised by legal writers.110
d) Because of the incident, company X cannot operate the stamping machine
for 14 days. Accordingly company X cannot fulfil the contract with Y in time.
X has to pay Y € 200,000 for breach of contract. Is A liable to X for the loss?
43 Under the Spanish rules on contractual liability, X can claim damages from A
and these include the € 200,000 paid for breach of contract (arts 1106 and
1107 CC).111

108

M A Parra Lucán, 2011, 309, who quotes B Rodríguez Sanz de Galdeano, 2005, and
2006. In the Spanish experience with asbestos litigation, the most common outcome was
to sue the employer under labour law. See A Azagra Malo, 2007, 119. Legal writers are
involved in controversies about the question of whether these cases should be litigated
under the social jurisdiction or not. See STS (1st Chamber) 15 January 2008 (RJ1394).
See M Martín-Casals and J Solé Feliu, 2010, 2055 and M Yzquierdo, 2008, 804 ff.
109 Art 145 TRLDCU states so very clearly.
110 See the criticisms in M A Parra Lucán, 2011, 48; F Gómez Pomar, 2008, 668-669. For
their part and in an isolated opinion, M Martín-Casals and J Solé Feliu, 2008, 98-99, believe that things have changed in the text of TRLDCU. See some criticism of this opinion in M Pasquau, 2011,1838.
111 A M Morales Moreno, 2010, 61; A Soler, 1998, 156 ff. See also, A Carrasco, 1989, 680;
E Llamas Pombo, 2010, 1218.

218

Del Olmo

e) Due to X’s failure to fulfil the contract Y has to renounce a profitable contract and suffers € 50,000 loss of profits. Is A liable to Y for this loss?
44 A is not liable to Y for the € 50,000 loss of profits. Art 129.1 TRLDCU clearly states that only personal and – with some exclusions - property damage
may be compensated under the strict liability for defective products. As already stated, the € 50,000 may be claimed by Y from A on a contractual basis.112
f) Would it make any difference whether the emergency stop button complies
with the EN-standard issued by the European Committee for Standardization
or not?
g) What is A’s liability like if the emergency stop button does not comply with
a national standard provided by a legal provision (law or regulation)?
45 If the stop button does not comply with the EN-standard issued by the European Committee for Standardization or with a national standard provided by a
legal provision, that would suffice to prove that X has been negligent. It is
true that these standards may have been set to protect the workers in the plant
and not the occasional visitor, but I do not think this would be thoroughly explored by a Spanish court in this case, due to the importance of the defect.113
46 The fact that the stop button does comply with those standards, both the compulsory and the voluntary ones, would be a good point of departure for the defendant trying to exonerate himself from liability by application of art 140.1.b
TRLDCU, ie by trying to prove that the defect appeared after the product was
put into circulation.
Case 2
Defective safety programmable logic controller
The computer firm A developed a special computer programme for company
B which runs a chemical plant. The computer programme should ensure that
in case of an emergency, the production process is ramped down in a controlled manner. On Monday 7 June, a heavy earthquake shakes the region
where the plant is situated. Due to a programming defect, the production pro112

It should be highlighted that in Spanish law, as in other French inspired civil codes,
there is an action which allows the claim of a creditor against his debtor’s debtor (debitor debitoris), if the first debtor was insolvent. This action is called ‘acción subrogatoria’ and is contained in art 1111 CC. See more about this in J Sirvent, 1997.
113 See P del Olmo, 2007, 260 for more information about how these standards are established in legal provisions. In case law, STS 17 July (RJ 4571). For an explanation of the
protective scope of the rule, F Pantaleón, 1993-b, 1987 and M Martín-Casals and J Solé
Feliu, 2010, 2050.
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cess is shut down immediately and as a consequence dangerous chemicals escape from the plant into the surroundings.
The local fire brigade C takes emergency measures to remove the chemicals
from the water and to stop the chemicals from leaking into the nearby river.
The costs of these relief measures for C amount to € 30,000. For fear of pollution of the groundwater, the local water supplier D employs tank wagons for
the water supply of the local community for four weeks after the incident at
the cost of € 70,000. On the adjoining land the chemicals leak into the
groundwater. Neighbour E who uses the well on his land for the supply of
drinking water suffers health damage. The removal of the chemicals from the
well costs neighbour E € 50,000.
h) Are A or B, or both of them, liable for these costs? If B is liable, can B take
recourse against A?
i) Is B liable?
47 Under the Spanish rules on liability for environmental damage contained in
LRM, B’s liability is excluded because of the occurrence of an act of God (art
3.4 LRM).114 Were it not the case, B would be held liable according to the
general rules of LRM: B is a factory clearly included in the strict liability regime provided by LRM (cf Annex III, numbers 1 and 8) and the damage has
been caused to the waters (art 2 LRM).115 If B was liable, the situation could
be described as in the following points:

114

•

The cost of the relief measures taken by C could be claimed from
B (arts 17 and 19 LRM). Here it can be seen that the Spanish
transposition of the Directive grants a broader protection than the
one provided by the European text. Those costs, once B has been
held liable for them, could be claimed from A through the regular contractual actions derived from the flawed software.

•

Even if the accident had not been caused by an extraordinary
earthquake, B would not be liable for the cost of the water supply
incurred by D. The reason is that this cost is not an environmental cost.

•

In principle, the damage sustained by E is excluded from the
LRM regime (art 5) and remitted to the general rules of the Civil
Code.116 Nevertheless, the costs incurred by E in the removal of
the chemicals from the well could be included in the LRM if we
consider the well as a private asset with environmental relevance.

This outcome is clearly established in Spanish law, as can be seen in A Ruda, 2008, 374
or E Orteu Berrocal, 2008, 165, 192.
115 See E Orteu Berrocal, 2008, 175 and 180.
116 Amongst many others see A Carrasco, 2008, 158.
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In this case, E would have the option of choosing between the
general rules of the Civil Code and the civil jurisdiction or the
LRM rules. These rules would allow E to make the public administration take measures against B in order to make him repair
the damaged environment and pay damages (art 41 LRM).117
48 Damage to E’s health is not included under the LRM, but in the general rules
of the Civil Code (art 5 LRM).118 The arts 1902 and 1908 CC contain the
main part of those general rules applicable in Case 2. Both of them permit
claiming damages for personal injuries and for property damage.119 Traditionally, they have been interpreted in case law as imposing strict liability for environmental damage or, at least, as based on a rebuttable presumption of
fault.120 Nevertheless, it is not probable that an art 1902 CC (or art 1908 CC)
based claim would be successful in Case 2, because of the extraordinary
strength of the earthquake.
ii) Is A liable?
49 It is not easy to say whether or not the facts in Case 2 would allow the imposition of liability upon A. Although it would be a more feasible line of action to
sue B for those who have the possibility to do so, D and E could sue A under
the general rules of the Civil Code.121 Again, the strength of the earthquake
would be a considerable hurdle to overcome. The claim against A might be a
good choice if we consider that the earthquake exonerates B from liability but
not A because the software would have worked incorrectly even in the event
of an earthquake of normal strength.122
50 It is even more difficult to say whether or not a claim based upon the software
as a defective service would be successful in Spanish law. There is no case
law on cases of this kind and it is not clear whether or not the rules on consumer’s and user’s protection contained in TRLDCU are intended to protect a
bystander or not.123 In my opinion, the defectiveness would not be a problem
117

See N Álvarez Lata, 2008, 59 for more information. See STS 11 October 1994 (RJ
7478) for a point of view of causation in a case of a contaminated well.
118 Likewise, individuals cannot act on pure environmental damage, as can be seen in STS
31 May 2007 (RJ 3431), with a note by A Ruda, 2007, 153.
119 In STS 16 January 1989 (RJ 101) there is a good example of how these two provisions
of the Civil Code permit making good of both personal injuries and property damage.
120 To confirm this and for case law citations, see M J Santos Morón, 2003, 3027; A Carrasco, 2008, 152 and N Álvarez Lata, 2008, 100.
121 For a favourable point of view of a preventive damages award, see A Ruda, 2008, 378
and M Martín-Casals, 2011, 15.
122 See M Martín-Casals, 2011, 37 for an up-to-date version of the problems of uncertain
causality in our legal system.
123 Also M Pasquau, 2011, 1843 is of the opinion that currently the case law does not allow
clear answers in this field. To see the controversy over the situation of bystanders in this
area, M A Parra Lucán, 2011, 248-249 holds that the TRLDCU, following the 1984
LGDCU, does not protect a bystander. On the contrary, F Pertíñez, 2011, 1826 thinks
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in Case 2, as the software would also have malfunctioned if the earthquake
had been of normal strength.
i) The computer programme was especially designed for the prevention of
pollution damage in case of natural disasters. The earthquake of 7 June, however, was of an exceptional strength. Is A liable for the damage described in
the case?
51 There is no clear answer to this question in the Spanish law of non-contractual
liability. It is possible to say that the defective software would have malfunctioned even in case of a less strong earthquake and therefore, A is not exonerated from (the whole?) liability for the act of God. On the other hand, it is easier to say that in any case the regular contractual remedies are available to B.
j) The flaw of the programme was caused by the carelessness of the programmer F who is employed by A. Are A or F, or both of them, liable for the
harm as described in the case? If A or F are liable, can they take recourse
against the other party?
52 Under the LRM regime, the only person liable is operator B.124 Under the
Civil Code rules, the victim could always sue both the employee and the employer together or separately and a joint strict liability regime (in solidum)
would be applicable. Once A has paid the awards, it could take recourse
against F (art 1904 CC). It should be highlighted that these actions are not
very commonly pursued in our legal system.125
k) Due to the incident, the nearby factory G is not able to fulfil its contracts
and suffers a loss of € 40,000. Are A, B or F liable for this loss?
53 The Spanish legal system does not exclude liability for purely economic losses as such. Therefore, it is possible for G to sue B successfully. If G does so,
the final outcome would depend on the certain character of the damage and
the assessment of the causal link by the judge.126

that the TRLDCU might have introduced bystander protection into the Spanish legal system, because the Government was authorised by the legislative delegation to make
things clearer while writing the text of the TRLDCU. See the doubts on this subject
among the legal writers before the TRLDCU was passed in R Bercovitz, 1992, 715 (cf
684 for additional information on the said doubts).
124 The concept of operator can be found in J Guerrero Zaplana, 2010, 62.
125 G Domenech Pascual, 2008, 5.
126 M Martín-Casals and J Ribot, 2004-a, passim.
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l) Assume that the cause of the incident is not an earthquake but instead a terrorist attack. The damage amounts to € 2.5 billion. Would there be a difference if the cause of the incident was an act of organised crime?
54 Art 14 LRM excludes the operator’s liability when, although adequate safety
measures had been adopted, the environmental damage was caused by a third
party alien to the operator’s organisation.
55 Under the Civil Code, a terrorist attack would play the same role played by
the act of God in Case 2, and therefore the same results already described may
be obtained.127
56 Remember that the LRPIVT - and the monetary subsidies it establishes for
victims of terrorism - would be applicable. On the other hand, the role that the
so-called Consortium for Insurance Compensation would play should be underscored.128
Case 3
Security services, public service (infrastructure) undertaking
Company A is in charge of the operation of the security of the waterworks of
city B. It provides manned guards to prevent unauthorised access to the plant
and also operates the alarm systems of the plant. On 2 October terrorist C enters the plant and contaminates the water with radioactive material which is
extremely poisonous (Polonium-210). Company A could have prevented terrorist C from entering the premises but failed to do so due to negligence. The
consequences of the terrorist attack are disastrous (100 people are killed,
4,500 suffer from radiation sickness, the drinking water and the water supply
system is contaminated). The total damage amounts to € 25 billion.
m) Is city B liable to the injured inhabitants (damage to person and property
damage)? Can city B take recourse against A?
57 To answer this question one must make a distinction between matters of water
safety and matters of security.129 From the first point of view, B is not liable to
127

M Martín-Casals and J Ribot, 2004-b, 97-98.
This Consortium (Consorcio de Compensación de Seguros) is a public corporate body
created by the Ministry of Economy. Its organisation and functions are currently covered
in RDL 7/2004, 29 October, passing the Revised Text of the Statute of the Consortium
for Insurance Compensation (Estatuto Legal del Consorcio de Compensación de Seguros, ECCS). Damage caused by terrorism is included in the extraordinary risks that
the Consortium covers, pursuant to art 6.1.b of its Statute. On this, see M Martín-Casals
and J Ribot, 2004-b, 90-92.
129 The waterworks of city B would probably be subject to the Act 8/2011 (28 April) on
Protection of Critical Infrastructures (Royal Decree 704/2011, 20 May, contains the im128
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the injured population of the city because the act of a third party – the terrorist
in this case - amounts to force majeure and breaks the link of causation between the water consumption and the water supply. City B, as the one in
charge of the quality and safety of the water supply cannot be blamed for the
intentional poisoning of the water by a third party. This is so even in the strict
liability regime under which city B operates as a public body (art 139
LRJPAC). Things might be different if B had failed to discover the poison in
the water during the normal checks of water safety.
58 From the security point of view, the analysis begins with consideration of the
fact that security is one of the public services provided and the general rules
on state liability establish that the public administration is liable for the normal or abnormal functioning of those services.130 If the security service malfunctions, the question of liability is not difficult. One may think, for example,
of the massive amount of case law regarding state liability for the harm
caused by policemen. The malfunction of a fire brigade allowing the fire to
reach another building nearby may be another example which shows that
there can be state liability notwithstanding the fact that it was a third party
who was liable for the initial damage.
59 If the security service causes harm although it has worked properly, that will
lead to liability if we are dealing with one of the cases in which harm is very
close to the taking of private property by public authorities.
60 Things are a little bit more difficult if we think of cases in which a lack of
vigilance is the act (or omission) at issue in one of the extremes of the link of
causation. Legal writers are of the opinion that liability for omissions cannot
be handled with the same strict liability system that generally applies to state
liability.131 The same has been argued in respect of the monitoring services
provided by the public administration.132 As one writer puts it, in those areas
the public service does not create the risk, but rather to the contrary, it tries to

plementing regulation of the said Act). This Act does not regulate questions of third parties’ liability.
130 See a general presentation of this scenario in J Barcelona Llop, 1988, 261. For a good
exposition of the rules on damage caused by officers serving directly in the public administration, see A Valriberas Sanz, 1999, 139 ff. On damage caused by the use of fire
arms, see J Barcelona Llop, 1988, 305 ff. As M Casino Rubio, 1998, 39, explains, there
was a huge amount of claims against police officers in the decade of the 1980s. See why
ibid, 43 ff.
131 Amongst many others see M Gómez Puente, 2002, 845.
132 See M Magide Herrero,1999, 374. Among private law legal writers, the same idea is
presented by A Carrasco, 1999, 318. The idea is also invoked in case law; see STS, (3rd
Chamber) 9 June 1998 (RJ 1998/5172), amongst some other judgments that can be seen
in O García Muñoz and J Carrasco Martín, 2003, 9.
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prevent it and therefore there is no basis to impose a strict liability regime.133
Additionally, it has been pointed out that if we increase the duty to monitor
more and more activities, perhaps other rights and interests of the individual
may be affected.134
61 Taking these into account, it is not difficult to understand that in those areas
the public administration strict liability regime does not apply. Therefore,
state liability is only triggered by a malfunction of the public services, ie a
public service that works beneath the relevant standard of conduct.135 This has
been assumed by contentious-administrative case law, which does not impose
liability on the public administration for not preventing a crime, but has considered things the other way round when the public authorities had knowingly
allowed a dangerous situation to continue.136 The same outcome can be found
in civil case law.137 In a related way, in civil case law a defendant was held liable for not contracting a security service when it was compulsory to do so.138
62 Case 3 poses another problem that complicates the answer a bit more. Here
the question at hand is how rules on state liability for security services coordinate with rules on public services performed by or in coordination with private enterprises. As has been explained in I-1, public authorities are not liable
for the harm caused by what in private law would be called an independent
contractor. Only if public authorities are responsible for culpa in eligendo or
culpa in vigilando, can they be held liable for the harm caused by this kind of
contractor. On the contrary, if the private enterprise or person is integrated in
the public administration’s structure, state liability will ensue pursuant to the
general rules.
63 Following this reasoning, B would not be held liable for the harm caused by
A’s negligence if A can be seen as an independent contractor. The fact that A
organises the security services with its own means and independently from
133

R Rivero Ortega, 2000, 224 and 225. Nevertheless, the case law does not always follow
this line, even in the civil jurisdiction. See, for example, STS 22 November 1996 (RJ
8363).
134 J Bermejo Vera, 2005, 137 and (RAP), 53.
135 Administrative law legal writers would put it in other words. They would probably say
that the damage suffered was not unlawful or that there is not a causal link between the
service and the damage. See O García Muñoz and J Carrasco Martín, 2003, who quote
STS (3rd Chamber) 20 June 2000 (RJ 7082), amongst others.
136 O García Muñoz and J Carrasco Martín, 2003, 8 cite STS (3rd Chamber) 4 May 1999 (RJ
4911); STS (3rd Chamber) 20 February1999 (RJ 3146).
137 For example, in STS (1st Chamber) 20 December 2004 (RJ 8132), a person travelling by
underground was murdered by criminals in a corridor where other crimes had previously
been committed. The Barcelona Underground Company had to pay damages for allowing the dangerous situation to continue. In STS (1st Chamber) 2 October 1997 (RJ 6964),
the owners of a disco were held liable for the damage suffered by a client because of the
negligent behaviour of another client that was not prevented by the owners.
138 This can be seen in STS (1st Chamber) 22 December 1999 (RJ 9206).
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B’s instructions (in proprium) is the decisive point. Nevertheless, as has been
repeatedly pointed out in this report, in the Spanish legal system there is another more flexible view of state liability that would allow imposing liability
on B without much ado, simply as if state liability was a non-fault liability
scheme similar to the social security system. In my opinion, the victim’s lawyers will probably explore this line of action in Spain. Remember also what
was said in question VII about the subsidies that victims of terrorism can get
from LRPIVT.
64 B can definitely take recourse against A for the negligent performance of the
services contracted.139 This would be on a contractual basis and with different
scope depending on the harm that B has ultimately suffered in each case.
65 In Spain, with the French structure of the administrative law, there is a special
contractual regime for the contracts made by the state. These contracts have
special features (the so-called factum principis, for example) and are litigated
under a special branch of the jurisdiction.140 In Case 3, what is at stake is an
administrative services contract as defined in art 10 of the Act on Contracts in
the Public Sector (TRLCSP).141 This kind of contract may have a vast array of
objects and is similar in structure to the civil contract of services.142 Therefore, liability is triggered only if – as happens in Case 3 - A has acted negligently.143
n) Is A directly liable to the house owner D who suffers property damage
(€ 35,000) and severe health damage because of the contamination of the water?
66 Based on art 1902 CC, D can sue A and get damages both for the health and
property damage, at least as far as it can be said that the harm suffered is adequately linked to A’s negligence because it was foreseeable.
67 It is possible that D could explore the path offered by the TRLDCU to protect
users from defective services. In my opinion, it is by no means clear whether
it would be a plaintiff friendly way or not. Please note, in any case, the sup139

E M Menéndez Sebastián, 2009, 614; R Parada, 2012, 347.
See a general description in R Parada, 2012, 287 ff. The main differences between civil
contracts and administrative contracts can be seen in E García de Enterría and T R Fernández, 2011, 730. Nevertheless, it has been pointed out that there are no substantial differences between these two kinds of contract. See J A Santamaría Pastor, 2002, 182-183.
141 For more information on this art 10 TRLCSP, see J A Moreno Molina and F Pleite Guadamillas, 2012, 277 and 1217; see also F García Gómez de Mercado et al, 2011, 794.
142 See Annex II of TRLCSP, following Directive 2004/98/EC. Among legal writers, see R
Parada, 2012, 346 for the said analogy. See F García Gómez de Mercado et al, 2011, 796
for an explanation on how wide the object of a contract of services can be.
143 This idea is clearly stated in civil case law deciding cases of private guards’ liability. See
STS 17 March 2011 (RJ 2883); STS 8 October 2001 (RJ 7548).
140
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porting role that the legislation on consumer protection has played in cases litigated under the objective view of art 1902 CC.
o) Is A liable to state E who provides for disaster relief measures which
amount to € 18 billion.
68 The answer tends to be positive, as art 1902 would also be open to the state E.
Even assuming that the harm may be linked to A’s negligence, I suppose that
a Spanish judge would probably limit the outcome on the basis offered by
art 1103 CC.
Case 4
Security consultant, border control
Company A is the security consultant of state B for border control security. A
provided a comprehensive security concept for state B. It can be established
that terrorist C of case 3 slipped through the border crossing point X of state
B on 1 October. This was only possible because A’s security arrangements
are seriously flawed.
p) Is state B liable to the house owner D of case 3?
69 Following the general rules of state liability, B is liable to D notwithstanding
the fact that the malfunction of the public service was caused by the flawed
security arrangements provided by A.144 To arrive at this outcome, it is crucial
that A’s services were negligently performed (it is doubtful whether defectively performed would suffice) and that terrorist C’s crime was somehow foreseeable.
q) Can state B take recourse against company A?
70 Yes, B can take recourse against A under the general rules of administrative
contractual liability explored in Case 3 a) 2. For cases in which a contractor
prepares and executes the project to perform public works, the contractor’s liability is limited to 50 per cent of the harm suffered by a third party and within the limit of five times the contract price.145

144

Art 12.1. A. b) of the Organic Act of Security Forces and Bodies of the State (LO
2/1986, 13 March, Ley de Fuerzas y Cuerpos de Seguridad) provides that National Police forces are in charge of the control of the traffic of entrance and exit from the national territory. Art 12.1.B.d) provides that the Civil Guard forces are in charge of the guarding of roads, frontiers, coasts, ports, airports and other centres and premises.
145 See art 169.2 TRLCSP. Find more information in E M Menéndez Sebastián, 2002, passim. That provision is the object of criticism among legal writers; see for example, F J
Ahumada Ramos, 2004, 531 and the literature quoted therein.
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r) What would the liability of state B be like if company A was not a security
consultant but rather the contractor who is obliged to service the video surveillance installation at the border crossing X, and terrorist C slipped through
the border control because of A’s negligence?
71 As explained in Case 3 a), in principle the state is not liable for the harm
caused by its independent contractors, unless the state itself has incorrectly
chosen or monitored the contractor. Therefore, the outcome turns on whether
it can be said that A is an independent contractor or whether it is integrated in
the state structure as a servant and therefore its acts entail the liability of the
principal. In my opinion, A in this case is in a very close position to guard C
of Case 5 and state B would be liable for its negligence.
Case 5
Security services, airplane crash
Company A is in charge of the security check at airport B. A’s obligations are
determined in the contract with airport B which inter alia provides that A
shall only use specially trained and certified personnel. On Sunday 2 April,
employee C, who lacks this special training, is in charge of baggage screening monitor 5 at gate 25 of airport B. When passenger D is passing through
the monitor, employee C is chatting with another passenger and fails to detect
that passenger D is carrying a box filled with highly inflammable chemicals in
his hand baggage, hidden under a notebook. Passenger D gets on the flight F676 of airline E. In full flight the chemicals become inflamed and a fire starts
in the passenger cabin. After some minutes the crew can stop the fire and
manage an emergency landing at airport F. Five passengers suffer severe gas
poisoning, two of them die and three have severe lung injuries. The airplane
is heavily damaged. The repair costs amount to € 1.5 million. Air carrier E
has to pay € 100,000 for the emergency landing to airport F, and the passengers of flight F-676 claim compensation for enduring fear of death and loss of
profits.
72 In Spain a legal entity called Aeropuertos Españoles y Navegación Aérea
(AENA) is in charge of the airports of public interest.146 AENA was a state
body that recently has been changed into a public corporation. In any case,
when AENA’s non-contractual liability is at stake, the strict liability regime of
public authorities is of application (art 139 LRJPAC).147 AENA is the party in
charge of aviation and airport security and is under the duty to cooperate with
the different police forces that exist in Spain.148 For their part, the police and a
146

See a monographic study in M Gómez Puente, 2006, 128 ff.
See E García de Enterría and T R Fernández, 2011, 386 and 404; F J Ahumada Ramos,
2004, 399 ff. (cfr art 144 LRJPAC).
148 As explained by I Arroyo Martínez, 2006, 61 and F Fernández-Piñeyro, 2001, 111-174.
See art 82 of the Act 4/1990 as reformed by Act 62/2003 of 30 December.
147

228

Del Olmo

force called Civil Guards (Guardia Civil) are in charge of security matters in
airports and at borders. As one legal writer put it: in any case security in airports is always a public service.149
s) Is A liable for these costs, if passenger D’s behaviour resulted from mere
carelessness?
73 Under the currently in force Spanish Act on Private Security (LSP), only
specially trained and certified personnel can be in charge of the monitoring of
passengers. By contravening this, A is considered negligent and, if this lack of
special training has a role in the aetiology of the case, A would incur liability.150 Additionally, A would be subject to administrative sanctions.151
74 It must be highlighted that in Spain there is always at least one police officer
(or Guardia Civil) participating in the passenger monitoring tasks and that he
could have detected that A was employing non-certified personnel. In fact,
under the LSP all private security guards are obliged to wear a uniform and a
badge with their identification number. The lack of these is very easily detected, so the idea of some culpa in vigilando incurred by the state is plausible.
This would entail state liability. As if that was not enough, there is another argument in support of state liability in this case. Although it may need additional analysis, I think that it can be said that security guards operating in airports should not be deemed independent contractors but are auxiliaries integrated in the public administration structure.152 When the cooperation between
the public administration and a private enterprise is organised in such a way
that the private body acts under the control and under the orders of the public
administration, this leads to imposing liability on the state in the same manner
as if an authentic civil servant had acted.153
75 Were a case like Case 5 to be litigated in the Spanish legal system, the most
probable scenario could be described as follows:
• Operator E would be liable to pay damages to the F-676 flight passengers. Damages for personal injuries and death would not be problemat149

I Arroyo Martínez, 2006, 90.
Not to have administrative permission does not suffice in order to be held liable in the
event that one’s conduct causes damage. A causal link between that conduct and the said
damage is also necessary. This can be seen in F Pantaleón, 1993-b, and in some civil
court decisions such as, for example, STS 8 October 2001 (RJ 7548) and STS 15 April
1985 (RJ 1764).
151 Even A’s personnel could be administratively sanctioned. On this, see Manual del
personal de la seguridad privada, (CPD 2008) 66 ff.
152 At least they were so as of 2009, when they worked integrated in the security department
of AENA and under the authority of the police bodies which serve at airports. See E
González García, 2008, 39.
153 See, J A Carrillo Donaire, 2000, 601 ff.
150
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ic as a normal airplane accident is at stake.154 Nevertheless, the final
outcome would not be clear regarding the passengers’ harm that consists of the fear of death and loss of profits. Although the general
Spanish rules on non-pecuniary damage allow awarding damages for a
pure emotional shock, it is not clear among legal writers whether or
not these general rules apply to airplane accidents.155
• For its part, E – or the corresponding insurance company acting by
subrogation - may sue A for the damage to the airplane and for the
costs of the emergency landing.156
t) Is A liable for these costs, if passenger D acted with the intention to bring
the aircraft down (terrorist attack)?
76 The use of non-certified personnel by A and the causal relevance of this fact
in the aetiology of the damage would entail A’s liability, as in question a). In
any case, note that the LRPIVT would be applicable.
u) Is A liable if it can only be established that passenger D slipped through
the security control? The exact reason is unclear. It is only possible that C
was careless.
77 I think that it would not be so difficult to convince a Spanish judge that the
lack of special training of C was crucial in allowing D to slip through the airport controls. Nevertheless, if we assume that A was not employing substandard personnel or that the causal importance of this fact in the accident
cannot be proven, it should be highlighted that A would not be liable for the
mere fact that D slipped through the security control. In any case, one should
keep in mind the possibility of turning to the state and trying to hold it liable
by means of the wide and flexible view of state liability that is present in
Spanish doctrine and case law.157

154

M J Guerrero Lebrón, 2005, 125 ff. In case law, personal injuries and death are compensated without any problem. See STS 17 December 1990 (RJ 10282), amongst others.
155 See N Álvarez Lata and Y Bustos Moreno, 2008, 1430; I. Fernández Torres, 2001, 282
or M J Guerrero Lebrón, 2005, 146 ff. Regarding passenger D, it should be taken into
account that contributory fault is applicable (art 20 of the Convention for the Unification
of Certain Rules for International Carriage by Air (Montreal, 28 May 1999; (2001) OJ
L194/39). On this, D Lozano Romeral, 2001, 132.
156 On this kind of insurance, see I. Arroyo Martínez, 2006, 245.
157 As in STS (1st Chamber) 24 November 2008 (RJ 6061), with a client attacked by unknown criminals while travelling in the underground.
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v) Passenger D is a terrorist. The crew cannot exterminate the fire, and the
aircraft crashes into a residential area and causes disastrous damage to persons and property (€ 3.5 billion). All the passengers and the crew are dead. Is
A liable for the damage? Is the aircraft carrier E liable for the damage? Can
E take recourse against A?
78 Again, the most probable scenario in our legal system could be described as
follows:
• In the two-tier liability system that derives from Regulation (EC)
2027/97 (as reformed by Regulation (EC) 889/2002), E is liable to the
F-676 flight passengers for up to 100,000 SDR (Single Drawing
Rights) per person (art 17.1 of the Montreal Convention). As the damage was caused by a terrorist attack, E’s liability does not cover damages higher than that.158
• The Spanish Act of Aeronautical Navigation (the already quoted LNA)
does not provide whether a third party act which causes the airplane
accident can be relied on to exonerate the strict liability that the abovementioned LNA imposes on operators. It has been said that the strict
liability regime by its nature must cover even the accidents intentionally caused by third parties.159 It should be pointed out that under LNA
regime liability there are strict upper limits to the operator liability.
Only if the victim proves the operator’s negligence may those limits
may be exceeded. Under this aspect, the results are not so different as
regards what happens with respect to damage sustained by passengers.

158

Under art 4 Regulation 785/2004, E should be insured against terrorist attacks. On this
see, D Lozano Romeral, 2001, 320.
159 N Álvarez Lata and Y Bustos Moreno, 2008,1413.
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A. General Questions
I. Bases of Liability
1. Fault based liability
a) Please describe very briefly the fundamentals of fault based liability in
your jurisdiction.
i) In general on fault based liability
1

It is traditionally held that the main rule in Swedish tort law is the culpa rule,
which is the expression for a general rule that liability presumes negligence.
This rule has a long history in Swedish law, albeit perhaps a shorter history
than in other jurisdictions, and was the main liability rule long before Sweden
had any general legislation on liability.1 The culpa rule is codified in the Tort
Liability Act (1972).2 This act was the first overarching legislation on tort liability in Swedish law, but was never intended to be a full codification of tort
law. Many basic criteria and principles of tort liability were left out of the
statute. For instance, the general requirement of causation is not mentioned at
all in the act. The scope of the culpa rule goes beyond the area covered by legislation. For instance, it is generally held that the culpa rule also applies in

1

J Hellner and M Radetzki, 2010, 25. See also in English, J Hellner, 2001, 251.
(1972:207).

2 Skadeståndslag
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contractual relationships.3 The culpa rule thus forms the foundation of Swedish tort law, a foundation that is signified by non-codified principles developed in the case law and literature, without detailed interventions from the
legislator.4
2

The negligence assessment under the culpa rule seeks to formulate a norm to
which the tortfeasor should have adhered (culpanorm) – asking how a reasonable person in a similar situation would have acted. Several considerations
may form the basis of that assessment. Rules and regulations, in statutes, nonbinding rules of conduct, or contractual regulations are of significant importance. Breach or observance of such regulations do not always suffice,
however, to conclude the negligence assessment.5 Factors related to risks and
costs of preventing harm in a similar situation and in the context of similar activity are also relevant considerations. In addition to this, the tortfeasor’s
knowledge of the risks involved, or what he should have known in this respect, is also given weight.6 When it comes to liability for omissions, special
considerations of duty between the tortfeasor and injured person come into
play.7
ii) Effects of contributory fault

3

The injured person’s contributory fault may result in a reduction of the damages. The underlying rationale of contributory fault in tort law is to avoid an
all-or-nothing result, in particular with regard to personal injuries which are
given special protection. Under the general rule of the Tort Law Act on contributory negligence (ch 6 s 1), damages for personal injuries may only be reduced in cases of gross negligence or intent, where only severe cases of ignorance or thoughtlessness can qualify. In cases involving property damage or
pure economic loss, negligence of the normal degree may result in such reduction. In the present context, the conflict of contributory negligence and
strict liability should be mentioned.8 For example, should an airline, which has
strict liability for accidents, be subject to reduction of its damages when it
seeks damages from a security company at the airport based on the strict liability per se? The legal position is somewhat uncertain, although some case
law points in the direction of an affirmative answer.9
3

See further on the relationship between contractual and extra-contractual claims, nos 1016 below.
4 For further reflections on Swedish tort law culture and tradition in English, see M Schultz,
2004, 223; H Andersson, 2012, 210.
5 Cf NJA 2011, 454 where the contractual obligations of the lessee as regards preventing
flooding of an apartment when using the dishwasher were not necessarily decisive.
6 J Hellner and M Radetzki, 2010, 128; B Bengtsson and E Strömbäck, 2013, 2:2.1.
7 See further nos 27-32 below.
8 J Hellner and M Radetzki, 2010, 231.
9 NJA 1990, 569, where the owner of a car (strict liability) involved in a collision sought
damages for property damage from the public roads authority (based on negligence).
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iii) Burden of proof
4

The proof of fault and proof of the causal link between fault and harm are two
closely related issues, especially when it comes to liability for omissions such
as neglecting to observe certain safety regulations and duties. The general
burden of proof in civil cases is placed on the plaintiff, who must prove – beyond a reasonable doubt – the fact that the defendant did not adhere to the relevant standard of care (culpanorm) and that the breach of that duty caused the
injury of the plaintiff. This will normally include a burden on the plaintiff to
prove that another course of action, including safety measures, would have
had a significant impact on preventing the injury.

5

Ascertaining what those alternative measures could have entailed may sometimes be difficult to prove for the plaintiff. A new evidentiary rule established
by the Supreme Court should be considered here in respect of cases involving
fault liability for omissions to take precautionary measures. In those cases, the
plaintiff must normally prove causation of fault regarding not only the actual
measures lacking in the case at hand but also as regards alternative measures
that could have potentially prevented the injury (hypothetical test). In exceptional cases, involving, eg, supervisory duties of public agencies or similar
safety duties of private parties, a presumption of causation of the breach of
such duty may be triggered. This relaxation of the burden of proof may be applied to the detriment of the defendant if that person did not have an adequate
and well-documented decision process with regard to preventive measures.10
The idea here is that the plaintiff should not suffer from the uncertainty of the
hypothetical alternative causation due to the fact that the defendant has not,
eg, kept proper medical records of measures taken to keep a juvenile arsonist
under relevant care,11 or perhaps if the various considered safety measures in a
bank have not been sufficiently documented prior to a break-in.
iv) Vicarious liability

6

The Tort Liability Act, ch 3 s 1, provides for strict liability of the employer
for the negligent conduct of its employees. The employee is in turn protected
against claims from the employer as well as third parties in almost all cases,
save exceptional circumstances (ch 4 s 1).

7

The general rule for extra-contractual liability is that a person is not liable for
independent sub-contractors (the opposite general rule is applicable under
Despite no contributory negligence of the driver, damages were mitigated by 50 per
cent. See also NJA 1988,485 where a dog owner’s damages were partly mitigated
against a person who killed the dog in a dangerous situation, partly with reference to the
owner’s strict liability.
10 NJA 2013:20.
11 Those were the circumstances in NJA 2013:20 where the aforementioned new rule on
presumed causation of fault was applied.
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contractual liability). Thus, if the injured person cannot establish vicarious liability for another person who has inflicted harm, that other person is liable
for himself even if the defendant contracted for the services of the injuring
person.
8

If a company contracts particular services which include personnel, one has to
establish who the employer is in a situation where that personnel causes harm.
This should be decided with regard to which person most closely exercises the
supervision and direction of the employee and the work that such personnel
carries out. Thus, external security personnel assisting a security company
may be subsumed under the latter’s liability if that company supervises and
organises the hired personnel’s work for a not insignificant period of time.12

9

Finally, one should note that certain duties are non-delegable even in noncontractual relations, whereby a person cannot sub-contract an obligation to
another and in that way escape liability.13 For example, when the police authority delegates the responsibility for airport security to the airport operator
(in accordance with the Act on Aviation Safety14), the liability for those security duties cannot be delegated in relation to an injured person so that the airport operator can escape liability.
b) Are there special rules with respect to the concurrence of contractual and
non-contractual claims?

10 In principle, the Swedish law of obligation is founded on the notion of free
concurrence of contractual and non-contractual claims. The claimant may thus
choose the most favorable basis of liability. The Tort Liability Act (ch 1 s 1)
expresses this principle – that more generous rules of liability may lie elsewhere – but also that limitations on seeking relief based on non-contractual
rules may follow from a contractual agreement or general principles of contractual liability.
11 This leads us to a crucial point of law when dealing with multiple party relationships including contractual relations (eg: a bank (B) contracting services
from a security company (A) for its own protection and that of clients (C)).
What limitations does the contractual relationship (A-B) put on the third party
(C) when seeking non-contractual damages (from A)? And who owes whom a
non-contractual duty to take care (measures to prevent harm)?

12

Cf NJA 1992, 21 and NJA 1979, 773. Contractual obligations of the service provider and
the buyer, as well as the specialised skills of the former compared to the latter, may result in the conclusion that the vicarious liability remains with the formal employer of the
external personnel.
13 J Hellner and M Radetzki, 2010, 166.
14 Lag (2004:1100) om luftfarsskydd, ss 2 and 8.
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12 Firstly, a general principle states that C may not make a direct contractual
claim against A, due to the notion that one must adhere to one’s own contractual party when seeking redress.15 These contractual ‘direct claims’ should be
distinguished from any other right upon which C may support his claim
against A, such as a third party right conferred upon C in the contract between
A and B, or an independent non-contractual right under the culpa rule (negligence) in tort law.16
13 Secondly, this leads us to the question of when C may extend a noncontractual claim against A based on negligence (culpa). In other words: can
C circumvent the contractual chain by skipping his own contractual party and
instead seek redress from A?
14 The above-mentioned limitation on direct contractual claims also extends to
direct non-contractual claims (C-A) if we are dealing with a so-called ‘linked
contract’.17 This in particular involves sub-contracting cases where the owner
of property (C) may not direct a non-contractual claim against a subcontractor (A) of the developer (B) and thereby circumvent the contractual arrangement between A-B, which normally also involves clauses on limitations
of liability. The only exemption is if A has acted with intent or gross negligence towards C, or has breached a ‘special safety obligation’ it had to C.18
15 Outside the area of linked contracts,19 or sub-contracting cases, the same principle of limitation as regards making a direct non-contractual claim does not
necessarily apply.20 However, one needs to keep in mind the first, general
principle: A can still not extend the contractual obligations of B-C into a direct claim. A must base his claim on a culpable action of C against A. Product
liability cases (also outside the statutory area of strict liability against consumers) typically involve a right of recourse for A against the manufacturer if
negligence can be attributed to that person (unless a warranty is implied).21

15

J Hellner, 1997, 167; J Hellner, R Hager and A H Persson, 2010, 127; L Zackariasson,
1999, 25, 397; H Ullman, 2009, 119-124; NJA 1997, 44; NJA 2007, 758.
16 J van der Sluijs, 2006, 64. The background of this principle can be traced to the French
law of obligations (such as arts 1753, 1798 and 1994 Code Civil).
17 J Hellner, 1997, 167. See also NJA 2009, 16.
18 NJA 2007, 758. The notion of ‘safety obligations’ originates from the product liability
context and concerns special safety obligations that a sub-contractor implicitly has also
towards third parties when it comes to an activity that entails significant dangers for persons or property. The applicable scope of the latter outside product liability in a strict
sense is somewhat unclear, cf NJA 1986, 712.
19 Hellner distinguishes linked contracts denoted as a ‘chain’ system, as opposed to a ‘contractual net’ where action against a non-direct contractual party is allowed, J Hellner,
1997, 171.
20 Cf NJA 2001, 711; NJA 2007, 758; NJA 2009, 16.
21 J Hellner and M Radetzki, 2010, 324.
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16 A particular case (NJA 2001, 711) concerning the liability of a security firm
may be given special attention within this context. A bank (B) was subject to
a burglary. The bank vault was penetrated and the contents of several deposit
boxes of the bank’s customers (C) were emptied. B had a security agreement
with security firm A, concerning security surveillance and equipment. B’s insurance company covered the bank’s property damage as well as its customers’ (C) loss of property. The insurance company (I) now sought a right of recourse against A.22 One interesting, but not the only, question was whether I
could seek recourse in the place of C’s right to redress (ie potentially C-A),
but the various different relationships and claims can be sketched out as follows:

22

23
24

•

B had a contractual duty against C to protect the property deposed in
the bank (here C was compensated by B). This was what one might
call a non-delegable duty; the hiring of A could never exclude B’s liability toward C.

•

The security firm A had a contractual duty to protect B (specifically
outlined in an agreement), which A breached by gross negligence.23

•

I’s recourse based on B’s liability towards its customers was dismissed on rather ambiguous grounds (A was allowed to refer to contractual conditions under the insurance policy between I and B, and
thereby escape liability).

•

The bank’s customers (C) could not make a direct contractual claim
based on A’s grossly negligent breach of contract in relation to B in
accordance with the first principle mentioned above.

•

The bank’s customers (C) could, however, potentially seek redress
from A based on its negligence towards C.24 However, the particular
safety procedures that A had to follow according to its contract with
B did not automatically translate into a duty to act (take preventive
measures) in relation to C. Negligence was not found by the Court in
this relationship (A-C).

•

I’s recourse based on A’s liability towards C thus also failed.

It should be noted that insurers enjoy, unless otherwise agreed, an unlimited right of recourse according to the Insurance Contract Law [lag (2005:104) om försäkringsavtal],
ch 7 s 9 and ch 8 s 19.
C had not followed the routines specifically outlined in the security contract and not focused its surveillance on the bank vault at all.
Here the limitation mentioned above on making a direct non-contractual claim does not
apply, as it does in so-called linked contracts where a service is provided in a contractual
chain. Cf NJA 2001, 711; NJA 2007, 758; NJA 2009, 16.
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2. Product liability
Do the product liability rules in your jurisdiction differ from the EU Product
Liability Directive?
17 The Swedish Product Liability Act25 has been enacted very closely to the
substantial rules of the Directive.26 As many other Member States, Sweden
has opted in for maintaining the development risk defence (cf art 15(1)(b)),
and no caps on liability have been introduced (cf art 16.1).
3. Special liability regimes
a) Does your jurisdiction provide for instruments to tighten or increase liability with respect to dangerous activities?
18 Several statutes provide for strict liability in Swedish tort law concerning
dangerous activities, including a relaxation of the burden of proof in some instances. These include, in particular: airplanes, nuclear installations, and environmental harm (see further nos Fehler! Verweisquelle konnte nicht gefunden werden.-Fehler! Verweisquelle konnte nicht gefunden werden. below), as well as the railway, oil spills from sea vessels, and electricity providers. The scope of the non-statutory basis for strict liability is very limited in
Swedish tort law and is only reluctantly developed in the case law.27
19 Besides these strict liability regimes under tort law, there are several alternative no-fault compensation schemes in certain sectors. These schemes offer a
more favourable protection than general fault based liability28 with regard to
burden of proof, causation, basis of liability, investigation of the facts, low or
no cost to the claimant, procedure and administration, and expedience of procedure and compensation. This is a particular feature of the Swedish (and
Nordic) compensation system.29 These sectors include in particular:
•

Patient injury,30

•

Industrial (workers’) injuries,

•

Pharmaceutical product injuries.31

25

Produktansvarslag (1992:18).
See preparatory works proposition 1992/93:38 on the last changes of importers’ liability
and also bringing the Product Liability Act in line with the directive concerning contributory negligence (which is more favorable to the injured person under the general Tort
Liability Act with regard to personal injuries, with the requirement of gross negligence).
27 J Hellner and M Radetzki, 2010, 179.
28 See an overview in English on alternative compensation schemes in the Nordic countries,
B von Eyben, 2001, 193.
29 See J Hellner, 2001, 251; B Dufwa, 2000, 109.
26

30 See

further P Mielnicki and M Schultz, 2011, 525.
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20 These compensation schemes are described in more detail in nos 60-Fehler!
Verweisquelle konnte nicht gefunden werden..
b) Does your jurisdiction provide for special rules concerning third party liability for airplanes, genetically modified organisms, nuclear installations,
medical products (pharmaceuticals) and environmental harm?
i) Airplanes
21 The Act on Liability for Damage Caused in the Course of Aviation (1922)32
provides for non-contractual strict liability of the owner of the aircraft regarding personal injuries and property damaged on the ground. The obligation to
have proper liability insurance cover for these, among other, harms is now
regulated by Regulation (EC) no 785/2004,33 as well as the Aviation Act34
ch 10.
22 Sweden has signed the two new International Civil Aviation Organization
ICAO conventions on third party liability: the Convention on Compensation
for Damage Caused by Aircraft to Third Parties, in case of Unlawful Interference (Montreal, 2 May 2009); and the Convention on Compensation for Damage Caused by Aircraft to Third Parties (Montreal, 2 May 2009). However, no
legislative action has yet been taken to reform the non-contractual liability regime.35
ii) Genetically modified organisms
23 The legislator has abstained from introducing a special liability regime for
GMOs. General principles of tort law apply, based on liability for negligence.36
iii) Nuclear installations
24 A new act has been enacted (but is not yet in force)37 on strict liability and
compensation for nuclear accidents.38 The new act provides for unlimited liability for the operator of a nuclear installation, with an obligation to have lia31

One might also mention the victims’ of crime compensation system, which perhaps is not
so unique anymore in a European context, but nevertheless an important and significant
complement to damages liability for personal injuries.
32 Lagen (1922:382) angående ansvarighet för skada i följd av luftfart.
33 Regulation (EC) No 785/2004 of the European Parliament and of the Council of 21 April
2004 on insurance requirements for air carriers and aircraft operators.
34 Luftfartslag (2010:500).
35 Cf preparatory works proposition 2009/10:95, 256.
36 See further P Mielnicki and D Langlet, 2010, 559.
37 Waiting for the 2004 protocol to the Paris convention to come into force.
38 Lag (2010:950) om ansvar och ersättning vid radiologiska olyckor. Currently in force is
atomansvarighetslagen (1968:45).
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bility insurance cover up to € 1,200 million (for which amount the state offers
a guarantee to injured parties).
iv) Medical products (pharmaceuticals)
25 Injuries caused by pharmaceuticals are covered by a no-fault insurance
scheme, not regulated by statute but rather by an agreement of the industry itself. It is an alternative remedy to a normal civil claim under the culpa rule or
the Product Liability Act. The scheme offers alternative dispute resolution
ADR, through a complaints board where claims can be tried. The scheme is
based on strict liability, and the product does not necessarily have to be
flawed with a safety defect; moreover it offers a relaxed burden of proof, on
the balance of probabilities. The total annual insurance compensation from the
scheme is capped at SEK 200 million, and a maximum of SEK 10 million per
person.
v) Environmental harm
26 The Environmental Code (ch 32) provides for strict liability for the owner or
the keeper of land concerning personal injuries, property damage and pure
economic loss (provided it is not of an insignificant nature). Also, a relaxed
burden of proof is codified here, only requiring that the alleged cause be probable on the balance, and thus somewhat greater than 50 per cent.39 The Environmental Code used to provide for compulsory environmental clean-up insurance for hazardous activities; this was abolished in 2010. The insurance
pool was rarely used and the structure of the insurance scheme was put into
question.
II. Relationship with regulation
a) Please explain the relationship of tort liability with regulations.
27 Special regulations concerning certain parties (eg parents) or activities (eg
security surveillance and enforcement) have relevance for the assessment of
tort liability, in particular, on two levels. Firstly, duties or responsibilities contained in particular regulations are relevant for establishing a duty to act when
it comes to liability for omissions. Secondly, special regulations that are used
as grounds of liability (culpa), have to imply a duty of protecting the interests
of the injured person in the case at hand in order to fall within the scope of
damages liability (Schutzzwecklehre). Swedish tort law does not adhere to any
strict division between liability for breach of statutory rules and liability for
breaches of other duties. The protective scope of a statutory norm can be used
to narrow the scope of liability in some cases. And a duty to act (liability for
39

This is a more favourable relaxed burden of proof than under general tort liability, where
the standard ‘considerably more probable’ is sometimes applied.
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omissions) may follow from other considerations than an explicit statutory
rule.
ii) Liability for omissions – duty to act
28 Certain duties to take protective/preventive measures may be shared by several actors or only be owed by certain actors but not others. For example, the
economic and organisational responsibility for airport security (of both state
and non-state owned airports) has been assigned to the operator of the airport,40 according to the Act on Aviation Safety.41 The operational responsibility for executing security checks and providing adequate personnel is thus that
of the airport operator (and sub-contracted to security companies). However,
even if that responsibility is so delegated, the police authority’s responsibility
for supervising airport security always remains.42 From a tort law perspective,
several actors owe third parties a duty of care to take adequate security
measures, albeit in various degrees. One may thus envision an injured third
party, or an airline held strictly liable towards that injured party and seeking
redress based on negligent breach of a duty to take certain security measures
from the airport operator, the police (state liability) or the security company
contracted by the airport operator. The success of such claims depends,
among several other requirements, on the defendant owing the particular
claimant an extra-contractual duty of care and the extra-contractual claim not
circumventing the principle barring third party claims in a contractual chain
(as outlined in nos 10-16 above, with an example in no 16).
29 Furthermore, certain duties are non-delegable and thus exclusive to one (or
more) person(s), which usually follows by statute.43 (See example in no 9.)
30 When referring to a breach of a protective duty, one not only looks at the
implied protective scope of certain legal regulations – ie whether they imply a
protected interest in relation to a third party for the purposes of private law liability (similar to Schutzzwecklehre). A duty to act in order to protect the interests of a third party may also be based on other considerations. Firstly, such
a duty to act may arise from previous actions taken by the tortfeasor, creating
the risk at hand as regards causing an injury.44 Secondly, a duty to prevent an40

The major airports in Sweden are operated by a state-owned company, and some are operated by private or municipality owned companies.
41 Lag (2004:1100) om luftfarsskydd, ss 2 and 8.
42 Ibid. See also preparatory works proposition 2003/04:154, p 24 f. This supervisory duty
not only entails occasional inspections, but rather a comprehensive number of duties, including operative supervision of security control personal, threat assessments, following
up and taking over discovered security threats from the security personal, and constantly
being available to airport personnel in order to quickly respond to security situations.
43 J Hellner and M Radetzki, 2010, 115.
44 See, eg, from the case law NJA 1985, 269, where a person was injured by an emergency
door that unexpectedly opened by itself in a shopping centre - a risk of injury which the
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other from causing the injured person harm may arise based on several
grounds – besides legal regulations, including the closeness of the defendant
and the risk, contractual obligations and other duty-creating circumstances.45
Here one can envision several instances where a specific regulation does not
give a conclusive answer (or an answer at all),46 and the duty to protect or act
has to be established based on several considerations.47
31 It should be noted that we are dealing with two issues of liability assessment
here. Firstly, establishing fault, depending on whether there is a duty to act
and the precise standard of care for that action (the culpanorm in the instant
case). Secondly, we are dealing with the issue of scope of liability – the protective scope of that duty, ie whether the established culpanorm and duty protects the injured person at hand.48
32 In this context, one should take into account the distinction in three-party
relationships between contractual duties between the two contractual parties

defendant must have been aware of, because the door had previously inexplicably
opened.
45 J Hellner and M Radetzki, 2010, 110; H Andersson, 1993, 268; M Schultz, 2007, 513.
46 In NJA 1976, 1, a child’s eye was injured when playing in a gymnastic hall after a piece
of metal fell down from a temporary scaffold as one of the children climbed up on it.
The school, which occupied the hall, had a responsibility for taking precautionary
measures in order to ascertain a safe environment, also as regards dangerous things left
by the construction workers. However, the school’s omission was not negligent in the
instant case, due to the low risk of injury of the piece of metal falling from the top of the
scaffold when the hall was being used during school hours. The children were playing in
the hall without permission and the injury was caused due to unfortunate circumstances
which the school could not have foreseen. A duty thus remained with the school, notwithstanding the construction workers’ actions, but the scope of that duty was rather narrow based on several circumstances.
47 Eg, parents have a statutory duty to prevent their children causing others harm. This duty
may, however, be shared or partly transferred to a person offering temporary care, or a
public authority that has placed the child under public care, or a foster home where the
public authority has placed the child. In NJA 2013:20 the duty of care of the social authority which had temporarily placed a troubled and psychiatrically ill child in a parent’s
custody was at issue. The child burnt down a shopping mall during that temporary
placement. The legislation that the authority based its several placement decisions on
implied a public law protective duty in relation to the child’s wellbeing but not a third
person’s property. The social authority nevertheless had a remaining duty of care in relation to the property of a party such as the shopping mall owner, particularly based on the
consideration that the authority had taken over the primary duty of supervision of the
child from the parent.
48 This reasoning may be construed as an issue of the Normschutzzweck of the established
culpanorm, see NJA 1976, 458 (separate opinion of justitierådet Nordenson).
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(A and B) and A’s possible non-contractual duty to take care vis-à-vis C. See
further in nos 10-16.49
33 Breach or observance of specific regulations is an important indicator as to
whether the tortfeasor has complied with his duty to prevent certain risks, but
does not always suffice for the purposes of concluding the negligence assessment.50 The Product Liability Act51 offers a defence concerning compliance
with mandatory provisions issued by a public authority. However, the defence
is considered to be of minor importance.
34 In sum, under the general rule on negligence (culpa rule) a particular duty of
care may also be construed, for the purpose of establishing liability for omissions, regardless of or together with particular (binding or non-binding) regulations.
b) Are there specific regulations governing the risks of the Security Industry?
How and by which regulatory body are these rules enforced?
35 Enterprises that are involved in security surveillance are subject to detailed
public law rules and regulations. Security surveillance entails: personal
checks, personal protection, surveillance or supervision – with or without
technical equipment – of goods, sites, areas or activities for the purpose of
rendering extra protection against damage through criminal attacks, fire or
similar, and also other specially specified activities with permission granted
by the police authority.52
36 The enterprises providing security surveillance require authorization by the
County Administrative Board, together with the National Police Authority.
These also supervise their conduct and work, and the authorization may be rescinded if the enterprises do not follow the rules of the authority or otherwise
are deemed unsuitable.53 The content and extent of security employees’ training is outlined in detail in this public law regulation. The operator of a security enterprise has a duty to conduct the enterprise in a professional and discerning manner, in conformity with good practices in the security sector, and
49

And in particular the case NJA 2001, 711 about a third person’s direct claim against a security surveillance company, discussed there.
50 Cf NJA 2011, 454, where the contractual obligations of the lessee as regards preventing
the flooding of an apartment when using the dishwasher were not necessarily decisive.
51 Produktansvarslag (1992:18), s 8(3).
52 Definition from The National Police Authority’s rules and regulations on Security surveillance enterprises, RPSFS 2012:18 - Rikspolisstyrelsens föreskrifter och allmänna råd
till lagen (1974:191) och förordningen (1989:149) om bevakningsföretag.
53 Relevant statutes and regulations: Lag (1974:191) om bevakningsföretag; and
Förordning (1989:149) om bevakningsföretag mm; and RPSFS 2012:18 Rikspolisstyrelsens föreskrifter och allmänna råd till lagen (1974:191) och förordningen
(1989:149) om bevakningsföretag.
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must ensure that its employees have adequate competence and training for the
particular enterprise.
37 Several other regulations may specify the duties of a security enterprise, relating to certain activities. This is especially the case with regard to airport security, regulated by the Aviation Safety Act.54 The economic and operational duty of executing security checks and providing adequate personnel is imposed
on the airport operator (who then probably sub-contracts with a security company). However, even if the security responsibility is thus delegated from the
police to the airport operator, the police authority’s responsibility for supervising the airport security always remains. Hence, one may have to deal with
several parties (police, airport operator and security company) that simultaneously have duties of care towards third persons, duties which are from a liability perspective of a non-delegable nature. However, one of these parties may
have a particular or a particularly extensive duty towards a third person, depending on the nature of the harm and breach of a safety duty.55
38 Lastly, the existence and implications of safety duties in insurance agreements
should also be noted, both concerning property insurance and liability insurance.56 The neglect of the insurance taker to follow safety regulations agreed
upon with its insurance giver can result in the reduction of insurance compensation for, eg, a security company.57 Similar obligations are naturally also often part of the contractual agreement the security services renderer has with its
client. However, this does not per se translate into a tort law duty to protect a
third person.58
III. Causation
a) What is the burden of proof in general (standard of proof) with respect to
the proof of causation?
39 The general burden of proof in civil cases is on the plaintiff, who must prove
– beyond a reasonable doubt – the causal link between the wrongful act or
omission and the injury. This burden of proof also encompasses alternative
causes which will normally include a burden on the plaintiff to prove that another course of action, including safety measures, would have had a significant impact on preventing the injury.

54
55

Lagen (2004:1100) om luftfartsskydd, based on Regulation (EC) no 300/2008.

Also see in nos 27-32.
56 H. Ullman, 2012, 220.
57 See the Insurance Contract Law [lag (2005:104) om försäkringsavtal], ch 8 s 12.
58 See no 16, concerning the security case NJA 2001, 711.
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b) Does your jurisdiction provide for any instruments to lighten the burden of
proof for the claimant with respect to the proof of causation?
40 In cases where causation is difficult to establish, the plaintiff’s burden of
proof is sometimes alleviated. If there are two or more possible causes, the
burden of proof may be fulfilled if the plaintiff can make his causal explanation ‘clearly more probable’ than any other explanation, but only if the plaintiff’s explanation is probable in itself. This standard has been recognised by
the Supreme Court for cases where the plaintiff is confronted with considerable difficulties to present full evidence that other possible causes can be excluded.59 It is unclear when this standard may be applied.60 The activity must
not necessarily be dangerous as such. The relaxed burden of proof has been
applied in cases involving, eg, environmental spills, medical products and
traffic accidents.61
41 Thus, if the defendant argues that the source of the injury originates from the
sphere of the victim, the victim must produce evidence showing the defendant
to be the source of injury which, in comparison to the victim as potential
causer, is deemed clearly more probable. The precise nature of this assessment
cannot be defined more precisely, but must be decided on a case-by-case basis.
42 Also note there is a special relaxation of the burden of proof in respect of
proving the causal link between a duty to prevent harm and injury (see nos
Fehler! Verweisquelle konnte nicht gefunden werden.-5).
IV. Attribution of liability
a) How is liability attributed to multiple parties?
43 If it can be established that an act or omission originating from one agent was
a cause, it is not necessary to establish that it was the (only) cause of several
possible ones in relation to the same injury.62 Joint and several liability is
hereby at hand, unless the damage caused can be divided.63
44 The liable parties in turn have a right of recourse against each other, whereby
damages should be apportioned according to what is reasonable which primarily entails each tortfeasor’s degree of culpability for the harm caused jointly.64
59

NJA 1981, 622; NJA 1982, 412; NJA 1993, 764; NJA 2001, 657.
Bengtsson and E Strömbäck, 2013, 1:1.5.
61 NJA 1977, 176 (traffic accident more likely caused by hole in the road than other possible
causes).
62 Cf NJA 1982, 421, (referred to in no 44 below). See further M Schultz, 2007, 475; J
Hellner and M Radetzki, 2010, 200, 213.
63 H Karlgren, 1972, 211.
64 J Hellner and M Radetzki, 2010, 244.
60 B
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The more problematic issues concern when one or more of the tortfeasors are
strictly liable for the activity which caused the harm. A strictly liable tortfeasor seems to have a right of recourse against a tortfeasor liable in negligence,
although this is debatable due to the considerations upon which strict liability
is founded.65 Special statutes on strict liability, for eg nuclear plants and aviation, only refer to a reasonable apportionment among several and jointly
strictly liable persons.
b) Does your jurisdiction - in fault based or no-fault liability - provide for the
(legal) channelling of liability to one person?
45 The Tort Liability Act contains a special mitigating clause (ch 3 s 6) which
actually is a form of legal channelling of liability in certain instances of property damage caused by someone’s employee (vicarious liability) or by the
state (or municipality). The intention of this clause is to apportion insurance
liability for property damage between the property insurer and the liability insurer. Damages for harm to property – which an employer or public authority
is liable for – compensated by property insurance may be subject to recourse
by the insurer against the liability insurer up to a maximum amount of customary liability insurance for the activity at hand (eg security surveillance).
The remaining amount will be covered by the property insurer. If the property
owner lacks insurance, damages may be reduced to the maximum liability insurance coverage. The rule is primarily intended to divide the insurance liability of the insurance companies when they seek recourse against each other,
but may thus also have a negative impact on an actor without or with poor insurance coverage if the court deems it reasonable. The rule is rarely applied in
the latter regard as such cases are rare.66 There is, however, no general principle that implies contributory negligence on the part of persons lacking insurance for their property.
46 Several alternative compensation schemes have been developed for specific
sectors in Sweden, most of which, however, do not exclusively channel liability to one person or compensation fund. The general recourse possibilities of
liability under tort law are thus still open to the injured person. See further nos
60-Fehler! Verweisquelle konnte nicht gefunden werden.). However, these
alternative compensations schemes are a form of de facto channeling, since
injured persons rarely use the option of making a civil claim in court.
47 With regard to airport security and potential liability issues for airport operators, it has been discussed whether the state should cover liability stemming
from damage caused by terrorism or other activity and indirectly by faulty se-

65
66

J Hellner and M Radetzki, 2010, 252.
Cf NJA 1996, 118.
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curity. That idea has thus far been rejected by the legislator.67 However, the
potential liability of security companies has not been addressed in that connection, probably because this is a matter of contractual liability as well as insurance coverage.
V. Damages and available remedies
a) What types of compensable damage are available?
48 The Tort Liability Act provides the general scope of compensable damage
stemming from personal injuries, property damage and pure economic loss.
Most special liability regimes rely upon the Act concerning the various damages available to the claimant.
ii) Pecuniary loss
49 Property damage and consequential loss (including income or production loss)
stemming from that harm is compensable according to the Tort Liability Act
(ch 5 s 7).
iii) Pure economic loss
50 Accountability for pure economic loss is complex. It does not follow the general culpa rule. The Tort Liability Act (ch 2 s 2) sets out a requisite that a
criminal act caused the loss. However, liability is wider than that developed in
case law, particularly where a relationship of reliance can be established between the tortfeasor and injured person (such as a consultant appraising a
property for the purpose of a third party, such as a bank). Some strict tort liability statutes offer special protection for pure economic loss. The Environmental Code (ch 32) protects pure economic loss (of a significant nature)
caused by emissions or disturbances from an activity on a property (which
may even include the blocking of a shop keeper’s establishment due to nearby
construction work). The new Nuclear Liability Act68 offers protection for pure
economic interests that are closely affiliated with the environmental harm
caused by a nuclear accident.
iv) Non-pecuniary loss
51 Under the Tort Liability Act (ch 5 s 1), the injured person has a right to compensation for non-pecuniary loss for pain and suffering, loss of amenities and
duress. In practice, compensation for immaterial loss will be calculated in accordance with standardised tables. A special compensation rule on non67 Cf

preparatory works proposition 2003/04:154, 25 f, pointing out that the real risk allocation problem primarily lies with the private-owned smaller airports, which can be addressed through private agreements between the state and those airports.
68 Lag (2010:950) om ansvar och ersättning vid radiologiska olyckor, s 7(3).
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material loss applies for criminal offences (ch 2 s 3). This allows a victim to
claim compensation for the violation of his personal integrity. This kind of
compensation lies outside the scope of traditional compensation for nonpecuniary loss: it is in fact not intended to ‘compensate’ the loss but rather to
reflect a violation of the ‘value’ of the victim’s human dignity.
v) Environmental harm
52 The Environmental Code offers protection under strict liability for personal
injuries, property damage and pure economic loss caused by emissions or disturbances from an activity on a nearby property. The Code also provides liability for environmental clean-up.69
b) Are there particular heads of damage that can be excluded by contractual
agreement or by any other means?
53 Generally a person cannot contractually exclude non-contractual liability in
relation to a third person. However, contractual exclusion clauses may affect a
third person’s (A) possibilities to extend a non-contractual claim against his
contractual party’s (B) contractual party (C). In linked contractual relationships, where A has contracted for a complex service delivered by B with the
help of C (typically sub-contracting cases), B and C may have an exclusion
clause regarding their liability. In such relations, A may in some cases be
stopped from making even a non-contractual claim against C. The exclusion
of the risk of liability is probably conceived as already contracted in between
A and B, including risks stemming from C (also on a non-contractual level).
However, this does not apply if C has acted with gross negligence or intent,70
or has breached a ‘security duty’ intended for the protection of A’s person or
property (eg keeping safety equipment in a safe state).71 Product liability for
defective products is naturally also an exemption to this limitation of liability.
See more in nos 10-16 above.
ii) Exclusion of liability insurance
54 The insurance companies offering liability insurance did not fully consider the
implications of third party liability for security firms handling airport security
before 9/11, although no-terrorism clauses did exist. Liability exclusion clauses normally covered acts of war and similar, but not terrorism in particular.
This was subsequently adjusted, but, as far as is possible to ascertain, the particular risks associated with the responsibility of security firms at airports
were deemed insurable after 9/11 albeit at a higher premium.
69 See

more on environmental harm and liability, P Mielnicki and D Langlet, 2010, 559.
Eg criminal acts of an employee.
71 NJA 2007, 758 (construction sub-contracting case), where it was deemed unreasonable to
grant C a direct non-contractual claim since that would have allowed C to circumvent
the intended channelling of risks which was part of the linked contracts.
70
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55 An arbitration judgment72 concerning, on the one hand, the major Swedish
security firm Securitas and its subsidiaries, and on the other hand, a major
Swedish insurance firm, may be mentioned here. The dispute concerned the
scope of the liability insurance of the security firm with regard to liability
claims made against the firm for not stopping the 9/11-terrorists originating
from Boston Logan Airport. The dispute did not deal with actual recourse of
(substantiated) liability, but rather the interpretation of the insurance agreement and its scope with regard to terrorism. The arbitration panel decided that
the insurance policy did not exclude acts of terrorism, it did, however, note
that the parties had renegotiated the agreement after the incident at hand to
specifically also cover acts of terrorism.
c) Does your jurisdiction - in fault based or no-fault liability - provide for instruments which mitigate the liability of tortfeasors?
56 Liability caps for tort liability are generally not accepted in Swedish legislation. Even operators of nuclear installations have an unlimited liability. Liability caps for accountants have recently been rejected by the legislator, despite
the European Commission’s recommendations.73
57 The special alternative compensation schemes (and thus de facto insurance
compensation) are, however, (as are all insurance schemes) subject to caps.
The Patient Insurance Scheme has a cap of SEK 18 million per person, or
maximum SEK 45 million per injurious event. The pharmaceutical insurance
scheme is capped at SEK 200 million per year, and maximum SEK 10 million
per person.
58 See also no 45 above, concerning a special mitigation clause under the Tort
Liability Act in respect of property damage giving rise to vicarious liability
and state liability.
VI. Applicability in time
Does your jurisdiction allow the introduction of a new liability regime that also covers risks that were created in the past?
59 This is not a measure accepted in Swedish law. In exceptional circumstances,
the Government may decide to compensate certain or several individual vic72

Securitas et al v If Skadeförsäkring, Arbitration judgment of 22 July 2004. The dispute
was submitted to the Arbitration Institute of the Stockholm Chamber of Commerce
(SCC). It became public after the arbitration judgment was contested in Svea Court of
Appeal in Stockholm in a setting aside proceeding, judgment of 3 November 2005.
73 Preparatory works proposition 2012/13:61, 49, where the proposal was rejected based on
principles, such as the questionable limitation of the injured person’s right to full compensation under tort law. Small and medium sized accounting firms can receive liability
insurance from the national accounts organization, and the major accounting firms operating in Sweden are able to self-insure their risks.

257

Mielnicki / Schultz

tims ex gratia. This has historically, eg, involved cases of unreasonable lack
of protection under state liability rules when these have been amended shortly
after the harm was caused, or cases where the state was partly involved in
pharmaceutical injuries and the compensation scheme did not offer full compensation, but also extreme results of hooliganism during a top summit where
shop keepers were particularly vulnerable.
VII. Alternative compensation mechanisms
a) Are there alternative compensation schemes available for particular sectors?
b) How do these operate (size, scope, recovery, usage)?
c) What harm is covered by any applicable scheme?
d) Is there a cap on the amount recoverable under any applicable scheme?
60 Swedish (and Nordic) compensation law has a rather unique tradition of alternative compensation schemes.74
61 Sectors operating with alternative compensation schemes, involve:
•

Patient injuries

•

Pharmaceutical injuries

•

Workers’ injury

•

Victims of crime

ii) Patient injury compensation scheme.75
62 This is a statutory based76 compensation scheme that outlines liability for
personal injuries for many different types of injuries sustained from medical
treatment in private and public hospitals, offering a form of strict liability, including a relaxed burden of proof of causation (on the balance). Compensation flows from mandatory insurance. All publicly financed hospitals have
pooled their risks and premiums to their own insurance company for these
purposes. Claims are handled by the insurer and may be tried by an independent compensation board (ADR). Almost all patient injuries are handled
through this scheme, which handles over 11,000 claims annually, and pays
compensation of over € 55 million annually. Compensation is capped at SEK
18 million per person, or maximum SEK 45 million per injurious event. A tort
law claim is always open to the claimant (but not for double-compensation).
74 See

for an overview, B von Eyben, 2001, 193; J Hellner, 2001, 251.
See for more details, P Mielnicki and M Schultz, 2011, 525.
76 Patientskadelag (1996:799).
75
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iii) Pharmaceutical injuries
63 This is a non-statutory based compensation scheme for personal injuries,
voluntarily established by the industry in 1978 (covering 99 per cent of all
products sold in Sweden). It establishes no-fault liability based on a reasonable assessment of the facts, including a relaxed burden of proof (on the balance). The system is structured as normal insurance, with a policy containing
conditions for compensation and an insurance company (administered by Zürich) where all premiums are paid. Claims may be filed with the company,
and then appealed to an independent compensation board which investigates
the injury and makes a medical and legal assessment of the claim. 500-750
claims are on average handled annually. The scheme is capped at a total of
SEK 200 million per year, and maximum SEK 10 million per person. A tort
law claim is always open to the claimant (but not for double-compensation).
iv) Workers’ injuries
64 Personal injuries attributable to one’s work are regulated by the Social Insurance Code (ch 39)77, which forms a special part of the social insurance system
administered by public authorities and courts. It encompasses a wide notion of
work injury and includes a relaxed burden of proof (on the balance). It covers
long-lasting or permanent work disabilities (from 1/15 work disability), and is
a complement to the temporary income loss coverage the social security system offers for all personal injuries (see below, no 66). The public authority
may not seek recourse against the employer. On top of this public work injuries compensation, many people (around 70 per cent) have additional insurance coverage stemming from collective agreements, an insurance organised
by unions and employers’ associations. If the injured person lacks coverage,
tort law liability may be claimed against the employer (for what the social insurance does not cover).
v) Victims of crime
65 This is a statutory compensation scheme administered and funded by the
state,78 which aims at offering injured persons a better prospect of full compensation where damages cannot be enforced under civil liability, or the defendant is unknown, and private insurance does not offer complete cover. It is
thus a last avenue of redress. Primarily personal injuries are covered, but also
property damage and pure economic loss to a very small extent. Caps establish maximum amounts. Also, certain instances of personal integrity violations give rise to compensation under the scheme. A claim is made to the public authority, and may be tried by an independent compensation board which
also makes important assessments of law and scope of compensation (inde77 Socialförsäkringsbalk
78 Brottsskadelag

(2010:110).
(1978:413).
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pendent of court judgment findings). The public authority has a right of recourse against the criminals causing the injuries, and actively pursues such.
e) What sorts of damages are covered by the social security mechanisms and
what is the level of compensation?
66 Social security covers health care costs (from public care) and income losses
resulting from personal injuries to a large degree. All these costs resulting
from personal injuries are covered by social security, whether they be caused
by fault, accident or be covered by an alternative compensation scheme. Thus,
a considerable portion of both tort liability and insurance liability stays with
the social security system. The public authorities do not have a right of recourse for these costs and compensations.
67 The social insurance system partly covers income losses resulting from personal injuries, for both temporary work disability and permanent work disability. Medical disability and work disability are two different concepts here.
The insurance covers, in a very brief simplification, up to 80 per cent of earnings (below approx € 39,000) from the 15th to the 365th sick day (if 100 per
cent work disability is at hand, otherwise less). For longer or more permanent
injuries, special rules apply on a case by case basis, but this is capped at 64
per cent (of maximum earnings of € 39,000).
68 The income loss not covered by the social insurance scheme – plus remaining
compensable pecuniary losses, pain and suffering and other non-pecuniary
losses – remains for tort liability, special insurance schemes and private insurance to cover.
f) Does civil procedure law provide for special rules on case management?
69 The Code on Procedural Law79 (ch 14) offers rules for the court to cumulate
several civil claims or a claim against several defendants, provided that they
concern significantly the same grounds for liability.
VIII. Suggested reforms in national literature
70 No particular reforms can be identified specifically concerning the liability of
the Security Industry. The issue of liability for airport security has briefly
been discussed in legal reforms of public law regulations on airport security,
but only with respect to the liability of airport operators and the special risks
that terrorism involves for their liability. Suggestions have entailed a channeling of liability for those risks to the state, but any legislative intervention has
been rejected.80
79

Rättegångsbalk (1942:740).
works proposition 2003/04:154, 25.

80 Preparatory
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71 It should be noted that the tradition of Swedish tort law is characterised by a
low level of general and special regulations when it comes to codifying issues
of liability.81 For several rather clearly defined areas, certain codified (but not
all) regimes are established for handling particular risks and guaranteeing the
interest of providing full compensation for injured parties (eg patient injuries,
workers’ injuries and pharmaceutical injuries).82 Apart from that, the Swedish
tort law tradition features a strong bias against detailed regulation of both
general principles of tort law liability as well as regulating tort law liability
for the general risks of certain sectors or activities. Issues of tort law liability
are generally considered best resolved under general principles and rules of
tort law. And issues of channelling final liability as well as providing full
compensation coverage, are primarily handled by the property and liability insurance market (and the social insurance system when it comes to personal injuries).
72 There are thus no reforms or discussions concerning the liability of the Security Industry in particular, at the present time.
IX. Successes and failures of the national approach
73 As already mentioned, no special liability regulations exist specifically pertaining to the Security Industry.
74 The Swedish legislator has traditionally been only mildly interested in offering certain risky sectors special treatment, such as caps for accounting firms.
As to tightening liability, strict liability regimes under tort law have traditionally been adopted for specific and traditionally regulated dangerous activities,
often following international legislative co-operation. The special compensation schemes in Sweden also relate to rather specific sectors and are a product
of longstanding co-operation within the industry and with the legislator. In
that context, one could pose the question of how the heterogeneous Security
Industry and the many different types of risks would qualify for any special
intervention from the legislator or the creation of any compensation scheme.
75 Instead, the responsibilities of the Security Industry are highly regulated in
public law and through public supervision. Those regulations at same time offer very specific duties on the part of the Security Industries, which may also
transform into a civil law duty in tort law to protect individual parties, as discussed throughout this report, and thus result in tort law accountability under
general principles of tort law.
76 Furthermore, the relevance and importance of soft law regulation should also
be noted in this context, ie soft law regulation and compliance efforts by the
insurance community pertaining to particular risks, products and industries, as
81
82

M Schultz, 2004, 223; H Andersson, 2012, 210.
See nos 60-Fehler! Verweisquelle konnte nicht gefunden werden..
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well as specific security regulations that form a crucial part of insurance
agreements (security company–insurer) and contractual obligations in respect
of security service agreements (security company–client).83 (See also no 38).

B. Cases
Case 1
Defective emergency stop button
Company X operates a steel plant. One year ago it bought a heavy stamping
machine from Company A. While operating the machine, the worker sees that
C, who is part of a group of visitors on a plant tour, is getting too close to the
machine. B pushes the pilot trigger to stop the machine. The pilot trigger was
built into the machine by A in order to allow the sudden stop of the machine
by cutting the electricity supply. Due to a manufacturing defect, the button
fails to function and C gets injured.
a) Is A liable for C’s injury? Please describe all heads of liability that are applicable.
77 The injury falls outside the statutory and traditional notion of product liability
as between a consumer of a defective product and its producer. However, defective products that constitute a particular danger to persons and property
give rise to special security duties on the part of the producer, which may not
be transferred to another party.84 Furthermore, personal injuries give rise to
special protection despite the fact that C has no direct or indirect contractual
relationship with A.85 Strict liability may thus be at hand.
b) Is A liable to C if C has, by his own fault, contributed to the damage?
78 Reduction of damages for personal injuries due to contributory fault require
gross negligence on the part of the injured person (Tort Liability Act ch 6 s 1).
c) Would it make any difference if C had suffered property damage instead of
personal injury?
79 Since general principles of tort law apply and not statutory product liability,
one may put into question whether strict liability also protects the property interest of C. C’s claim could be barred based on the principle that such liability
does not fall within the protective scope of A’s liability. Instead, C’s claim
83

See further J van der Sluijs, 2013 (forthcoming), concerning soft law regulation in the Insurance Industry in general. See also H. Ullman, 2012, 220.
84 Cf NJA 1986, 712.
85 Cf NJA 1989, 389 (strict liability in relation to teacher eating salmonella contaminated
food at the school’s cantine).
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could be barred here, since it is a third party loss (ie a separate consequential
harm to another person’s harm), which as a general rule is not compensable.
d) Because of the incident, company X cannot operate the stamping machine
for 14 days. Accordingly company X cannot fulfil the contract with Y in time.
X has to pay Y € 200,000 for breach of contract. Is A liable to X for the loss?
80 This liability should be divided under the law of sales of goods. The malfunctioning button has very temporarily limited (or stopped) the use of the machine. Thus, it is questionable that product damage to other property is at
hand.86 Instead the pure economic loss should be decided under the rules of
the Sales of Goods Act87 (ss 40 and 67). Indirect losses such as contractual
damages to another contracting party are compensable if negligence or a guarantee is at hand.
e) Due to X’s failure to fulfil the contract Y has to renounce a profitable contract and suffers € 50,000 loss of profits. Is A liable to Y for this loss?
81 On the same basis, loss of profits from a contract with another party are indirect losses recoverable if negligence is at hand. There is very little room under
the Sales of Goods Act to interpret an implied guarantee, even for key characteristics of the bought product.
f) Would it make any difference whether the emergency stop button complies
with the EN-standard issued by the European Committee for Standardization
or not?
82 Not as regards C’s right to extra-contractual damages on a non-statutory basis.
As regards X, that might prompt the conclusion that A was not negligent, but
not per se.
g) What is A’s liability like if the emergency stop button does not comply with
a national standard provided by a legal provision (law or regulation)?
83 A’s negligence vis-à-vis X is not solely dependent on observance or nonobservance of official standards but this is a very important factor here for
finding negligence.
Case 2
Defective safety programmable logic controller
The computer firm A developed a special computer programme for company
B which runs a chemical plant. The computer programme should ensure that
86 See

NJA 1996, 68 (concerning the scope of a functional notion of property damage).
(1990:931).

87 Köplag
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in case of an emergency, the production process is ramped down in a controlled manner. On Monday 7 June, a heavy earthquake shakes the region
where the plant is situated. Due to a programming defect, the production process is shut down immediately and as a consequence dangerous chemicals escape from the plant into the surroundings.
The local fire brigade C takes emergency measures to remove the chemicals
from the water and to stop the chemicals from leaking into the nearby river.
The costs of these relief measures for C amount to € 30,000. For fear of pollution of the groundwater, the local water supplier D employs tank wagons for
the water supply of the local community for four weeks after the incident at
the cost of € 70,000. On the adjoining land the chemicals leak into the
groundwater. Neighbour E who uses the well on his land for the supply of
drinking water suffers health damage. The removal of the chemicals from the
well costs neighbour E € 50,000.
h) Are A or B, or both of them, liable for these costs? If B is liable, can B take
recourse against A?
84 To begin with, C’s loss and (for the same indirect reasons, D’s loss in relation
to A and B) are not compensable losses based on a very special principle
which limits the scope of the right to seek redress under tort law for public authorities. Certain public services in society are part of the state’s general responsibility to keep systems in function. For that, tort law does offer protection.88 For example, if a road traffic accident results in costs for emergency
rescue as well as costs for the road traffic authority to clean up the road in order to maintain the functioning of traffic on the road, those costs are not recoverable for the state under tort law, and should therefore not be recoverable
for another. However, the state (and public authorities) still has other protection for harm to property, such as costs to restore a bridge damaged by a road
traffic accident. Both C’s and D’s costs are of the former non-compensable
nature.
85 B is liable to E based on environmental strict liability (Environmental Code,
ch 32 s 3) for pollution of ground waters and the consequential personal injury. Swedish tort law does not accept general limitation on strict liability regimes due to third party interventions or force majeure.89 These limitations
are traditionally only introduced as a direct consequence of international conventions, such as in the field concerning nuclear installations. Otherwise,
strict liability is limited to the ‘typical risk’ of the dangerous activity at hand.
A natural catastrophe would thus not result in exculpation for B. The state’s
right to environmental clean-up costs (ch 10) is however excluded in cases of
exceptional natural disasters (s 19).
88
89

NJA 2011, 331.
J Hellner and M Radetzki, 2010, 177, 341.
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86 A’s possible liability lies elsewhere. A’s breach of contract in relation to B
cannot be invoked by E to make a direct claim against A. Instead, a noncontractual duty for A to protect E’s property rights has to be established.90 It
is questionable if that can be established here, and if not A’s possible negligence falls outside the protective scope vis-à-vis E. Instead, it could be
deemed a non-compensable third party loss, ie A caused B damage to property which consequentially caused E’s property damage.91
i) The computer programme was especially designed for the prevention of
pollution damage in case of natural disasters. The earthquake of 7 June, however, was of an exceptional strength. Is A liable for the damage described in
the case?
87 Following the argument above, one could perhaps argue that A has a special
‘safety obligation’ towards third parties due to the dangerous nature of A’s
program.92 Nevertheless, it is questionable if A owes E that duty.
j) The flaw of the programme was caused by the carelessness of the programmer F who is employed by A. Are A or F, or both of them, liable for the
harm as described in the case? If A or F are liable, can they take recourse
against the other party?
88 If A is liable, that company is also liable for its employees under the rules of
vicarious liability. The employee is protected from personal liability as well as
claims of recourse from his employer.93
k) Due to the incident, the nearby factory G is not able to fulfil its contracts
and suffers a loss of € 40,000. Are A, B or F liable for this loss?
89 B is strictly liable to G for pure economic loss resulting from the contamination or other disturbances G’s factory may suffer from the spill. The nature of
the loss may raise issues of adequate causation. A is not liable to G for the
same reasons as in the case of E.
l) Assume that the cause of the incident is not an earthquake but instead a terrorist attack. The damage amounts to € 2.5 billion. Would there be a difference if the cause of the incident was an act of organised crime?
90 The strict liability discussed above, under the Environmental Code ch 32, is
not in general subject to exceptions due to third party interventions (novus ac-

90

Cf 2001 p 711; NJA 2007, 758; NJA 2009, 16.
See further nos 10-16 and 27-34.
92 Cf no 14 above.
93 See further no Fehler! Verweisquelle konnte nicht gefunden werden.9.
91
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tus interveniens) or force majeure.94 But terrorism may fall too far outside the
scope of the so-called ‘typical risk’ that environmental strict liability is based
upon, and therefore exclude liability.
Case 3
Security services, public service (infrastructure) undertaking
Company A is in charge of the operation of the security of the waterworks of
city B. It provides manned guards to prevent unauthorised access to the plant
and also operates the alarm systems of the plant. On 2 October terrorist C enters the plant and contaminates the water with radioactive material which is
extremely poisonous (Polonium-210). Company A could have prevented terrorist C from entering the premises but failed to do so due to negligence. The
consequences of the terrorist attack are disastrous (100 people are killed,
4,500 suffer from radiation sickness, the drinking water and the water supply
system is contaminated). The total damage amounts to € 25 billion.
m) Is city B liable to the injured inhabitants (damage to person and property
damage)? Can city B take recourse against A?
91 Operators of water works have specifically regulated duties under the Environmental Code (ch 11) to protect public and private interests. ch 32 stipulates
strict tort liability also for these water works enterprises, concerning personal
injuries and property.95 As earlier mentioned, this strict liability regime is not
based on a notion of force majeure. Willful contamination by third persons
cannot be deemed as falling outside the protective scope of the strict liability
of water works operators. Liability for third party interventions in the causation of the damage is not excluded from the strict liability. A finding of adequate causation is thus not necessarily excluded on that ground, even for serious contamination by third parties acting with intent.96
92 B, as the operator of the water works, has a contractual claim against A for
damages due to its breach of contractual duties to protect B’s facility from
94

Cf Environmental Code ch 10 on the state’s right to compensation for clean-up costs,
which is subject to a liability exemption with regard to natural disasters and acts of war
and similar. Terrorism is not necessarily encompassed here as is the case for the new
Nuclear Liability and Compensation Act [Lag (2010:950) om ansvar och ersättning vid
radiologiska olyckor], where the acts of war or similar-exemption is not specified. This
ambiguity can be traced back to international agreements.
95 The exemption on radiological contamination (ch 32 s 2) only refers to instances where
the Nuclear Liability and Compensation Act is applicable, ie where liability for nuclear
installations arises.
96 Cf NJA 1981, 622 (liability of a municipality for contamination was not excluded on the
basis of other enterprises discarding toxic agents into wells connected to the public sewage system).
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third party attacks.97 Final liability will in practice be decided by both parties’
respective insurance arrangements.
93 Besides B’s tort liability, several other complex issues arise, including environmental liability for clean-up costs and the property owner’s right to compensation for infringements of the constitutional right to property, resulting
from public security and environmental protection measures which limit the
property owner’s use and access to his property.98
n) Is A directly liable to the house owner D who suffers property damage
(€ 35,000) and severe health damage because of the contamination of the water?
94 B’s non-delegable duties towards the public cannot be transferred to A per se.
A’s negligence in relation to B does not transfer into a breach of duty to protect others, as well as a negligent breach for that matter. A is not part of the
production process in the manner a producer in a product liability context is.
Any special ‘safety obligations’ vis-à-vis a third person to a contract, is thus
questionable. A’s duty to protect can naturally also be construed in a wider
sense, to include the general public. However, that still leaves issues of adequate causation. A is probably not liable in relation to D.99
o) Is A liable to state E who provides for disaster relief measures which
amount to € 18 billion.
95 A is not likely liable toward state E, at least not under the rules of tort law.
General principles of tort law do, however, deem the injured person’s preventive costs in limiting their injury compensable. State E will have to direct its
claims to city B (or the state of city B).

97

Cf no 16.
is subject to reform by a Law Commission in order to define the scope of compensation for such incidents, Dir 2012:59 Ersättning vid vissa särskilda fall av
rådighetsinskränkningar.
99 See further nos 10-16 and 27-34.
98 This
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Case 4
Security consultant, border control
Company A is the security consultant of state B for border control security. A
provided a comprehensive security concept for state B. It can be established
that terrorist C of case 3 slipped through the border crossing point X of state
B on 1 October. This was only possible because A’s security arrangements
are seriously flawed.
p) Is state B liable to the house owner D of case 3?
96 State B has the general public responsibility for border control, even if that
has been partly delegated to the airport operator and in turn to a security company.100 That also implies a shared tort law duty between the other actors in
respect of airport safety, duties which however are non-delegable in tort law,
due to the nature of the public law regulation. Additionally, state B has a positive obligation to protect persons and property (especially under the ECHR).
The scope of a tort law duty to protect and prevent third persons from injuring
the general public or specific persons has to be decided on these premises. In
the present case, it is highly questionable if the scope of this duty would extend to D.101
q) Can state B take recourse against company A?
97 B’s recourse would be premised on A’s non-contractual liability, based on a
breach of duty to prevent D’s harm and an adequate causal link between this
negligence and D’s harm. A primarily has a contractual duty to the airport operator, and a public law obligation to the airport police authority to report
risks and obey the directives of the police authority regarding airport security.
The purpose of A’s activity and A’s authority is, according to public law regulations, to protect private property and persons including persons in public.102
However, as earlier discussed, this does not necessarily transform into a tort
law duty to prevent third persons suffering harm. The protective scope of A’s
negligence may thus not extend to the general public, but that can be subject
to different opinions.103

100 See

no Fehler! Verweisquelle konnte nicht gefunden werden. above.
further nos 10-16 and 27-34.
102 See nos 35-36 above.
103 See further nos 10-16 and 2734.
101 See
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r) What would the liability of state B be like if company A was not a security
consultant but rather the contractor who is obliged to service the video surveillance installation at the border crossing X, and terrorist C slipped through
the border control because of A’s negligence?
98 The same reasoning in respect of B’s liability as above would apply here. Any
protective duties of B are of a non-delegable nature.
Case 5
Security services, airplane crash
Company A is in charge of the security check at airport B. A’s obligations are
determined in the contract with airport B which inter alia provides that A
shall only use specially trained and certified personnel. On Sunday 2 April,
employee C, who lacks this special training, is in charge of baggage screening monitor 5 at gate 25 of airport B. When passenger D is passing through
the monitor, employee C is chatting with another passenger and fails to detect
that passenger D is carrying a box filled with highly inflammable chemicals in
his hand baggage, hidden under a notebook. Passenger D gets on the flight F676 of airline E. In full flight the chemicals become inflamed and a fire starts
in the passenger cabin. After some minutes the crew can stop the fire and
manage an emergency landing at airport F. Five passengers suffer severe gas
poisoning, two of them die and three have severe lung injuries. The airplane
is heavily damaged. The repair costs amount to € 1.5 million. Air carrier E
has to pay € 100,000 for the emergency landing to airport F, and the passengers of flight F-676 claim compensation for enduring fear of death and loss of
profits.
s) Is A liable for these costs, if passenger D’s behaviour resulted from mere
carelessness?
99 To begin with, airline E is liable to the passenger for personal injuries in accordance with Regulation (EC) no 2027/97 or the Montreal Convention.104 E
also suffers property damage (and damage consequential to that).
100 As discussed earlier, the airport operator bears the general responsibility for
airport safety, including adequate security measures and staffing (together
with the police authority).105 The security company A has a contractual duty
to the airport operator for fulfilling the operator’s requirements. Airline E has
a contract with the airport operator, which also encompasses the provision of
adequate safety on the airport and security checks of persons flying with the
airline. This may be seen as a three party relationship of a contractual chain: E
104

The Swedish Act on Air Transport [Lag (2010:510) om lufttransporter] merely refers
contractual liability issues to these two instruments.
105 See nos 9-Fehler! Verweisquelle konnte nicht gefunden werden. above.
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– Airport – A. The general principle here is that each party holds their own
contractual party liable for breaches of duties connected to the contract.106 The
close-knit relation between the parties as regards the security service at hand,
having regard to both mutual contractual clauses on liability, may result in the
conclusion that a non-contractual claim would not be allowed either for E
against A.107
101 An exception to this principle may arise if A’s conduct would amount to gross
negligence, intent or breach of a special ‘security obligation’.108 The notion of
the last exception is very ambiguous and has only been applied in a product
liability context of chain contracts, where the negligence in producing a safety
mechanism may put persons or property in serious danger. It is unclear if the
principle could be applied here to a security service.109
t) Is A liable for these costs, if passenger D acted with the intention to bring
the aircraft down (terrorist attack)?
102 If E nevertheless is allowed a claim against A, based on a non-contractual
duty to take preventive measures, Swedish tort law does not per se exclude liability based on the notion of novus actus interveniens – the intervention of a
third person in the causation of a harm. As mentioned earlier, even intentional
third party interventions do not render the chain of causation inadequate. The
primary issue here would instead be whether A’s breach of duty of care increased the risk of harm to the injured person and whether a proper execution
of security measures as required by the relevant standard of care would have
considerably decreased the risk at hand.110
u) Is A liable if it can only be established that passenger D slipped through
the security control? The exact reason is unclear. It is only possible that C
was careless.
103 If A has a non-contractual duty of protection towards E, then it is here a matter of evidence as to whether A was negligent. The burden of proof lies with
the claimant. Complex activities which require a thorough decision-making
process in order to plan and organise a structure of required safety measures,
as here, may render the task of the claimant in proving that the defendant’s
omission to take certain measures caused the harm very difficult. This places
a special responsibility on the defendant that the safety measures taken can be
understood ex post, eg that they are well documented.111 If not, a presumption

106 See

further nos 10-16 and 27-34.
further nos 1016 and 27-34.
108 See nos 27-34 above.
109 Cf NJA 2007, 758; NJA 2009, 16.
110 Cf NJA 2013:20.
111 See no 5 above.
107 See
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of proof concerning the omission to take careful measures and the harm may
be applied.
v) Passenger D is a terrorist. The crew cannot exterminate the fire, and the
aircraft crashes into a residential area and causes disastrous damage to persons and property (€ 3.5 billion). All the passengers and the crew are dead. Is
A liable for the damage? Is the aircraft carrier E liable for the damage? Can
E take recourse against A?
104 Airline E is liable to its passengers (see no s)99) and for personal injuries and
property damage on the ground (based on strict liability, according to the Act
on Liability for Damage Caused in the Course of Aviation (1922).112 As mentioned above (under a), A’s liability to E may perhaps be barred due to contractual considerations. A’s liability to the persons on the ground – and thus
also E’s right of recourse – raises difficult issues of the scope of A’s noncontractual duty to the public at large, beyond the contractual duty in relation
to A’s contract party (probably the airport), as discussed in no q)97. A’s noncontractual liability is rather uncertain, but not very likely in the case at hand.

112
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