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1 Introduction

This report presents the draft REFIT evaluation findings of the Fitness Check on Legal
migration. As per the study specifications, it presents Outcome E of Task IV: Final
Report of the Fitness Check, which comprises of Outcome C: Analysis of the evaluation
questions and Outcome D: Topic specific analysis.

1.1 Objectives of Task IV: Fitness Check/REFIT evaluation

The objective of Task IV is to carry out an in-depth analysis of the information
gathered in all previous tasks and provide in-depth replies to the evaluation questions
on the obligatory evaluation criteria of Relevance, Coherence, Effectiveness, Efficiency
and EU Added Value. Task IV is organised around a set of evaluation questions listed
in the draft Roadmap for the Fitness Check. The study specification for this assignment
further broke down the evaluation questions into a preliminary set of sub-questions, or
research questions, the answers to which provided a basis for the study team to
formulate conclusions on the evaluation questions. These were all presented in the
Evaluation Framework which was discussed in detail and agreed at a meeting with the
European Commission on 215 November 2017, and a revised version, reflecting the
agreed changes, was submitted to the European Commission on 12 December 2017).

1.2 Task IV: Fithness Check/REFIT evaluation report structure
The evaluation report contains the following sections:

* Section 2 briefly outlines the methodological approach

® Section 3 presents the background to the initiative

* Section 4 presents evaluation findings for Relevance

® Section 5 presents the evaluation findings for Coherence

* Section 6 presents the evaluation findings for Effectiveness

* Section 7 presents the evaluation findings for Efficiency

® Section 8 presents the evaluation findings for EU added value

® Section 9 presents the overall conclusions
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2 Methodological approach: Task IV

The evidence base for the Task IV evaluation has been largely collected through the
three previous Tasks, namely, through the comprehensive desk research undertaken
as part of Task I, the questionnaires on the practical application of the Directives and
consultations with migrant agents in the context of Task II, and the two types of
consultations undertaken as part of Task III, namely the public consultation including
the tailored sets of questions to different stakeholder groups; and the targeted
consultation with key stakeholders, including in-depth interviews, focus groups and
targeted meetings.

Task IV has been completed in six discrete Steps:

Step IV.1 Compiling, organising and reviewing all information collected as part of
Tasks I-III

Step IV.2 Preparation of first analysis of evaluation questions
Step IV.3 Organisation of Expert workshop

Step IV.4 Full analysis of the evaluation questions

Step IV.5 Preparation of topic specific analysis

Step IV.6 Delivery of full Fitness check report

2.1 Step IV.1 Compiling, organising and reviewing all information
collected as part of Tasks I-III

The first step of Task IV consisted of compiling, organising and reviewing all the
information collected as part of Tasks I-III.

Task I: Contextual analysis

The objective of Task I was to provide the contextual background of the evaluation.
Task I was primarily based on secondary literature review and analysis of qualitative
and quantitative information. The Outcomes of Task I were used in Task IV evaluation
as follows:

Task IA: Comprehensive collection of information: The literature reviewed,
including EMN sources, OECD publications, other academic articles and other EU-
harmonised and national level sources were used were relevant to support Task IV
analysis throughout all evaluation criterion.

Task IB: Contextual analysis; Analysis from the Historical Overview, Statistical
analysis and the Drivers paper were drawn to support the findings throughout the
REFIT Fitness Check.

Task IC: Intervention logic, internal and external coherence: The evaluation
criterion on coherence (covering both internal and external coherence) was based on
the work undertaken in Task IC. The analysis of other criteria also drew on Task IC.

Task ID: Gap and key issues analysis: The evaluation criterion on relevance
(including both personal and material gap analysis) coherence (covering both internal
and external coherence) was based on the work undertaken in Task ID. The analysis
of other criteria also drew on Task ID.

Task II: Legal and practical application

The objective of Task II was to assess the legal and practical application in each
Member State which applies the EU legal migration acquis (25 Member States). The
detailed Methodology of Task II is outlined in Outcome IIA: Methodology for Task II.
Task II was based on ‘a legal migration process’ framework which includes 8 steps.
The legal research was based on transposition studies provided by the European
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Commission. The practical implementation was divided into descriptive and
experiential questions and carried out by national researchers on the basis of desk
research and also interviews and correspondence with organisations at national level
to fill in any gaps in the research.

Detailed questionnaires for each step of the migration process as well as a national
summary were completed for each Member State. In addition, a comparative report,
Outcome IIE was produced by the study team.

As part of this task, a case-study focussed on migration from a selected set of
representative countries of origin was envisaged, however despite specific out-reach
attempts including diplomatic contacts via Commission delegations in the respective
country, the number of respondents both in the targeted and open public consultation
from these counties remained too low to enable the study team to continue with such
a case study approach. In addition to the national research for task II, interviews
with migration agencies in third countries and in the EU were carried out. The study
team originally envisaged undertaking 3-4 interviews with migration agencies in each
of 10 selected third countries after discussions with the European Commission. Having
undertaken significant efforts to carry out statistically significant number of interviews
for each of the ten selected countries and due to the issues experienced with collecting
data on the migration process experiences in the 10 selected countries and the
statistically insignificant numbers of responses received on the OPC, it was agreed
with the Commission, during a meeting held on 20" October 2017, to examine the
views of all third-country nationals on their experience with the migration process and
to organise this by Member State instead. This alternative approach allowed to utilise
fully all the data collected from the Open Public Consultation (OPC) and the interviews
with migration agencies based in the EU. It also resolved the statistically insignificant
numbers of responses to the OPC and the low share of interviews carried out with
migrant agencies in these third countries.

Both the results of the practical application and the interviews with migration agencies
were fully used throughout Task IV evaluation.

Task III: Consultation of the public and targeted stakeholders

Task III consisted of an Open Public Consultation (OPC) and targeted consultations.

The study team developed the questions for the OPC on the EU legislation on the legal
migration of non-EU citizens, working closely with the Commission, who launched it in
the context of the Legal Migration Fitness Check!. The consultation was open to all
stakeholders with the aim to collect evidence, experiences, data and opinions to
support the evaluation of the existing EU legal framework for the legal entry and stay
of third-country nationals to the EU.

The on-line consultation was accessible from 19 June to 18 September 2017 in 22
official languages on the EUROPA website 'Your voice in Europe'.

Following the consultation launch, related promotion and dissemination activities were
carried out through different European Commission and external channels:

Web page: DG HOME's webpage and news article; Dedicated Fitness Check webpage;
DG Public Consultations webpage; EC Representations in the Member states and EU
Delegations in selected third countries;

Newsletters;

! https://ec.europa.eu/home-affairs/what-we-do/policies/legal-migration/fitness-check_en
2 https://ec.europa.eu/home-affairs/content/consultation-european-unions-eu-legislation-legal-migration-
non-eu-citizens-fitness-check-eu_en
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Targeted announcement: announced during relevant events and meetings with
Member States and stakeholders; by e-mail to Advisory committees and other in the
areas of migration, employment, social affairs and education;

Social media: Twitter and Facebook (via targeted ads and a dedicated page?)

Key interested parties, e.g. the European Migration Network; contacts provided by
national researchers in EU Member States; international organisations; associations
representing third country nationals and business (via targeted emails)

The questions® of the consultations covered a variety of issues structured as follows:
* an introductory part to collect background information about the respondents;

* a general part to explore the general views regarding the legal framework for
the entry and residence of non-EU citizens in the EU; and

¢ five specific parts aimed at collecting data and views of specific groups of
respondents, namely: (i) non-EU citizens considering to come to the EU; (ii)
non-EU citizens residing or having resided in the EU; (iii) employers, business
representatives, non-EU companies intending to provide services in the EU; (iv)
public authorities; and (v) others (including NGOs, trade unions, interested
citizens, and academia).

Additionally to the open public consultation which aimed to gain public opinion, data
were also collected through targeted consultations in order to gather more focused
information. Data were collected via the following main activities:

Interviews with representatives of Ministries of Education, Interior and migration
agencies; besides, interviews were also conducted with representatives from some
Member States ecosystems for entrepreneurs.

Analysis of Reports from meetings with EU Social Partners’ Focus group, NGOs and
Member States.

Analysis of Reports from various events and workshops (i.e. 3™ meeting of the
European Migration Forum and Information Report on the State of Implementation of
Legal Migration Legislation drafted by the European Economic and Social Committee).

Answers from relevant advisory committees assisting the European Commission in the
examination of the application of the EU legal migration legislative framework,
particularly the Advisory Committee on Free Movement and the Senior Labour
Inspectors Committee (SLIC).

The results of the OPC and targeted consultations were used throughout the analysis
of Task IV in all criteria.

2.2 Step IV.2 Preparation of first analysis of evaluation questions

Following the detailed review of all aspects completed under Task I, II and III, the
study team prepared the hypothesis and judgment criteria, which was discussed at the
expert workshop and also at a meeting with the European Commission in Brussels on
21% November 2017.

2.3 Step IV.3 Organisation of Expert workshop

An expert workshop was organised on 14" November 2017 to discuss the preliminary
hypothesis and judgment criteria per evaluation criterion. The workshop was
structured into 5 parts, covering each evaluation criterion. Following the workshop,

3 https://www.facebook.com/Legal-migration-by-non-EU-citizens-Public-Consultation-
1118387274927898/?fref=ts

4 Respondents did not answer all questions and sections. The questions were tailored to the different
respondent groups. Responses will be published except where confidentiality was requested.
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the evaluation framework was revised and re-submitted to the European Commission
accordingly.

2.4 Step IV.4 Full analysis of the evaluation questions

A number of methods were applied in preparation of the full analysis of the evaluation
questions. These are presented in the table below.

Main forms of analysis to address the evaluation and research questions

Form of analysis Types of evaluation and research questions

Trend analysis Relevance of the objectives of the Directives and their modalities of
implementation;

Effectiveness: extent to which objectives of the Directives have been
achieved; effects of the Directives and of the different modalities of
implementation; attribution v. contribution; role of external factors.

Legal analysis Relevance of the objectives of the Directives and their modalities of
implementation;

Internal coherence: synergies, gaps, overlaps and inconsistencies
between the Directives.

External coherence: synergies, gaps, overlaps and inconsistencies with
national legislation (parallel schemes) and other EU policies.

Textual analysis Relevance of the objectives of the Directives and their modalities of
implementation;

External coherence: synergies, gaps, overlaps and inconsistencies with
national policies and other EU policies;

EU added value: issues still requiring EU interventions.

Economic analysis Effectiveness: effects of the legal migration Directives, and the extent to
which such effects can be attributed to the EU intervention

Efficiency: types of costs and benefits are involved in the implementation
of the legal migration Directives, and their distribution amongst
stakeholders and Member States

EU Added Value: positive effects and results brought in by the EU
legislation compared to what could have been achieved at Member State
or international level

Analysis of the Relevance of the objectives of the Directives and their modalities of
results of the implementation;
practical Coherence : identification of internal coherence issues (gaps,

application study inconsistencies, overlaps etc.) that may cause practical application
problems and coherence issues related to the interaction with other EU
policies

Effectiveness: extent to which objectives of the Directives have been
achieved; effects of the Directives and of the different modalities of
implementation;

Efficiency: main costs and benefits of the Directives, and their different
modalities of implementation; distribution of costs and benefits;
quantification (where possible) of the costs and benefits.

EU added value: issues still requiring EU interventions

Analysis of Relevance of the objectives of the Directives and their modalities of
stakeholder views implementation;

Coherence : identification of internal coherence issues (gaps,
inconsistencies, overlaps etc) that may cause practical application
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problems and coherence issues related to the interaction with other EU
policies

Effectiveness: extent to which objectives of the Directives have been
achieved; effects of the Directives and of the different implementation
modalities; attribution v. contribution analysis; role of external factors;

Efficiency: costs and benefits of the Directives (including estimated costs
of the procedures); factors affecting the (distribution of) costs and
benefits;

EU added value: attribution analysis; gaps which require EU intervention.

Trend analysis

Trend analysis involves examination of the development of migration policy results
(e.g. higher numbers of highly-skilled third-country national workers arriving in a
country) before and after the implementation of the migration policy measure. A
change in the trend of any selected migration policy result observed shortly after the
implementation of a specific policy measure may reflect the impact of that policy -
provided that there is no other alternative explanation accounting for such a change.

A ‘softer’ form of trend analysis, which does not require the development of a
regression model, can be used in the context of the Fitness Check to answer questions
concerning the relevance of the objectives of the Directives and their modalities of
implementation; as well as effectiveness questions, namely, the extent to which the
objectives of the Directives have been achieved; the results (including unintended
results) of the Directives (and of the different modalities of implementation); and
attribution questions i.e. the extent to which the Directives, as opposed to other
external factors, have influenced the observed results.

Much of the analysis that informs these questions has been conducted in Task I.B (the
Contextual Analysis), namely:

Which countries are affected most by which flows over time?

How did migration flows evolve between 1999 and 2015, for the different categories of
third-country nationals covered by the Directives (where possible distinguishing
between the wider category and the flows linked to the Directives);

What have been the main changes in migration flows during the period 1999-2015?

What were the possible reasons for these changes, bearing in mind economic, political
and legislative developments within the EU and outside the EU’s borders?

Legal analysis

This method involves careful comparison of the provisions of the legal migration
Directives and other relevant national, EU and international legislation. It has been
used to address in particular questions concerning the relevance of the objectives of
the Directives and their modalities of implementation; and questions concerning the
Directives’ internal and external coherence, i.e. synergies, gaps, overlaps and
inconsistencies between the Directives, on the one hand, and (where relevant)
between the Directives and relevant national legislation (i.e. national parallel
schemes).

Textual analysis

Textual analysis is a technique used to analyse the content of communications,
including historical documents and policy documents. The aim is not only to identify
the main components or provisions of the documents, but also, through this analysis,
to understand the way that the authors of the documents perceived the world. It is
therefore a useful method for identifying the main policy needs as perceived by
national authorities and other stakeholders.
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This method complements the legal analysis described above to help address
questions concerning the relevance of the objectives of the Directives, as well as their
external coherence. The relevance of the Directives has been gleaned through analysis
of the stories behind the drafting of the Directives and the compromises made when
the Directives were being drafted. Textual analysis of other relevant EU policies helps
to identify textual analysis of other EU policies to identify gaps, overlaps and synergies
with the EU’s legal migration acquis. Finally, textual analysis of the proposals to adopt
(and amend) the Directives can also help the evaluation team to address some of the
EU added value questions, by providing insights into current and future issues
affecting legal migration which still require EU interventions.

Analysis of costs and benefit

The team explored a number different analytical approaches to assessing the costs
and benefits: counterfactual analysis, trend analysis, cost benefit analysis, and cost
effectiveness analysis. A number of limitations were identified with each of these
approaches that did not allow us to use it. They included unavailability of statistical
data on permits prior to 2008, difficulty in controlling for external factors that may
influence migration flow; difficulty in drawing causal relations based on the analysis;
lack of sufficiently robust stakeholder consultation data.

The social, economic, and fiscal impacts of migration were reported based on
secondary academic and policy studies that employed a variety of economic and
statistical methods. Any cost or benefit estimate regarding EU’s legal migration acquis
needs to recognise that national migration schemes existed prior to the adoption of
each of the directives. In order to assess the value that has been added by the EU
migration acquis over the pre-existing or co-existing national schemes, a Difference in
differences” (DID) method was applied specifically to estimating the value added of
the Blue Card Directive, for which there was sufficient data. Did is a technique mainly
applied in econometrics and quantitative research in social sciences that tries to
imitate an experimental research design. Finally, a simplified Standard Cost Model
approach was used to estimate the costs of the migration process to the different
groups of stakeholders (migrants, businesses, and government administrations).
Finally, a qualitative analysis was used to assess all the benefits that derive from the
different provisions in the migration directives.

Analysis of stakeholder views

The results of the Open Public Consultation, and in particular of the targeted
consultations, is used to help answer a number of evaluation questions concerning:

Relevance of the objectives of the Directives and their modalities of implementation;

Coherence: extent to which there are problematic incoherencies between Legal
migration Directives and other EU policies.

Effectiveness: extent to which objectives of the Directives have been achieved; effects
of the Directives and of the different implementation modalities; attribution v.
contribution analysis; role of external factors;

Efficiency: the main costs and benefits of the Directives (including estimates of costs,
where precise monetary values are not available); factors affecting the (distribution
of) costs and benefits; and,

EU added value: attribution analysis; gaps which require EU intervention.

While the OPC ensures that views on the above questions are gathered from the
widest possible range of stakeholders, the stakeholder types whose views are
expected to inform the relevance, effectiveness and efficiency questions the most are:
representatives of national authorities; migrant recruitment agencies, migrant
associations and employers who actively engage with the application process as well
as third-country nationals themselves. These stakeholders are expected to provide
useful information relevant to current and future needs; attribution and contribution
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analysis; and how the admission procedures for the different categories of migrants
compare to each other, to the procedures associated with national parallel schemes as
well as to the procedures that existed before the adoption of the Directives. They
should also be able to provide actual or estimated information concerning the costs of
the procedures.

The views of legal experts (including members of COM expert groups, as well as the
views of ICF’s panel of experts) have also been analysed, in particular to address
questions concerning effectiveness and EU added value.

However, in the light of possible low response rates among certain stakeholders, the
analysis of stakeholder views has not been used in isolation to answer any of the
evaluation and research questions. Stakeholder views were subject to a
‘representativeness’ test and were triangulated against the results of other research
methods before drawing conclusions.

2.5 Step IV.5 Preparation of topic specific analysis

The topic-specific analysis included in-depth analysis taking into account outcomes of
other tasks and the evaluation criteria and questions:

D.1 In-depth analysis of specific gaps and key issues, which were identified in the
preliminary analysis in Task I, Outcome D. The analysis is presented under Coherence
section of the present report.

D.2 An analysis of costs and benefits related to the implementation of the legal
migration Directives, including the development of a typology of costs and benefits
associated to the implementation of the Directives, and how these costs and benefits
are distributed among stakeholders. This analysis includes proposals for a
methodological approach for the evaluation of the Efficiency criteria and aims at
quantifying and analysing the specific costs and benefits as far as possible.

2.6 Step IV.6 Delivery of full Fitness check report

The present document presents the final Fitness check report covering all evaluation
criteria of the REFIT evaluation.
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3 Background to the initiative
3.1 Description of the initiative

The Commission's 2016 Communication® ‘Towards a reform of the Common European
Asylum System and enhancing legal avenues to Europe’, announced that the
Commission was to launch a REFIT evaluation, with the overall objective of ensuring
that legal migration policies are managed more effectively, by ensuring that the Union
makes better use of all its existing instruments targeting different categories and skills
of third-country nationals.

The Fitness Check Study’s overall aim is to assess the current EU legal migration
acquis and provide for future reflection on whether there is a need to rethink the EU
model of managing legal migration and define a more coherent and effective model of
legal migration management at EU level. The objective of the Study is to evaluate how
the existing acquis on legal migration has contributed to the attainment of legal
migration policy objectives and to identify overlaps, gaps, inconsistencies, synergies
and the cumulative impacts of the legal instruments in this area. It serves to consider
possible ways of simplifying and streamlining the current EU framework in this area.

Included within the scope of the evaluation are the following EU legal migration
Directives:

* Directive 2003/86/EC - Family reunification
* Directive 2003/109/EC - Long Term Residents
* Directive 2009/50/EC - EU Blue Card - highly skilled workers

* Directive 2011/98/EU - Directive on a Single Application/Permit and third-
country workers' equal treatment (aka the Single Permit)

* Directive 2014/36/EU on Seasonal workers
* Directive 2014/66/EU on Intra-corporate transfers

* Directive (EU) 2016/801 on the conditions of entry and residence of third-
country nationals for the purposes of research, studies, training, voluntary
service, pupil-exchange schemes or educational projects and au pairing (recast
of Directives 2004/114/EC on students and 2005/71/EC on researchers).

The objectives of each of the Directives are summarised in Annex 1.
The Fithess Check Study consists of four distinct but interrelated tasks:
* Task I: Contextual analysis
* Task II: Evidence gathering on practical implementation
* Task III: Consultation of the public and targeted stakeholders
e Task IV: Fitness Check/REFIT Evaluation

Task I covered all of the Directives, Task II did not cover Seasonal workers, Intra-
corporate Transfers and the recast Directive on researchers, students, trainees,
volunteers, pupils and au-pairs but covered the original Directives and the evaluation
in Task IV related to all of the 5 criteria analysed mainly focuses on Family
reunification, Long Term Residents, the Single Permit and the EU Blue Card Directives
(although for the latter, the recent evaluation and impact assessment will be used),
whilst the evaluation of the criteria on Relevance and Coherence also covers the
Directives on ICTs, Seasonal workers and the recast Students & Researchers Directive.

5 Communication from the Commission to the European Parliament and the Council: Towards a reform of
the Common European Asylum System and enhancing legal avenues to Europe (COM (2016) 197 Final)
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3.2 Rationale and objectives

This section aims to outline the overarching objectives of EU legal migration acquis as
well as Directive-specific objectives. The section is based on a mapping of the
objectives (see Table 1 below) as outlined in the Directives and their Recitals as well
as builds on the work already undertaken on the Annex 1Bi Contextual analysis:
overview of the evolution of the EU legal migration acquis and the Annex 1Ci
contextual analysis: internal coherence of the EU legal migration Directives, 1Cii
Contextual analysis: Intervention logics.

The Lisbon Treaty takes up, in Article 79(1) TFEU, the objective of developing a
“common immigration policy” in order to ensure “the efficient management of
migration flows”, as well as to ensure the “fair treatment of third-country nationals”
and to prevent/combat illegal immigration and trafficking in human beings. While the
competences remain shared with the Member States, and must therefore comply with
the principles of subsidiarity and proportionality, they include the freedom to regulate
different immigration statuses, of short and long-duration; to adopt legal rules on the
conditions of entry and residence of third-country nationals; to determine common
procedures for third-country nationals to acquire residence permits; and to harmonise
rules regarding the rights of third-country nationals during periods of legal residence.

The Lisbon Treaty also clarified that the EU legislature can establish rules on economic
migration; however, Member States retain a certain flexibility regarding economic
migration: Article 79(5) TFEU maintains the right of Member States to determine the
volume of admission of third-country nationals admitted for work-related purposes. It
stipulates that "This Article shall not affect the right of Member States to determine
volumes of admission of third-country nationals coming from third countries to their
territory in order to seek work, whether employed or self-employed.” While the Lisbon
Treaty introduces an express restriction to the EU’s competence as regards the
regulation of economic migration, it does so only with respect to the volumes of
admission - which remain a national competence - but not as regards the question of
access to employment for persons who have already been admitted. However, the
Directives can allow Member States to restrict access to the labour market for third-
country nationals, for example apply labour market tests or similar requirements.

The underlying rationale for the legal migration Directives is the need to approximate
the regulation of migration from third countries for the purpose of work, living and
studying in the EU.

The Directives aim to further approximate the rules of third country migration
amongst the EU Member States as prior to the Directives such rules varied between
the Member States (and this remains the case as Directives contain several ‘may’
causes). Introducing more uniform migration rules through the implementation (the
legal transposition and practical application) of the Directives is aimed to increase the
EU’s attractiveness to the migrants as a destination, improve the efficiency of
application and control procedures, ensure fair treatment of the TCNs, prevent their
exploitation, facilitate their integration and raise the trust in appropriate and effective
migration management amongst the different Member State authorities (as to
facilitate the intra-EU migration of third country nationals).

Given such rationale, the Overarching objectives of EU legal migration acquis
applicable to all EU legal migration Directives are articulated as follows:

* Create a level playing field in the EU through the approximation and
harmonisation of Member States' national legislation and establishing common
admission criteria and conditions of entry and residence for categories of TCNs
subject to EU legal migration acquis; ensure transparency, simplification and legal
certainty for categories of TCNs subject to EU legal migration acquis;
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Ensure fair treatment for categories of TCNs subject to EU legal migration
acquis comparable to those of citizens of the European Union (subject to
restrictions).

Each of the Directives also has a set of specific objectives, several of which are
common to more than one directive, as also shown in Table 1 below (and in Annex 1
for a more detailed overview). These objectives contribute to one or more of the
overall Directives.

Managing economic migration flows through the possibility to apply
volumes of admission; Union preference principle and labour market tests
(relevant for the Directives regulating admission for the purposes of economic
migration);

Attracting and retaining certain categories of TCNs is an objective for four
categories of TCNs: highly qualified workers (BCD); students and researchers
(RD and S&RD) and intra-corporate transferees (ICT). As outlined in Recital 3,
the Blue Card Directive is seen as a measure to “attract and retain highly
qualified third-country workers”. Fostering admission and mobility, including
introducing more favourable provisions for Blue Card holders is aimed “to make
the Community more attractive to such workers from around the world and
sustain its competitiveness and economic growth”. (Recital 7) Attracting is also
mentioned as an aim in relation to ICT: “in order to make the specific set of
rules established by this Directive more attractive and to allow it to produce all
the expected benefits for competitiveness of business in the Union, third-
country national intra-corporate transferees should be granted favourable
conditions for family reunification..”(Recital 40) Finally, the RD and S&RD aim
to “make the Community more attractive to researchers from around the world
and boost its position as an international centre for research”.

Enhancing the knowledge economy in the European Union - specific
objective for BCD, ICT and RD/S&RD.

Boosting competitiveness and economic growth - specific objective for
BCD, ICT and RD/S&RD

Addressing labour shortages - (relevant for the Directives regulating
admission for the purposes of economic migration)

Ensure equal treatment for categories of TCNs subject to EU legal migration
acquis comparable to those of citizens of the European Union (subject to
restrictions).

Preventing exploitation of workers (including through sanctions against
employers - SWD, ICT) and ensuring decent living and working conditions
of third-country nationals (SWD, FRD, ICT) through equal treatment
provisions to serve as a safeguard to reduce unfair competition between
a Member State’s own nationals and third-country nationals resulting from the
possible exploitation of the latter(all Directives ensuring equal treatment of
workers LTR, BCD, SPD (covering SD, FRD, RD), SWD, ICT, S&RD)

Improving monitoring and control of overstaying and other
irregularities (SWD) by facilitating controls of the legality of third-country
nationals’ residence and employment (through single permits) (SPD)

Ensuring mutual enrichment and promoting better familiarity among
cultures (SD and S&RD) - According to S&RD - “This Directive should also aim
at fostering people-to-people contacts and mobility, as important elements of
the Union's external policy, notably vis-a-vis the countries of the European
Neighbourhood Policy or the Union's strategic partners. It should allow for a
better contribution to the Global Approach to Migration and Mobility and its
Mobility Partnerships which offer a concrete framework for dialogue and
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cooperation between the Member States and third countries, including in

facilitating and organising legal migration.”

* Promoting integration and socio-economic cohesion has been mentioned

as an explicit objective in the FRD and LTR.

* Protection of family life and unity is an objective for FRD, LTR, BCD, RD,
ICT and S&RD in relation to researchers. Due to the temporary nature of the

stay of seasonal workers, no family reunification rights are provided for. As per
Recital 46 of the SWD “This Directive does not provide for family reunification.”

¢ Facilitating and promoting intra-EU mobility - is an aim in the FRD, LTR,

SD, BCD, RD, ICT and S&RD.

Table 1. Specific objectives of each of the Directives

Specific objectives FRD LTR SD RD BCD SPD

Managing economic migration
flows

X

X

SWD ICT S&RD

X

Attracting and retaining certain
categories of TCN

Enhancing the knowledge
economy in the EU

Boosting economic
competitiveness, growth and X
investment

Addressing labour shortages
(through admission conditions)

Ensure equal treatment X X

Preventing exploitation and
ensuring decent living and X X X X
working conditions

Ensuring mutual enrichment and
promoting better familiarity X
among cultures

Promoting integration and socio-

. . X X
economic cohesion

Protecting of family life and
unity

Enhancing intra-EU mobility X X X

Improving monitoring and
control of overstaying and other
irregularities

Source: ICF
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3.3 Baseline of EU legal migration Directives

This section establishes the legal and statistical baseline for each of the Directives
under the scope of the REFIT evaluation.

3.3.1 FRD

The scope of the FRD is limited only to third country nationals joining other third
country nationals. The admission of third-country nationals who join mobile EU citizens
is regulated by more favourable rules of Directive 2004/38, and admission of third-
country nationals who join non-mobile EU citizens is regulated at national level. In
recent years, extended rights of third country nationals to join family members who
are third country nationals have also been included in the Blue Card Directive, the ICT
Directive, the recast Directive on Students and Researchers.

3.3.1.1 Legal baseline®

The Amsterdam Treaty which entered into force on 1% May 1999 provided for an area
of an area of freedom, security and justice be established progressively. This granted
powers to the (then) European Community to adopt measures concerning the entry
and residence of third-country nationals in the Member States. Recognising that family
reunification have been the chief form of legal immigration of third-country nationals,
the Commission presented a Proposal for a Council Directive on the right to family
reunification following a European Council’s meeting at Tampere on 15 and 16 October
19997, The proposed Directive aimed at ensuring respect for family life, irrespective of
the reason for staying on the territory of the European Union as long as it is lawful
residence. The Directive aims to achieve harmonisation across Member States for two
reasons: “Third-country nationals are to be eligible for broadly the same family
reunification conditions, irrespective of the Member State in which they are admitted
for residence purposes. And the possibility that the choice of the Member State in
which a third-country national decides to reside will be based on the more generous
terms offered there must be restricted.”®

The first proposal from the Commission on this topic was submitted in 1999 but
negotiations took place for three years so as to conclude to the final, agreed by all
text. The Directive was adopted in 2003 with a transposition deadline for Member
States of 3™ October 2005. The Directive forms the first set of measures based on
Article 63(3)(a) of the Treaty establishing the European Communities on third-country
nationals’ entry and residence conditions. At the time of the adoption of the Directive,
the universal right to family reunification, as part of the right to respect for family life,,
was stipulated by international legal instruments® ratified by Member States by Art. 8
of the European Convention for the Protection of Human Rights and Fundamental
Freedoms, as reaffirmed by Art. 7 of the Charter of Fundamental Rights of the
European Union ('the EU Charter of Fundamental Rights'), which later became binding
with the entry into force of the Lisbon Treaty. Prior to the adoption of the FRD,
Community law contained some provisions relating to family reunification of third-

5 No impact assessment of the FRD Directive was available.

7 COM(1999) 638 final, http://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:51999PC0638&from=EN Proposal for a Council Directive on the right to
The information also builds on insights contained in the Report from the Commission to the European
Parliament and the Council on the application of Directive 2003/86/EC on the right to family reunification
COM/2008/0610 final.

8 Ibid p.9

° The Universal Declaration of Human Rights and the International Covenants of 1966 on Civil and Political
Rights and on Economic and Social Rights recognise that the family is the natural and fundamental unit of
society and is entitled to the fullest possible protection by society and the State; International Convention
on the protection of the rights of all migrant workers and members of their families, adopted by the General
Assembly of the United Nations in December 1990 and Convention on the Rights of the Child of 20
November 1989
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country nationals.!® However, these provisions concerned derived rights of family
members flowing from those enjoyed by the Union citizen enjoying the right to free
movement.

In 1999, prior to the adoption of the FRD'!, all (then) EU-15? Member States
recognised either a right to family reunification in their national law, or the
discretionary possibility of allowing family reunification, depending on the category
and the legal status of third-country nationals. Four Member States (DE, EL, PT and
IT) recognised the principle of family reunification in their constitutions. Austria was
the only Member State that applied a policy of quotas to applications for admission of
family members'3. In Austria, the quota for family reunion had been gradually reduced
from 10,520 in 1996 to 5,210 in 1999, in recent years the quota is usually exhausted
by or even before July. Hence, third country nationals who held a permanent
establishment permit!*, may have had to wait one or two years before their family
members can join them, after they have met all the other conditions for family
reunion.

With regard to categories of the eligible family members, all 12 Member States
for which information is available allowed the family reunification of married spouses
and children, while some Member States allowed for additional categories, such as
dependent parents (EL, ES, IT), dependent relatives (PT —-brothers and sisters, IT-until
third grade), registered partners (NL) and family members for humanitarian reason
(ES). In terms of the age requirement for children, commonly this was set at 18 years
of age in the majority of the 12 Member States, with the exception of AT (14 years)
and PT (21 years).

* Eligible categories of family members: The FRD did not bring a significant
change to the conditions for eligible categories of family members. As stipulated
in Art. 4 (1), Member States should recognise the right to family reunification of
spouses and minor children, including adopted and dependent children of the
sponsor or the spouse. These two categories were already covered in the
national legislation in all the 12 Member States prior to the adoption of the
Directive. The Directive also did not set an age limit for children but stipulated
that ‘minor children’ should be below the age of majority as set in national law
and must not be married. The Directive also allowed (may clause) for the family
reunification of other categories of family members upon discretion of the
Member State (Art.4(2) and Art.4(3)).

* Proof of sufficient resources: All of the 12 Member States required the
sponsor to demonstrate minimum resources to cover cost of living; however,
requirements varied significantly across Member States. In FR, PT and ES,
these had to be equivalent to the minimum wage, in DE and NL, they had to be
no less than the minimum social-security pension in Germany and the
Netherlands respectively and FR and NL required that resources be ‘permanent
and stable’. Art. 7 of the FRD stipulates that Member States ‘may’ require the
sponsor to demonstrate significant resources. FRD did not bring a significant
change to what was in place before as all 12 Member States required proof of
sufficient resources already. The Directive provides that Member States shall
evaluate these resources by reference to their nature and regularity and may

10 Regulation (EEC) No 1612/68, 15.10.1968 (0] L 257, 19.10.1968 p. 2), Directive 73/148/EEC, 21.5.1973
(0J L 172, 28.6.1973, p. 14)

1 COM (1999) 638

12 No data available for the situation of EU-13 Member States at the baseline point of 1999.

13 ICMPD’s study commissioned by COM (2000) Study: Admission of third country nationals to an EU
member state for the purposes of study or vocational training and admission of persons not gainfully
employed https://ec.europa.eu/home-affairs/sites/homeaffairs/files/e-library/documents/policies/legal-
migration/pdf/general/icmpd_report_2000.pdf

1 unbefristete Niederlassungsbewilligungen
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take into account the level of minimum national wages and pensions as well as
the number of family members.

¢ Adequate accommodation: The requirement of adequate accommodation
was in place in most EU-15 Member States - IT, PT, NL but it was assessed
differently. For example, in Germany, the accommodation had to be equivalent
to social housing. In France, Portugal and the Netherlands, it had to be
equivalent to the standard accommodation occupied by nationals. Other criteria
such as size, hygiene and safety were applied (Greece, Italy, Austria). Spain
and Luxembourg did not apply predefined rules and consider situations case by
case. The adequate accommodation condition was not imposed in Belgium,
Finland or Sweden. Art. 7 (a) stipulated that Member States ‘may’ require proof
of evidence of adequate accommodation.

* Qualifying period: Certain Member States imposed a qualifying period on
newly admitted third-country nationals. The duration varied, from one year in
France, Portugal and Spain to five years in Greece. The other Member States
imposed no formal qualifying period, but the waiting time before family
reunification could be long due to the length of time involved in examining the
application. The FRD stipulates that the Directive shall apply where the sponsor
is holding a residence permit for a period of validity of one year or more who
has reasonable prospects of obtaining the right of permanent residence. In that
respect, the Directive did not bring a significant change.

* Access to labour market: Access to labour market for family members varied
across Member States. For example, in Austria and Germany, family members
of third country citizens were barred from the labour market for a period of four
years after family reunification with a person holding a residence permit of
temporarily limited validity, or a residence concession. In Finland, access to
labour market for family members was allowed for a specific job. According to
Art. 14 of FRD, family member should be allowed access to employment and
self-employment activities and stipulates that a time limit for family members
to access labour market should not exceed 12 months.

¢ Equal treatment: The FRD does not include any provisions on equal treatment
and no legal baseline with regard to this aspect can be established, including
due to very limited information available on the status of equal treatment pre-
adoption of the Directive.

3.3.1.2 Migration flows

Family reunification is one of the most prevalent reasons for the immigration to

the European Union. As illustrated in Figure 1 below, out of all Member States, Croatia
has issued the largest proportion of first permits for family reasons out of total first
permits in the past five years (59%), followed closely by Greece and Luxembourg
(with 58% each). On the other end of the scale are Poland (1%) who has issued the
lowest proportions of first permits for family reasons out of total first permits since
2011 onwards.
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Figure 1. Percentage of first permits for family reason out of total first permits, 2011 -
2015 (*includes EU-28 for comparison)

Croatia I 59%
Greece IIINNNNNS———— 58%
Luxembourg NI 58%
Spain I 53%
Belgium I 53%
Italy DO 48%
Portugal NI 47%
Germany I 46%
Sweden IS 45%
Latvia I 44%
Slovenia I 43%
France IIIEE—————— 42%
Estonia S 39%
Norway I 38%
Finland HEEEESSSSSSS———— 36%
Romania I 36%
Netherlands IS 36%
Austria I 34%
Bulgaria I 33%
EU 28 I 30%
Denmark I 29%
Slovakia GG 29%
Czech Republic GG 29%
Hungary IS 27%
Lithuania I 23%
Malta I 19%
United Kingdom s 15%
Cyprus s 13%
Ireland 7%
Poland 1 1%

0% 20% 40% 60% 80% 100%

Source: Eurostat - migr_resfirst (data extracted on 19.01.2017). This data does not distinguish between
permits issued for family reasons whether the sponsor is a third-country national or an EU national.

There is very limited comparative data available on the number of residence permits
issued to family members of TCNs for the period 1999-2008. Statistics are available
for 8 Member States®” for different years in the period 2002-2006, although these are
not comparable (methodologically and also longitudinally).®

15 EMN (2010), Study on Family Reunification
6 The data does not distinguish clearly between family members of third-country nationals and family
members of EU nationals.
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Table 2. Statistics on family reunification (2006)

Categor AT EE DE EL LV NL RO SE
Applications N/a 1,327 50,300 12,678 4,536 32,067 1.067 29,420
Refused N/a 142 N/a 123 <10 3,869 182 7,370
Dependant

Adult Men 568 N/a 12,334 161 N/a 4,381 88 6,747
Adult 1,843 N/a 27,251 5,162 N/a 10,958 482 10,585
Women

Children 3,561 N/a 10,175 7,355 N/a 12,353 506 5,564
Top Serbia Russia Turkey Albania  Russia Turkey Turkey Iraq
Nationalities (1,211) (10,195) (10,092) (2,318) (3,673) (273) (2,500)
of (1,745)

dependents

EMN Study on Family Reunification (2010)

EU-harmonised figures are available as from 2008 onwards. Figure 2 below shows all
first permits issued for family reasons. As it can be seen there has been a 17%
increase in all first residence permits issued from 2008 to 2016.

Figure 2. All first permits issued for family reasons in EU-25, 2008-2016

800
700 639 651 674
60 %0 533 oS ses S?iff””—_-'_—
500

400

434 208
381
346 337 368 365 362 368
28
300 27
21 19 20 21 20 19 20

200
100

0

2008 2009 2010 2011 2012 2013 2014 2015 2016

Person joining an EU citizen WM Person joining a non EU citizen

e Family reasons total

Source: Eurostat (migr_resfam)

3.3.2 LTR

LTR sets out the conditions for granting long-term status to non-EU citizens living
legally in the EU continuously for 5 years. Directive 2011/51/EU amended Council
Directive 2003/109/EC to extend its scope to beneficiaries of international protection.
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3.3.2.1 Legal baseline

The LTR Directive was proposed by the Commission in 2001 to approximate the social
and free movement rights of third-country nationals with those of Member State
nationals. The Directive was adopted in 2003 and determines how a TCN who has
legally and continuously resided for a period of five years in the territory of a Member
State may obtain long-term residence. A key right in this context is the right of third-
country nationals to equal treatment with EU citizens, enshrined in Article 11 of the
adopted Directive on long-term residents. The provisions of this Article cover many of
the same areas as the Racial Equality Directive 2000/43/EC'’ and the Employment
Equality Directive 2000/78/EC,*® which were adopted shortly before the Commission
issued its proposal for a Directive on long-term residents and would therefore have
served as an important point of reference.®

With the adoption of the LTR Directive, the need to establish a comprehensive
framework and to harmonise national legislation concerning the rights of long-term
third country national residents was pursued. The Directive's purpose is to grant third
country nationals rights and obligations comparable to those of EU citizens. LTRs are
granted a secure residence status, including a set of uniform rights which are as close
as possible to those enjoyed by the citizens of the EU and, under certain conditions,
the right to reside in other Member States. However, it does not replace the
equivalent national regimes for granting long-term residence, and third-country
nationals that have acquired the status on the basis of national law do not benefit
from the advantages of the Directive. Regarding the requirements, the concerned
person should meet some criteria; the most important are the evidence that s/he has
stable and regular resources which are sufficient to maintain himself/herself and the
members of his/her family, without recourse to the social assistance system of the
Member State and sickness insurance. Additionally, Member States may also require
the person concerned to comply with integration conditions.

According to a study on the legal status of third-country nationals commissioned by
the European Commission in 2000%°, all the Member States at the time (EU-15)%! had
in their immigration law a special status providing some kind of permanent or durable
residence status to third-country nationals with long legal residence in the country. In
Member States with a long experience of large-scale immigration the status was
introduced already several decades ago: e.g. in Belgium in 1980, France in 1984,
Germany in 1965 and the Netherlands in 1965, while in other Member States it was
introduced in the 1990s.

* Eligibility rules: As regards to eligibility rules on acquisition of status, the
study found that there are many similarities in the Member States (at the time
of the study EU-15 Member States). The core requirements to obtain the
national permits broadly included: the person should normally have been
admitted to the State in a capacity, which leads to the status, should have
completed a period of residence in the country, have sufficient income or stable
employment (though a number of states appear to make the status available
also to the economically inactive) and not have recently committed serious
offences. These eligibility rules are reflected also in the Directive and thus, the

7 http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32000L0043&from=en

18 http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32000L0078&from=en

19 While they may have provided inspiration for the equal treatment provisions of the Directive on long-term
residents scope, the Equal Treatment Directives exclude from their scope any differences in treatment based
on nationality (as well as any differences in treatment which arise from the legal status of the third-country
nationals), and therefore do not play a direct role in the management of legal migration.

20 Groenendijk, Guild & Barzilay / Legal status of third country nationals / 2000 (study commissioned by
COM) http://cmr.jur.ru.nl/cmr/docs/status.pdf

The study included analysis of the then-EU Member States (15 MS) - AT, BE, DK, FI, FR, DE, EL, IE, IT, LU,
NL, PT, ES, SE, UK

21 No information available for the remaining EU-13 Member States
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material scope did not change much. With regard to the core condition of a
period of continuous residence, in seven Member States (AT, BE, DE, IT, LU, NL
and ES), the special status was granted after a residence of 5 years. Shorter
periods of residence (2 to 4 years) was applicable in four Member States: FI
and SE. Two Member States required considerable longer periods of residence:
ten years in Portugal and fifteen years in Greece. In France, the period varied
(3, 5 or 10 years) for different categories of third country nationals.

* Discretionary dimension: Two countries (LU, SE) retained discretion as to the
granting of long-term residence status, even where the applicant fulfilled all the
conditions provided by the law.

e Equal treatment and rights afforded to long-term residents: With regard
to equal treatment and rights attached to the permit, almost all of the 12
Member States offered long-term residents the same or similar social security
rights as their own nationals. In most cases, benefits were related to lawful
employment or residence, the duration of the residence, contributions paid or
nationality of the person. Some Member States made exceptions for certain
special benefits.

* With regard to social assistance, three Member States (AT, EL and LU) had a
more restrictive approach and reserved economic advantages only to nationals.

e Passive and active political rights (at the municipal level) were extended to
long-term residents in 4 countries (FI, EL, NL, SE). Some Member States
granted these on a reciprocity basis (ES, PT), whereas others provided them to
long-term residents from countries with which that Member States had historic
ties.

e In Austria, all third country nationals were not eligible for election to workers
councils at company level, nor to public chambers of labour. FRD introduced the
equal treatment freedom of association and affiliation and membership of an
organisation representing workers or employers. (Art. 11(g)).

* With regard to access to education, equal treatment was guaranteed in AT,
FI, FR, DE, EL, NL, PT, ES and SE. However, in Austria, for access to a
university, it was required that either the student or one of his/her parents had
five years of residence in Austria. In Germany, children of permanent residents
have equal access to education, but are not covered by the relevant
constitutional guarantee. With regard to access to study grants, some
Member States had additional requirements. In Austria, university scholarships
were only granted if the student and one of the parents have lawful residence in
Austria and have been subject to income tax over the preceding five years. In
Finland, third country nationals were entitled to educational grants if they have
lived in Finland for at least two years for purposes other than studies, and their
residence in Finland is considered to be permanent. In Greece, children of third-
country nationals lawfully residing in Greece may had been granted
scholarships, but not on the same basis as Greek citizens. LTR guarantees the
equal treatment with regards to access to ‘education and vocational training,
including study grants in accordance with national law’ (Art. 11(b)). In this
regard, the LTR has brought uniformity across Member States in ensuring the
right to equal treatment in the area of education and study grants.

3.3.2.2 Migration flows

Member States had to transpose the Directive by 23.1.2006 and the year of 2006 was
the first year for which permits had to be issued. The Directive is implemented by EU-
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25. Harmonised Eurostat data is available from 2010 onwards. Harmonised pre-2010
data is not available.??

Figure 3 illustrates the overall trends in the stock of long-term residents broken in the
two categories, namely EU Directive and national legislation, in the period 2010-2016
at the EU-28. In 2016, the stock of long-term residents was approximately 12.1
million, compared to 5.0 million in 2010.

The growth in the stock of third-country nationals holding long-term resident status
during that period was fuelled by both the stocks of long-term residents under the EU
Directive and National legislation at the EU-28 level. Nonetheless, the stock of long-
term residents under national legislation represented around three quarters of the
total stock of long-term residents in 2016. This share was relatively stable between
2010 and 2016, despite a little decline in the middle of the period.

The stock of long-term residents under national legislation peaked at 9.2 million in
2016, nearly triple the stock of such residents in 2010 (3.6 million). Yet, itis
important to note that some large countries started to report on long-term residence
permits only at the end of the period, contributing to the sharp rise in the stock of
long-term residents under National Legislation in 2016. Regarding the TCNs holding
long-term status under the EU Directive, their stock rose from 1.3 million in 2010 to
3.0 million in 2016.

Figure 3. Long-term residents by citizenship on 31 December of each year in EU-28,
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Source: Eurostat (migr_reslong);

Note: Data extracted on 05/04/2018. ‘long-term residents’: long-term resident status refers to
permits issued under Council Directive 2003/109/EC. This is based on a total duration of legal
residence of 5 years or longer, combined with a series of other conditions that must be met to
qualify for this status. Moreover, Member States may also issue national long-term resident
statuses with similar conditions being applied. This category of permits covers EU long-term
resident status (EU Directive) and national long-term resident status (National legislation);
Missing data on total long-term residents: Denmark from 2010 to 2016, Croatia from 2010 to
2014, United Kingdom from 2010 to 2011; Missing data on EU directive: Denmark from 2010 to
2016, Ireland in 2010, Croatia from 2010 to 2014, United Kingdom from 2010 to 2011 and from

22 The ICMPD study (2000) does not contain statistics on the number of permits issued to long-term
residents.
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2015 to 2016; Missing data on National legislation: Denmark from 2010 to 2016, Ireland in
2010, Croatia from 2010 to 2014, United Kingdom from 2010 to 2011 and from 2015 to 2016.

3.3.3 SD

The SD laid down the admission criteria and residence rights for international students
to enter and study in the EU. The SD was replaced by the recast Students and
Researchers Directive (SRD) 2016/801.

3.3.3.1 Legal baseline

The Directive was adopted to support the Union’s efforts to promote Europe as a
whole as a world centre of excellence for studies and vocational training. The
approximation of the Member States' national legislation on conditions of entry and
residence third-country nationals for the purpose of studies aimed to facilitate this
objective.

A proposal of the Directive was first presented in February 2003 and the European
Parliament adopted its position by early June 2003. The Council gave its final
agreement at the end of March 2004 and the Directive was formally adopted in
December 2004 with transposition deadline for the Member States of 12" January
2007. The Directive was adopted under the consultation procedure, which meant the
European Parliament was only consulted on the proposal.

In 2000, all (then) EU Member States (EU-15)?3 already had study permits for
international students in place and most were broadly in line with the Directive.?* Most
of EU-15 Member States?® had to make few adjustments and only modified certain
provisions in their existing legislation without any substantial changes.

In some cases, implementation required more than aligning with an existing student
permit. For example, in Poland, international students had to apply for general visas
or fixed-term residence permits and there was no particular permit in place.?®
Transposition created a student category of migrant, although the conditions required
of foreign students remained similar to those in place prior to the Directive.

Admission requirements

The admission conditions for third-country nationals for study purposes or vocational
training were comparatively open with main requirements including having been
accepted in a higher education institution; health insurance and proof of sufficient
resources. Prior to the adoption of the Directive, the admission requirements were
already quite consistent throughout the Member States. However, regulation and
procedures as well as thresholds varied.?” For example, all Member States required
that that third-country national students were admitted by an educational institution,
but in Greece also the Ministry of Education had to approve the application. With
regard to health insurance, Member States varied in terms of the health insurance
requirements of third-country national students. In some countries (AT, DE, FR, EL,
IT, LU) a valid insurance was required, while in other Member States national
healthcare systems were open to third-country national students (BE, FI, NL, SE).

23 EU-15 included AT, BE, DK, FI, FR, DE, EL, IE, IT, LU, NL, PT, ES, SE and UK. Of those Member States,
DK, IE and UK are outside of the scope of the study as these Member States have not transposed the
Directives.

24 ICMPD’s study commissioned by COM (2000) Study: Admission of third country nationals to an EU
member state for the purposes of study or vocational training and admission of persons not gainfully
employed https://ec.europa.eu/home-affairs/sites/homeaffairs/files/e-library/documents/policies/legal-
migration/pdf/general/icmpd_report_2000.pdf

%5 E.g. BE, ES, FI, FR, IT, LT, SE and RO

26 OECD (2016), Recruiting Immigrant Workers: Europe 2016, OECD Publishing, Paris.
http://dx.doi.org/10.1787/9789264257290-en

27 See more details in Task IB Historical overview
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Whereas Portugal and Spain gave students the option between their own insurance
and the social security system, Greece obliged the University to provide health
insurance to third-country national students.

Categories covered by the Directive - volunteers, trainees and pupils

The Commission’s 2002 proposal included aspects which raised difficulties for some
Member States during the negotiations. One of these concerned having binding EU
rules not only on the admission and residence conditions of international students but
also for volunteers, trainees and pupils. Therefore, in the final text of the Directive,
students were the only category for which admission and conditions of residence were
harmonised at EU level.

At the time of transposition, some Member States (e.g. AT, NL) distinguished between
paid and unpaid traineeships for the purpose of their immigration laws, while others
did not. Member States also varied in terms of whether unpaid trainees were required
to obtain a work permit in addition to the residence permit:

e In four Member States (FI, FR, IT, ES) work permit were not needed for unpaid
trainees, only for paid trainees;

¢ In four Member States (BE, DE, LU, NL) work permits were needed in both
cases;

e In two Member States (AT, PT) both paid and unpaid trainees were exempted.

In Greece, “trainee” did not have a separate residence status, they were treated as
students. With regard to au pairs, three Member States (e.g. AT, IE and EL) had not
defined this category in their statutory law prior to the adoption of the Students
Directive. In five Member States (IT, NL, ES, LU) au pairs were not required to have a
work permit. In most Member States they needed to prove they had a contract with
the hosting family, specifying rights and obligations including compensation. Language
knowledge and age limits were sometimes introduced. These permits were time-
limited in BE, FR, IT, LU, NL, PT, ES and SE. Transposition studies show that nine
Member States® have transposed the provisions only relating to students. Bulgaria
introduced legislation on unremunerated trainees and school pupils, Greece on
volunteers, France on unremunerated trainees, Hungary on school pupils and
volunteers, and Latvia on school pupils. The remaining ten transposed all three
categories of migrant, but made no fundamental changes to the conditions governing
these categories under prior legislation.

Right to work

The Directive allowed students allowed to work at least ten hours per week, although
Member States are entitled to require labour market tests and restrict access to work
during the first year of study. Prior to the Directive, most Member States allowed
employment of students outside their studies. For example, in Italy and Belgium,
students were allowed to work for maximum of 20 hours work per week. In a few
countries, however, students were not allowed to work at all until the Directive was
transposed. Third-country national students were generally seen as temporary
migrants, who would need to leave the territory of the Member State following the
completion of their studies and third-country national students were therefore not
entitled to carry out employment activities One example was Lithuania, which now
allows them to work 20 hours per week. Spain still requires international students to
have a work permit if they want to work outside their studies, although it seized the
opportunity during implementation of the Directive to eliminate the labour market test
for students (even if this was allowed by the Directive). The Czech Republic requires
students who work more than 30 days per annum to hold a work permit, as it did prior
to transposition. Poland only allowed students to work during the summer months
until 2014, when it moved to allow all-year-round employment, although the change
was not linked to implementation of the Directive. Only a few countries keep the
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working hours at the minimum stipulated by the Directive — Austria, Luxembourg, the
Netherlands and the Slovak Republic. Few Member States restricted employment in
the first year of study, even before they transposed the Directive. Lithuania did and
does, however. It has maintained its ban on students working during the first year of
the first-cycle, or integrated, studies.

Equal treatment

The SD did not include any provisions on equal treatment and no comprehensive
baseline comparison can be made on this aspect.

3.3.3.2 Migration stock and flows

Education reasons were the third most frequent reason for residence permits being
issued in EU-25. Overall, during the past years there has been a steady increase of
the migration flows that concern international students coming to all OECD
countries®®. As it can be seen in Table 3 the number of all valid permits (stock data)
issued to third-country national students (excluding intra-EU mobility of EU nationals)
in EU-25 increased by 22% from 474 thousand in 2008 to 609 thousand in 2016. In
comparison to the US, the number of international students increased from 575
thousand in 2004 to 975 thousand in 2016.%

EU-harmonised data on first residence permits issued (flow data) and all residence
permits as of 31 December (stock data) is available from 2008 onwards as presented
in Table 4. Statistics are available for some Member States for the years 1999 (and in
some cases for the previous year 1998) as presented in the Table 3.3°

Table 3. Statistics on number of admitted students

MS Statistics Year Description

AT 8,646 1999 (stock) students

BE 1,665 1999 Initial residence permits issued
to students (flow data)

FR 31,500 (30% of all 1998 Admitted students (flow data)

temporary residence
permits issued)

FR 62,000 1998 Total number of the students
(stock number)

DE 17,474 1999 Issued residence concessions

IT 22,097 1999 Numbers of residence
concessions at 31 December of
the year (stock)

LU <100 1999 Stock data (students present in
LU)

PT 1,459 1999 Study visas(stock)

ES 22,965 1998 Students admitted (flow)

SE 2,866 1999 Admitted students and post-

graduate student (flow)

28 OECD (2016)

29 https://www.migrationpolicy.org/article/international-students-united-states

30 ICMPD'’s study commissioned by COM (2000) Study: Admission of third country nationals to an EU
member state for the purposes of study or vocational training and admission of persons not gainfully
employed https://ec.europa.eu/home-affairs/sites/homeaffairs/files/e-library/documents/policies/legal-
migration/pdf/general/icmpd_report_2000.pdf
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ICMPD study (2000)

Since 2008 the number of permits issued to students has increased markedly as has
the number of permits issued to unremunerated trainees and volunteers. By 2016, FR
(73 572), DE (46 083), ES (35 729), and PL (32 676) accounted for 64% of the total
of 292 443 permits issued by MS covered by the Directive. Compared to 2008, all MS
had experienced significant increase in first permits for education reasons. IT (11 762
less) and SE (2 892 less), were the MS, which experienced a reduction in the number
of permits issued.

The following graph depicts the number of all valid permits held for education reasons
(stock data). As it can be seen from the table below, the valid permits have been on
the increase since 2008 reaching a total number of 609,000 in 2016. The vast
majority of Member States have experienced progressive increase of the number of all
valid residence permits. The Member States which have observed decline include CY,
IT and SE, while in BE, LU and SI, with some fluctuations, a similar number has been
observed. Taking into account the stock data available at year 1999 - see Table 4
above, most notably, a sharp increase can be observed in France - from 62 thousand
in 1999 to 130 thousand in 2008 and 146 thousand in 2016. AT, IT, LU and PT also
experienced significant increase when comparing 1999 stock data with 2006 stock
data.

Table 4.  Number of all valid permits held for education reasons in EU-25 and share
of valid permits in total population (2008-2016) - stock data

Valid permits on 31 december of each y ear (thousands) % of total population
S 2 =) = o @ = © © 2l 2 2 &= 8¢ @ ¥ o o 2
S &8 8 ®8 ® ® ® ®8 88 E|e s’ =%=3=:=3&8%8 £
Covered 4738 4739 469.5 4895 501.4 527.0 563.0 600.9 608.7 Ml 01 01 01 01 01 01 01 01 01 __aM
Belgium 0.0 0.0 109 107 1.0 115 121 128 129 WMl oo 00 01 01 01 01 01 01 01 mEl
Bulgaria 35 42 47 46 50 45 39 33 15plMm| 00 01 01 01 01 01 01 00 00 ol
Czech Republic 7.0 7.3 8.3 98 110 136 156 175 226 __ad] 01 01 041 01 01 01 01 02 02 i
Germany 117.2 1165 1184 1048 1157 1266 1411 1560 1585 — ] 01 01 01 01 01 02 02 02 02 _ il
Estonia 0.4 0.5 0.5 0.6 0.8 0.6 1.4 1.9 23 ] 00 00 00 00 01 00 01 01 02
Greece 6.1 5.8 6.4 7.2 7.2 7.6 3.7 2.4 22mil | 01 01 01 01 01 01 00 00 00 malll
Spain 388 424 446 494 405 422 465 470 520 ..l 01 01 01 01 01 01 01 041 01 .l
France 130.5 106.9 110.1 1432 1445 1454 1454 1488 1465 L MM 02 02 02 02 02 02 02 02 02 M
Croatia 0.3 0.6 0.7 0.8 | 0.0 0.0 00 0.0 |
Italy 87.3 814 398 490 509 523  53.1 507 462 M—] 01 01 01 01 01 01 01 01 0.1 M —
Cyprus 14.1 19.6 16.9 14.9 11.8 3.4 2.9 3.5 42 | 18 25 21 18 14 04 03 04 05mm
Latvia 0.5 0.5 0.5 0.7 1.1 1.4 1.9 2.5 28 __alll 00 00 00 00 01 01 041 01 0.1 _ il
Lithuania 1.0 1.0 1.1 1.0 1.0 1.3 1.5 1.7 20 ] 00 00 00 00 00 00 00 01 0.1 __ .l
Luxembourg 0.2 0.2 0.4 0.4 0.4 0.5 0.5 0.5 _mil 00 00 01 041 01 01 01 01 _Jmil
Hungary 8.7 7.7 8.3 8.4 8.5 4.0 10.5 1.1 14.7 mamall] 0.1 0.1 0.1 0.1/ 0.1 0.0 0.1 01 0.1 mesmnsll
Malta 0.3 0.3 0.4 0.4 0.4 1.8 2.9 26 1.9 | 01 01 01 01 01 04 07 06 04 __ dia
Netherlands 139 166 17.8 180 183 212 203 221 23.7 _maill| 01 01 01 01 01 01 01 0.1 0.1 _sulelll
Austria 00 117 138 153 170 180 195 225 225 qulll| 0.0 01 02 02 02 02 02 03 03 sl
Poland 0.0 12.9 8.1 13.5 221 307 402 348 Ll 0.0 00 00 00 01 01 01 01 .l
Portugal 5.0 4.7 5.7 6.4 99 113 100 8.9 9.5 gl 00 00 0.1 0 01 01 01 01 01 _plsa
Romania 122 125 118 124 1141 118 116 146 155 =. M| 0.1 01 0.1 0 01 01 01/ 01 01— M
Slovenia 1.1 1.3 1.3 1.7 1.7 1.9 1.2 1.7 21 .mdd 01 01 01 0 01 01 01 01 01 . midll
Slov akia 0.8 0.7 0.7 0.9 1.0 1.6 2.3 3.0 39 _ .l 00 00 00 0 00 00 00 01 01 __
Finland 6.1 6.6 7.7 2.3 2.8 9.6 97 102 104 wt WM| 01 01 0.1 0 01 02 02 02 02 Ml
Sweden 193 252 265 195 163 126 141 147 147 k. | 02 03 03 0 02 01 01 02 01 o

Source: Eurostat (migr_resvalid, demo_pjangroup)

June, 2018 24



Fitness check on legal migration

3.3.4 RD*
3.3.4.1 Legal baseline

The proposal on a Researchers Directive was part of a ‘Researchers Package’ that
aimed at facilitating the admission process of researchers and their families. This
package was composed of a proposal for a Directive establishing specific procedures
for admitting third-country nationals for the purposes of scientific research and two
Recommendations aiming for creating a certain level of approximation of national
legislations in advance of the implementation of the Directive.>?

The Researchers Directive was finalised in a very short period; it was proposed on
March 2004 and formally adopted in October of the same year. Generally, there were
no significant debates concerning the proposal.

At the time of transposition, only some EU Member States had already introduced
permits to host researchers. Specifically, prior to the adoption of the Researchers’
Directive, nine Member States had adopted measures to facilitate the admission of
third-country researchers. However, only two out of the nine countries that had
measures in this area (France and the UK) had introduced specific residence permits
for third-country national researchers. Some Member States had not adopted
particular legislation on this category of third-country nationals (e.g. EL, IT, IE, LT, NL,
PL, PT, RO, SE).

EU Member States did not follow the exact same approach in order to transpose the
Directive into their legislation. Member States such as Spain, France and Sweden just
modified their researcher permits to align them with the EU's Directive. In some
cases, the Directive was a completely new scheme (RO) and in some other cases (BE),
the transposed Directive did not lead to a new permit but to some modifications to
existing schemes.

Admission requirements

Prior to the adoption of the EU legal migration Directives, the admission conditions in
most cases included approval by the hosting educational institution before entry, and
proof of sufficient means.

With the adoption of the Directive, the approval should be through the means of a
hosting agreement, signed between the researcher and hosting organisation, which is
considered one of the essential components of the Researchers Directive. This
approval policy is differentiated among EU Member States and some of them (for
example BE, SE, FR, ES, IT, RO) are using a standard form but it is not always
identical while other Member Stated have no standard forms at all (NL, PL, LT).
Moreover, there are some wage requirements but there is no one standard rule that
the Member States are following. For example, Latvia, Lithuania and the Slovak
Republic apply the national minimum wage whereas the Netherlands apply a lower
wage requirement.

With regard to the hosting agreement (as mentioned above) that is a proof of the high
level of autonomy granted to the research organisation and second, the intra-EU
mobility for researchers.

What is more, an important aspect of this Directive is the "register of approved
organisations". The Member State should approve and register officially the research
organisation that wishes to host a researcher. At the time of the adoption of the
Directive there was no a specific uniformity but most of the countries created new
registers (for example BE, IT, SE, PO, RO).

Requirement to apply for a work permit

31 1t should be noted that Ireland does implement this Directive and is therefore included in this assessment.
32 Council Recommendations 2005/761/EC and 2005/762/EC.
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Prior to the adoption of the Researchers’ Directive five of out of the nine Member
States with specific rules in this area did not require the issue of a work permit in
addition to the residence permit, while the other four did require both types of
permits, but the work permit was made available according to a simplified procedure.
After the transposition of the Directive, the majority of the countries did not require a
work permit. Nonetheless, it should be noted that in Spain, researchers in institutions
without approval from the Member State accept their positions under a different work
permit.

Rights

Third-country researchers were granted the following privileges in different Member
States before the transposition of the Researchers Directive: shortening of the
procedure for granting a residence permit in Germany; multi-annual validity of the
residence permit in Austria (2 years) and Denmark; exemption from the quota system
in Austria; priority granted in practice to the treatment of requests for residence
permits in Belgium; and faster procedure for the delivery of permits in the Netherlands
and, under certain circumstances, in Belgium. In general, third country researchers
benefited from the right to family reunification and the members of their family enjoy
the right to work.

With the adoption of the Directive, researchers can enter and reside in EU Member
States easier and they are granted with mobility rights. In Italy, with the
transposition, researchers were categorized in a distinct legal category since before
they were included in the same category with the academics.

3.3.4.2 Migration flows

Table 5 below provides an overview of the humber of permits issued to researchers in
the period 2008-2016. The reported number>? of these permits has gradually grown
from 4220 in 2008 to 9672 in 2016. The highest number of permits to researchers are
issued in France followed by the Netherlands and Sweden.

33 The available data shows that gradually more countries started reporting permits under this category.
While in 2008, eight MS still didn't report any figures for the number of permits issued, by 2016, all 25 MS,
with the exception of Malta were reporting data.
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Table 5. Number of first permits issued to researchers and share in first permits

issued for remunerated activities reasons in EU-25 and EU-3, 2008-2016

First permits for researchers % of all first permits for remunerated activities reasons
3 = 2 = e © s 0 © 2l g 2 © o @ x ©v o P
& 54 54 54 54 & 54 54 S 2|8 8§ |8 |8 &8 8 8 =8 & 2
Covered 4220 5293 6,059 6545 7,943 8957 9,307 9,819 9826 Ml 07 10 09 16 22 22 21 17 14 .4k
Belgium 9% 0 152 192 242 223 242 283 301, 14 00 35 41 52 51 51 57 58.M
Bulgaria 0 0 0 0 0 2 3 0 1 | 00 00 00 00 00 06 10 00 04 I,
Czech Rep. 45 61 0 0 162 241 184 365 43 _J| 01 05 00 00 09 13 17 18 19.4d
Germany 39 94 129 167 290 369 328 111 370 M| 02 06 08 09 11 13 11 08 09 4k
Estonia 7 15 15 18 25 21 2 15 24 Ml 07 13 20 14 41 36 24 12 18k
Greece 16 31 2 28 2 27 46 18 14wl 01 02 02 05 21 22 21 16 07 K
Spain 501 390 442 447 379 370 385 398 440 lwa| 05 04 06 05 06 07 09 10 12 .4
France 1925 2243 2271 2073 2689 3046 3271 3765 3316 4l 88 10.9 121 11.3 170 167 168 17.9 142 Mk
Croatia 3 9 8 17 4 : 05 15 10 06 &
ltaly 3 118 336 353 388 272 351 334 325 Ml oo o1 01 03 06 03 07 19 35_d
Cyprus 0 0 0 0 0 0 9 4 4 k| 00 00 00 00 00 00 01 01 01
Latvia 3 1 7 3 0 5 6 3 5.4 02 02 18 06 00 06 06 02 03 Le
Lithuania 1 2 5 0 2 3 8 17 14 8] o0 01 08 00 01 01 02 06 03]k
Luxembourg : 14 15 26 38 46 40 46 44 ) 40 54 49 60 36 41 37 33 ilm
Hungary 33 35 34 2 2 33 2% 35 sslall] 02 07 08 06 08 09 06 08 0.6 kWl

Malta 0 0 0 0 0 0 0 0 0 00 00 00 00 00 00 00 00 00
Netherlands =~ 864 1,305 1485 1,616 1689 2363 2310 2418 2519 <Ml 74 125 142 147 155 186 196 182 17.2 il
Austria 151 143 228 184 250 229 248 266 296 .l 49 53 78 57 67 64 72 74 89 ld
Poland 11 11 69 55 66 9% 111 119 250 ] 04 01 01 01 01 01 01 00 01 hm,

Portugal 0 0 0 0 0 0 0 0 0 00 00 00 00 00 00 00 00 00
Romania 0 0 12 8 4 5 6 11 16 wd] 00 00 07 04 02 03 03 07 09 kd
Slovenia 5 8 8 17 12 7 2 11 11 4kl 00 01 02 04 03 02 05 02 02 &k
Slovakia 10 10 5 9 4 10 6 8 12md] 03 04 03 07 02 06 03 03 03,
Finland 0 0 0 510 5% 559 586 639 588 WMl 00 00 00 102 113 118 122 127 109 WM
Sweden 478 812 823 817 1126 1,027 1091 945 787 uM| 34 43 54 50 61 60 7.3 60 50 .k
Not covered 169 949 949 848 4737 1,463 889 1074 1,05 L] 01 07 07 07 40 12 07 08 08_L
Denmark 0 783 80 737 644 567 652 575 555 M| 00 70 71 72 71 53 60 59 54 A
Ireland 169 166 89 11 164 88 146 141 183 LM| 29 34 28 32 44 22 28 23 234
United King. 0 0 0 0 399 808 91 358 37 L] 00 00 00 00 37 07 01 03 03 L

Source: Eurostat (migr_resocc)
3.3.5 EU Blue Card 2009/50/EC

3.3.5.1 Legal baseline
The BCD, proposed in October 2007 and adopted in May 2009, aims at attracting

highly-qualified workers that migrant to the EU. According to the impact assessment
before the entry into force of the Directive®*, 10 Member States had specific

regulations relating to the admission of highly skilled third-country nationals. For

example, in Germany, Luxembourg, Portugal and Belgium there were similar national
equivalents before the Blue Card Directive. The EU Blue Card was broadly modelled on
the Dutch scheme for admission of qualified workers, which is based primarily on a

salary thresholds and also has a facilitated system of pre-approved employers.

There were many aspects that led to disagreements in regards to this proposal and
the negotiations were difficult. Nonetheless, the proposal was fully accepted on 25

34 COMMISSION STAFF WORKING DOCUMENT Accompanying document to the Proposal for a COUNCIL
DIRECTIVE on the conditions of entry and residence of third country nationals for the purpose of highly
qualified employment IMPACT ASSESSMENT COM(2007) 637 final
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May 2009 and the Member States had three options for transposing the Directive. One
approach was to simply substitute an existing permit, as it happened for instance in
Germany and Luxembourg. Member States could also choose between two other
approaches: on the one hand create a new permit category alongside similar existing
ones (e.g. Belgium, France) or on the other hand create a new permit for which no
functional equivalent previously existed (Italy, Bulgaria, Romania).

Before the transposition of the BCD, 9 out of the 10 Member States with specific
schemes for highly-qualified third-country nationals (all, except Belgium) granted the
third-country nationals concerned more favourable arrangements in terms of social
rights. Only a small number of Member States recognised more favourable treatment
for high-skilled third-country national workers in acquiring permanent residence.
Moreover, 6 Member States with specific schemes included as an admission condition
for the highly skilled third-country nationals a minimum salary level. However, the
salary thresholds varied significantly and still does across the Member States
concerned.

3.3.5.2 Migration flows

In quantitative terms, the EU Blue Card has not performed well. Blue card permits are
available only from 2011 onwards. Statistics on first permits for Blue Card are
available only from 2011 onwards in the Member States of the EU-25. They grew from
156 in 2011, to nearly 6 thousand in 2014, to 9 thousand in 2016, with 22 out of 25
Member States of the EU-25 reporting the issuance of such first permits (Table 6). In
2016, the share of these first permits in all first permits for remunerated activities in
the EU-25 was 1.2%, a rebound compared to the 2015 level.

In 2016, around three quarters of all Blue Card first permits issued in the EU-25 were
reported by Germany. The number of these permits issued was much smaller in the
other countries which reported on them. Despite these small nhumbers, they accounted
for 36% and 25% of all first permits delivered for remunerated activities in Bulgaria
and Luxembourg during that year.

The majority of EU-25 Member States that had a national *highly skilled workers’
schemes and, were already reporting on the number of these first permits issued
under these schemes in 2008, continued to issue them, and none of them seemed to
increase substantially the number of first Blue Card permits issued. With the exception
of Germany, all other national Member States continued to report higher numbers of
permits granted to highly skilled workers under their national schemes, not under the
Blue Card Directive. In 2016, these 12 MS (CZ, EL, ES, FR, IT, CY, LV, NL, AT, PL, FI,
SE) issued over 24 thousand high skilled workers permits compared to only 2011 Blue
Card permits. However, the number of Blue Cards issued rose from 8% in 2012 of all
highly skilled workers permits, to 27% in 2016.
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Figure 4. Comparison of number of Highly Skilled Workers and EU Blue Card holders,
EU-25, 2008-2016
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Note: The aggregate covered by the Fitness Check (EU-25) includes all EU-28 countries but Denmark, Ireland, and
United Kingdom. The residence permit statistics should be compiled based on same methodology and the outputs
should be comparable between countries and years. However, due to the recent implementation of the Residence
Permits Data Collection, some methodological and administrative differences still exist between the Member States.
Some countries are in the process of harmonisation with the definitions, reducing conceptual disparities and changing
data availability and completeness status for some categories of data. Due to the ongoing methodological improvements

which may occur at different reference periods, for some categories of permits Member States may apply different rules
for the same years.

Source: Eurostat (migr_resocc)
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Table 6. Number of first permits issued for Blue Card and share in first permits
issued for remunerated activities reasons in EU-25 and EU-3, 2008-2016

First permits for Blue Card % of all first permits for remunerated activities reasons

= o @ s © e 2| ¢ o e s © e B
& & & & & & 2 & & & & & & 2
Covered 156 1,646 5096 5825 4,908 8,988 _md 0.0 0.5 1.2 1.3 0.9 1.2 M

Belgium 0 0 0 0 0 0 0.0 0.0 0.0 0.0 0.0 0.0
Bulgaria 2 7 2 10 52 9 _d 0.7 2.1 0.6 3.3 23 359 |
Czech Rep. 0 68 67 101 160 214 o 0.0 0.4 0.4 0.9 0.8 0.9 oM
Germany 0 700 3776 4197 2642 6,189 il 0.0 2.6 13.6 143 196 156 4l
Estonia 0 12 12 12 16 12 0.0 2.0 2.1 14 13 09 bhw

Greece 0 0 0 0 0 0 0.0 0.0 0.0 0.0 0.0 0.0
Spain 107 443 303 37 2 10 b 0.1 0.7 0.6 0.1 0.0 0.0 I
France 0 126 37 604 657 498 0.0 0.8 2.0 3.1 3.1 21 4k
Croatia : : 4 8 27 2 M ] 0.7 13 3.4 08
ltaly 0 6 84 164 237 254 Ml 0.0 0.0 0.1 0.3 14 27 d

Cyprus 0 0 0 0 0 0 0.0 0.0 0.0 0.0 0.0 0.0
Latvia 3 5 1 32 71 113 _d 0.6 0.7 14 3.3 43 6.5 _dl
Lithuania 0 0 17 71 128 127 Al 0.0 0.0 0.6 15 46 31 A
Luxembourg 0 96 236 262 336 333 ol 00 153 186 272 267 249 il
Hungary 1 1 4 5 15 5 0.0 0.0 0.1 0.1 0.4 0.1
Malta 0 0 0 0 0 2 1 0.0 0.0 0.0 0.0 0.0 01 1
Netherlands 0 1 3 8 20 42 _d 0.0 0.0 0.0 0.1 0.2 03 _d
Austria 42 120 102 121 132 150 il 13 3.2 2.9 35 3.7 45 il
Poland 0 0 17 26 322 673 0.0 0.0 0.0 0.0 0.1 01
Portugal 0 2 4 3 57 89 4 0.0 0.0 0.1 0.0 0.8 15 d
Romania 0 46 71 148 0 92 i 0.0 28 46 8.2 0.0 52 41
Slovenia 1 7 2 7 11 17 ol 0.0 0.2 0.1 0.2 0.2 0.2 1l
Slovakia 0 4 5 3 4 4 0.0 0.2 0.3 0.2 0.1 0.1
Finland 0 2 5 5 17 33 _d 0.0 0.0 0.1 0.1 0.3 06 _d
Sweden 0 0 0 1 2 10 0.0 0.0 0.0 0.0 0.0 01 1

Note: Data extracted on 08/04/2018; ‘residence permits’: any authorisation valid for at least 3 months issued by the
authorities of a Member State allowing a third country national to stay legally on its territory; ‘first permit’: Residence
permit issued to a person for the first time. A residence permit is considered as a first permit also if the time gap between
expiry of the old permit and the start of validity of the new permit issued for the same reason is at least 6 months,
irrespective of the year of issuance of the permit. Some countries are in the process of harmonisation with the definitions,
reducing conceptual disparities and changing data availability and completeness status for some categories of data; The
residence permit statistics should be compiled based on same methodology and the outputs should be comparable
between years. Due to the ongoing methodological improvements which may occur at different reference periods, for
some categories of permits Member States may apply different rules for the same years; ":": not available.

Source: Eurostat (migr_resocc)

3.3.6 SPD

The Single Permit Directive (SPD) establishes a single application procedure for third
country nationals to acquire work and residence permits, with the purpose of
simplifying the administrative burdens associated with such admission procedures.
Additionally, the SPD extends equal treatment rights across a number of areas to
third-country nationals covered by the Directive. The single permit is a residence
permit issued by the authorities of a Member State within a simplified procedure that
allows a third-country national to "reside legally in its territory for the purpose of
work" (Art 2 (c) Directive 2011/98/EU). A 'Single Permit’ should be understood as a
residence permit that includes all three characteristics: results from single application
procedure (as defined under article 2(d) Directive 2011/98/EU); includes the right to
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reside; and includes the right to work legally. The following categories of TCNs are
eligible to obtain a single permit:

* Third-country nationals who apply to reside in a Member State to work

* Third-country national who have already been admitted to a Member State for
the purpose of work,

* Third-country national who have already been admitted to a Member State for
purposes other than work and who are allowed to work (for e.g. family
members of migrant workers, students and researchers).

* Excluded from its scope are, among others, applicants for and beneficiaries of
international protection as well as national protection, family members of
mobile EU citizens, long-term residents, posted workers and intra-corporate
transferees, seasonal workers, and self-employed workers, au-pairs, those
whose removal has been suspended on the basis of fact or law.

3.3.6.1 Legal baseline

The proposal for the SPD by the Commission in 20073, was initially contended by the
Council over a number of issues. These included the question of the exclusion of
posted workers, which the European parliament thought should be covered by the
SPD, but the Council insisted should be excluded. Other points of contention arose
around: the provision of equal treatment with regard to social security benefit access
for family members and the provision of equal treatment with regard to the social
security rights of unemployed third-party nationals®.

The Impact Assessment delivered in 200737 recognised that although certain
categories of third-country workers in legal employment in the EU territory were
covered by a number of legal provisions, there was no single EU legislative instrument
that covered the rights of all third-country nationals that had not yet been granted
long-term residency status. This document recognised the particular relevance of two
Directives concerning equal treatment: Council Directive 2000/43/EC on equal
treatment irrespective of race or ethnic origin and Council Directive 2000/78/ED on
equal treatment in employment and occupation. Council Directive 2000/43/EC
provided a framework for combatting discrimination on racial or ethnic grounds,
affective across Member States, and covering all persons in the context of public and
private sectors. Council Directive 2000/78/EC provided a framework for combatting
discrimination on the grounds of religion or belief, disability, age or sexual orientation
in the context of employment and occupation, affective across Member States.

Other pieces of legislation in existence that were understood to be foundational to
ensuring the rights of third-country workers were: the EU Charter of Fundamental
Rights (which includes a chapter on the prohibition of discrimination on the basis of
nationality), Council Regulation 859/2003® (that ensures the fair treatment and
enjoyment of rights and obligations of third-country nationals residing legally on
Member State Territory, as EU citizens are able to) and Directive 2003/109/EC (which
concerns the legal position of long-term third-country workers in the EU and which
states that a person that has legally resided in a Member State for five years and

35 ‘proposal for a Council Directive on a single application procedure for a single permit for third-
country nationals to reside and work in the territory of a Member State and on a common set of
rights for third-country workers legally residing in a Member State’, Brussels, 23.10.2007.

36 potisepp, A. The Negotiations, in Minderhoud, P. and T. Strik, The single Permit: Central Themes and
Problem Issues, Legal Publishers, NL, 2015.

37 *Accompanying document to the Proposal for a Council Directive on a single application procedure
for a single permit for third-country nationals to reside and work in the territory of a Member
State and on a common set of rights for third-country workers legally residing in a Member
State: Impact Assessment: Volume II - Annexes’, Brussels, 23.10.2007.

38 https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32003R0859
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holds a long-term residence permit should be granted as full rights as possible as any
other EU citizen).

With regard to the categorical definitional recognition of third-country workers,
only three Member States of those interviewed for the purpose of the Impact
Assessment provided an explicit legal definition of ‘third country workers’: CY, ES and
FI. However, the definitions provided by CY and FI were non-specific and did not
recognise directly those immigrants entering the country for paid employment®°.

Regardless, for the Member States concerned, a number already had a range of
diverse and relevant legal instruments and domestic procedures applicable to the
admission of third-country nationals for the purpose of paid employment. Of 21
Member States for which information is available*®, 10 countries already had in place a
form of single application procedure for a joint resident and work permit*'. 11 other
Member States had in place two separate titles and procedures for both work and
residence permits*?.

The types of work permit that existed amongst Member States were diverse and
addressed a variety of worker categories. All Member States provided at least one
form of general work permit, while six provided for the intra-corporate/ transnational
transferal of workers for service provision (BG, ES, EL, IE, RO and SK), five provided a
work permit for migrants with specific skills and/ or qualifications (DE, EL, FR, LV and
UK), two provided work permits specifically for students (EL and LT) and five provided
a work permit specifically for seasonal workers (EL, IT, LT, NL and RO). All Member
States issued work permits that were renewable, while the validity in time of the work
permit was generally equal to one year, while some granted work permits that were
valid up to five years (LV and UK). With regard to types of residence permit issued
across Member States, seven Member States offered the possibility of both temporary
and permanent/ long term residence permits (AT, BG, CZ, DE, ES, LT, RO), while
several Member States did not offer the possibility of applying for a permanent
residence permit*3.

Entry and mobility rights/ free movement: There was a range in the variety of
specific provisions across Member States that concerned the entry and mobility rights
granted to third-country nationals. Of the 21 Member States interviewed, 13 Member
States had in place specific provisions concerning the free access of the third-country
worker within the entire territory of the Member State**. Seven Member States (AT,
DE, EL, ES, FI, PT and SK) had a specific provision in place concerning the passage of
the third-country worker into another Member State, such passage being usually
permitted for third-country workers under the application of the Schengen acquis. 12
Member States had a provision concerning their re-entry after temporary absence.

Access to employment: Whether third-country nationals enjoyed the same rights as
nationals in terms of access to employment opportunities tended to be similar across
Member States. For example, with regard to the equal treatment between nationals
and third-country workers in the context of full access of management functions, only
FI specified that both groups did not enjoy equal rights in this regard. With regard to
the freedom to choose an occupation or employer, most Member States did not have
in place specific provisions that concerned who was able to enjoy this right (BG, FI,
FR, IT, LV, RO, SK), while in certain Member States the work permit issued to third-
country workers could only be done so for a specific role or job vacancy and from
specific invitation from the employer. In some Member States, nationals and third-

39 1bid.

4 The Impact Assessment looked at 21 Member States for the context of the document, though there were
at the time 27 EU Member States.

41 Cv, DE, EE, EL, ES, FI, FR, IT, NL, PT.

“2 AT, BG, BE, CZ, IE, LT, LV, RO, SI, SK, UK.

43 Cv, EE, EL, FI, IE, IT, LV, NL, PT, SI, SK.

“4 AT, BG, CY, DE, EE, EL, ES, FI, FR, IE, LT, PT SI.
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country workers enjoyed the same right to seek a new job in the case of job loss (BE,
Cz, FI, IT, RO, SI, UK) while in some Member States, the work permit could be
revoked in the case of unemployment (BG, IE, LT, LV, SK). In a small number of
Member states, third-country workers had the same rights as nationals to change their
job or employer (FI, FR, IT, SI and UK).

Working conditions: It was found that third-country workers and nationals tended to
enjoy the same working conditions as each other. In all Member States both nationals
and third-country workers enjoyed equivocal access to a right to dignity at work, a
right to safe and healthy working conditions and specific rights for workers with
disabilities**, and for the vast majority of Member States in the context of such rights
as: the right of employed women to protection of maternity; freedom in treatment in
payments/ wages and treatment in terms of taxation.

Access to education: With regard to access to education, in general, third-country
workers and nationals enjoyed equal treatment in the area of education. In the
majority of Member States full access to vocational and academic training was enjoyed
by the both groups, with the exception of CY, DE and LV. In all Member States access
to linguistic training was granted to third-country workers under the same conditions
as it as to nationals. In BG linguistic training was offered at several opportunities,
while in FR, French language learning was a requisite under the terms of the specific
agreement for permanent workers entering France. In CZ, FR and SI the recognition
of foreign diplomas was subject to different procedures as was to nationals.

Social security: Third-country workers could be excluded from a range of social
security rights for different eligibility criteria. In the context of unemployment benefits
in CZ and the UK, third-country workers were eligible for unemployment benefits if
they had acquired long term residence status or if a bilateral agreement with the
country of origin was in place. In the context of maternity leave, some third-country
workers could be excluded from maternity leave as employees eligible for maternity
benefit needed to have accrued 6 months of work. Family benefit was limited to
particular categories of third-country workers in a number of Member States, such as
for long term residents or those with refugee or humanitarian status or right to asylum
(BG, DE, Cz, LT, LV, UK).

Access to public services?®: Several limitations were noted in the access of third-
country workers to public services as enjoyed by nationals. The right to access
services of general economic interest was observed in five Member States (CZ, EL, FR,
IT, LT), while the right to access other public services, including public housing, was
granted only in FR and EL, while IT requested that the residence permit be held for at
least one year in order to avail of such services.

3.3.6.2 Migration flows

Directive 2011/98/EU, introducing the permit, set a deadline 2013 for the
implementation and data on permits issued by Member States commences after 2013.
Between 2013 and 2016, a growing number of EU-25 Member States reported on the
issuance of single permits. In 2013, only 11 EU-25 Member States issued single
permits. In 2016, most of them reported on single permits. Data on the total number
of single permits are now available for all the EU-25 Member States but Belgium and
Greece. The latter do not report in data on single permits during the period.

Data on single permits for all the types of decision (i.e., first permit, renewal, and
status change) during the whole period are not available for Belgium, Greece and
Austria. In addition, 16 other countries do not provide details of the issuance of single
permits by decision type in 2013. Finally, several countries do not report for certain

45 With the exception of FI, which did not respond.
46 For the Impact Assessment, a low number of Member States participated in providing feedback on the
rights to access certain public services by third-country workers.
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types of decision during the whole period or specific years. 16 countries provide
statistics for the three types of decision for 2016.

Keeping in mind these important limitations, it can be observed that the total number
of single permits issued in 2016 was 2.6 million at the EU-25 level, a gentle decline
compared to its level in 2015 where it peaked at 2.8 million. Yet, the total number of
single permits increased by 840 thousand from 2013 to 2016 and 482 thousand from
2014 to 2016 (Table 7).

The rise of recorded single permits was mainly fuelled by renewal decisions during the
period 2013-2016, and to lesser extent by first single permits decisions Figure 5.
Status changes accounted for only a minor share of single permits during that period.
In 2016, renewals amounted to 1674 thousand, against 744 thousand for first permits
and 131 thousand for status changes.

Figure 5. Single permits issued by type of decision in selected Member States of the
EU-25, 2013-2016

M First permits Status changes Renewals [OTotal

3,500

3,000

2,500

2,000

1,500

Thousands
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- . .
0
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Note: Data extracted on 09/04/2018. ‘single permits’: a single permit means a residence permit issued by the authorities
of a Member State within a simplified procedure that allows a third-country national to 'reside legally in its territory for the
purpose of work’ (Article 2(c) Directive 2011/98/EU); If the time gap between the expiry of the previous permit and the
start of the validity of the new permit is shorter than 6 months, the new permit should be regarded as a renewal or as a
change of status permit; ‘renewal’: renewal is considered when the residence permit is issued in maximum 6 months
from the time when the previous permit expires and the main reason for immigration status is the same as in the previous
residence permit (a new permit was issued with the same immigration reason); if the immigration reason changes during
that period, it is considered as a status change; The EU-25 aggregate excludes Belgium and Greece due to the lack of
available data over the period and it is based on the simple sum of all available statistics at the level of EU-25 Member
States for the total number of single permits and the different decision types; Due to their recent implementation,
statistics on single permits have been undergoing developments in most of the reporting countries. In particular, early
years of reporting should be interpreted with caution.

Source: Eurostat (migr_ressing)

At the country level, 70% of the single permits in 2016 were recorded by three EU
Member States, namely France (988 thousand), Italy (574 thousand), and Spain (276
thousand). Other important issuers of single permits in 2016 included Germany (180
thousand), Sweden (149 thousand) and to a lesser extent Portugal (107 thousand).
These six countries accounted for more than 85% of the single permits issued during
that year.

Among these countries, Germany considerably reduced the number of single permits
issued in 2016 compared to 2013 (Table 7). The number of single permits also
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noticeably diminished in Spain and Portugal over the period. Conversely, the number
of single permits issued in France and Sweden followed an upward trend between
2013 and 2016. The evolution of the number of single permits in Italy was more
contrasted. Italy started to report on single permits in 2014. The number of single
permits increased a lot between 2014 and 2015. It fell afterwards without
nevertheless reaching a level below that of 2014.

Table 7. Single permits issued in the EU-25 Member States, 2013-2016

2013 2014 2015 2016
Covered 1,794,762 2,153,231 2,860,902 2,635,381

Belgium

Bulgaria 0 96 189 267
Czech Republic : 2,293 13,574 10,923
Germany 392,610 97,954 162,627 179,726
Estonia 4,123 8,148 11,155 11,009
Greece : : 0 0
Spain 365,481 317,183 316,671 276,477
France 810,029 844,277 962,360 987,995
Croatia 11,975 8,033 5,323 6,842
Italy : 423,749 842,992 574,355
Cyprus : 27,492 26,774 30,009
Latvia : 29,685 32,931 27,397
Lithuania : : 2,753 6,017
Luxembourg 1,219 2,168 1,638 1,968
Hungary : 5,214 8,234 10,395
Malta : 653 6,310 8,452
Netherlands : 1,290 2,353 2,362
Austria : 78,590 87,332 86,365
Poland 9,821 41,436 41,472 76,674
Portugal 135,796 124,443 112,633 107,149
Romania 1,312 1,948 8,164 13,967
Slovenia : : 5,442 12,805
Slov akia 7,126 8,498 12,936 12,79
Finland : 70,468 42,108 42,110
Sweden 55,270 59,613 154,931 149,323,

Note: Data extracted on 09/04/2018. ‘single permits’: a single permit means a residence permit issued by the authorities
of a Member State within a simplified procedure that allows a third-country national to 'reside legally in its territory for the
purpose of work “(Article 2(c) Directive 2011/98/EU); If the time gap between the expiry of the previous permit and the
start of the validity of the new permit is shorter than 6 months, the new permit should be regarded as a renewal or as a
change of status permit; ‘renewal’: renewal is considered when the residence permit is issued in maximum 6 months
from the time when the previous permit expires and the main reason for immigration status is the same as in the previous
residence permit (a new permit was issued with the same immigration reason); if the immigration reason changes during
that period, it is considered as a status change. The EU-25 aggregate is based on the simple sum of all available
statistics at the level of EU-25 Member States for the total number of single permits; Due to their recent implementation,
statistics on single permits have been undergoing developments in most of the reporting countries. In particular, early
years of reporting should be interpreted with caution.

Source: Eurostat (migr_ressing)
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In the EU-25 Member States as a whole, the number of first permits issued more than
doubled over the period, jumping from 319 thousand in 2013 to 744 thousand in
2016. This growth should nonetheless be nuanced since several countries, including
Germany, did not report a breakdown of the records of single permits in 2013. Still,
there was a sharp rose in the number of first permits issued at the EU-25 level from
2014 to 2016.

In 2016, four EU-25 Member States issued first single permits at levels much higher
than the other countries, namely France (201 thousand), Germany (150 thousand),
Sweden (119 thousand), and Spain (98 thousand). These four countries made up
around three quarters of the first permits issued in 2016. Among these countries,
France, Germany, and Sweden substantially increased the number of first permits
issued over the period while such number fluctuated around 100 thousand in Spain.

In the EU-25 Member States as a whole, the number of recorded renewals also
followed an upward trend over the period. In 2016, it reached 1.7 million against 1.4
million in 2014 and 930 thousand in 2013, although the latter figure is probably
underestimated due the data limitations underlined above and the absence of
reporting from Germany for this type of decision.

Two Member States made up almost 80% of the renewals at the EU-25 level in 2016:
France (787 thousand) and Italy (528 thousand). Only one another other country
records more than 100 thousand renewals in 2016, namely Spain (108 thousand). The
share of renewals in all the single permits issued during that year in these countries
was markedly high in Italy (92%) and France (80%) but it amounted to only 39% in
Spain.

3.3.7 SWD
3.3.7.1 Legal baseline

The Seasonal Workers Directive was proposed in July 2010 and was adopted in
February 2014. However, even before the official adoption by the Member States 8
countries in the EU in 2008 (EL, ES, FR, IT, CY, HU, SI, SE) had already undertaken
actions regarding short-term or season work permits and programmes, mainly by
means of bilateral agreements.

Prior to the Seasonal Workers Directive 20 out of 26 Member States had specific, yet
divergent, regulations in place for this workers' category. The admission procedures,
the duration of the permit, the rights of the seasonal worker even the definition of
"season workers" itself were varying significantly across Member States. Therefore,
this specific Directive seeks to harmonise these aspects of seasonal work, simplify the
admission procedures and establish basic rights for the TNC workers.

Specifically, the Directive sets minimum standards as regards procedural safeguards,
accommodation, workers’ rights and the facilitation of complaints, in the sense that
Member States are permitted to establish more favourable rules in these areas.
Moreover, it sets common harmonized rules as regards the substantive grounds for
admission of seasonal workers as well as on the duration of their stay and re-entry.

3.3.7.2 Migration flows

First permits for seasonal workers is a category of permits that existed only in a
minority of EU-25 Member States during the period under consideration. However,
new statistics on seasonal workers with 2017 as the first reference period are in the
preparation phase to be released through the Seasonal Workers data collection under
Article 26 of Directive 2014/36/EU. Until now, the reporting on this category of first
permits is voluntary.

In 2016, the number of first permits issued for seasonal workers amounted to 458
thousand, representing nearly 64% of the first permits delivered for remunerated
activities reasons during that year (Table 8).
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Table 8.

These high levels are mainly explained by Poland since it issued 447
thousand of these permits in 2016. These permits accounted for 90% of the
first permits issued for remunerated activities in Poland. The other EU-25
Member States reporting on these permits only showed marginal numbers
in 2016 compared to those of Poland. Yet, first permits for seasonal workers
made up 37% of all first permits delivered for remunerated activities in
Italy and around 7% in Spain and France in 2016.Number of first permits
issued for seasonal workers and share in first permits issued for
remunerated activities reasons in EU-25 and EU-3, 2008-2016

First permits for seasonal workers % of all first permits for remunerated activites reasons

2008
2009

2010
2011
2012
2013
2014
2015
2016
Trend
2010
2011
2012
2013
2014
2015

Covered
Greece
Spain
France
Croatia
ltaly
Cyprus
Hungary
Poland
Slovenia
Slovakia

Sweden

56,042 54,972 119664 27,951 20,323 17,092 188,152 333,362 458191 .Ml 88 107 183 7.0 56 42 427 584
13345 13835 7,937 4126 16 0 0 0 ok | 855 844 819 741 15 00 00 00
18254 5314 8741 4507 3780 3127 3075 2900 2841L_| 190 52 110 52 59 63 72 70
3860 2,23 1,061 105 1115 1000 1,205 1,539 1,651 h .| 177 108 56 58 70 55 62 73

: : : : 27 9 11 ikl [ | 45 15 14
8423 23034 22345 15204 9715 7560 4805 3570 3520M | 31 98 62 127 146 94 90 206
142 1,256 1,241 0 0 0 6 3 40| 102 91 104 00 00 00 01 00
884 791 439 244 0 31 15 9 1hk_] 50 149 104 64 00 09 04 02

0 0 73156 0 0 0 176,122 321,014 446779 .l 00 00 842 00 00 00 854 855
6125 1,627 360 366 348 367 253 307 63l | 245 137 98 79 77 100 60 57

0 0 1 3 0 0 0 1 ob.] oo 00 06 02 00 00 00 00
3739 6879 4373 2442 5349 4980 2662 4,008 3309 hhe| 262 362 286 148 289 200 179 255

Source: Eurostat (migr_resocc)

3.3.8 ICT

3.3.8.1 Legal baseline

The ICT is one of the relatively recently accepted directives (proposed in 2010,
adopted in May 2014) and concerns the conditions of entry and residence of third-
country nationals in the framework of an intra-corporate transfer.

Specifically, the ICT Directive regulates the entry conditions and mobility of third-
country nationals (and their family) sent by their company to work in one or more of
its centres inside the EU for more than 90 days. The ICT Directive sets minimum
standards as regards procedural safeguards, workers’ rights and the rules relating to
family members of ICTs, in the sense that Member States are permitted to establish
more favourable rules in these areas. Moreover, it sets common harmonised rules on
the substantive grounds for admission of ICTs and on the duration of their stay and

re-entry.

Before the adoption of the Directive, application procedures varied greatly from one
Member State to another. The application process was associated with lengthy waiting
periods and administrative complexity (e.g. in SK and RO). Most Member States (all
except DE and DK) issued residence and work permits separately, and the period of
validity of the work permit varied significantly from Member State to Member State.
Moreover, despite a generalised recognition of the category of ICTs in the immigration
laws of the Member States, the requirements for admission of ICTs varied
significantly. For example four Member States (CZ, DE, NL, AT) required certificates
attesting previous academic and professional skills; three Member States (ES, NL and
IE) required previous experience in the same activity; three Member States (IE, NL,
FR) set annual minimum salary thresholds; one Member State (RO) set annual quotas
for ICTs. With regards to the rights afforded to ICTs, some Member State recognised
equal treatment to ICTs with EU nationals but applied various conditions and
limitations to the equal treatment rights.
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With the transposition of the ICT Directive, three categories of the transferee are
created: manager, specialist and trainee employee. Obligations for the Member states
stemming from this Directive are the following:

* create provisions so that ICTs can work for short periods in other Member
States

* decide how to treat longer-term requests for intra-EU mobility
e extend labour market access to family members of the highly-qualified TNC.

The Directive is more probable to change the existing practices of European countries
and help formalise ICTs in Member States where the category is still undeveloped.
However, in some countries practices such as local hiring it is expected to be a
prominent practice since it is more favourable regarding some particular aspects.

3.3.8.2 Migration flows

Due to the recent adoption of the Directive, statistical data is not available on flows of
ICTs. Data collection on ICT and SWD by Eurostat will start in 2018.

3.3.9 SR&D
3.3.9.1 Legal baseline

In 2011 the Commission presented implementation reports of SD and RD which in
combination with other evidence in the form of reports, queries or complaints showed
certain shortcomings of the Directives and their implementation. On this basis, the
Commission announced its plan to amend both Directives to facilitate the admission of
the groups of migrants concerned and to increase the EU's attractiveness as a place of
destination for study and research as well as other cultural and social exchanges.
Shortcomings identified in SD and RD include admission procedures including visas,
rights (such as equal treatment with own nationals) and procedural safeguards as well
as rules are insufficiently clear or binding, not always fully coherent with existing EU
funding programmes, and sometimes fail to address the practical difficulties that
applicants face.

The Directive was adopted in 2016 with a transposition deadline for Member States of
2018.

3.3.9.2 Migration flows

Statistics on migration flows for education and research purposes are presented above
under sections on SD and RD. Due to the recent adoption of the Directive, statistical
analysis of the effects on migration flows of the Directive is not possible.
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3.4 Implementation state of play

This section provides the state of play of the legal and practical implementation of EU
legal migration acquis as presented in Task 2: Evidence base for practical
implementation of the legal migration directives. The implementation state of play is
assessed using the framework of the legal migration process divided into 8 phases.

3.4.1 Phase 1: Pre-application (information) phase

The “Pre-application: Information phase” is the first ‘preparatory’ phase during which
the third-country nationals and their family members seek information on the
application procedure before subsequently launching their application. It examines the
availability and usefulness of information about migration procedures and conditions.

The bulk of information on the legal migration acquis throughout Member States is
provided online, via the websites of relevant institutions (ministries, migration offices,
employment agencies, etc.) but also by relevant NGOs and business associations.
Hotlines and information desks are also available, but seem to be affected by
understaffing and administrative capacity of authorities. In their countries of origin,
third-country nationals mainly have access to online information, as well as
information provided by embassies and consulates, but the quality and availability of
these services vary substantially, depending on the number of representations, their
capacity and their powers by law. National languages and English prevail as languages
in which information is given; information upon request is also available, again
depending on the capacity of institutions.

Member States generally provide information on all aspects of the application
procedure and the assessment as to whether information is available and easily
accessible is relatively positive, meaning that information is comprehensive and can be
accessed without much trouble, although not always ‘within four clicks’.

Despite the different modalities Member States have put in place to provide tailored
information upon request, this was nevertheless easily obtained in the majority of
Member States and provided in a format with a relative degree of comprehensiveness
and user-friendliness. However, several significant delays occurred before a response
was received and some Member State authorities only sent very generic answers to
specific requests.

3.4.2 Phase 2: Pre-application (documentation) phase

Phase 2 concerns the format, content, supporting documents and user-friendliness of
the application forms third-country nationals have to submit in order to obtain
statuses under EU directives, as well as national equivalent statuses.

Throughout the EU, Member States offer single and/or standardised applications, often
depending on wider Member State administrative procedures and practice.

The time required to complete applications seems reasonable and the information
requested overall relevant. However, application forms are considered difficult to fill in
and insufficiently user-friendly. National equivalent statuses receive more negative
average scores, probably due to the fact that EU directive statuses are already more
standardised due to Member States’ transposition of EU law.

Application forms are available on paper, as well as in digital format, but a full online
application can only be made in small number of Member States. Guidance on how to
fill in the forms is available mainly in person and online.

The documentation requirements under the different Directives and national statuses
primarily serve to prove that the key requirements of the status have been met
(hosting agreements, work contracts/job offers, proof of family relations, etc.), as well
as provide evidence that the applicant and/or his/her family members will not become
a burden to Member States’ social and health systems (proof of sufficient resources,
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health insurance, proof of accommodation, etc.). Proof of not being a threat to
national security is also a common requirement, attested mostly by criminal records. A
number of national BCD and LTR equivalent statuses seem to offer more favourable
conditions and thus wider access to potential applicants.

Recognition of diplomas is a widely posed requirement, especially for work-related
permits, but its existence and the related guidance are relatively difficult to find. This,
together with the complex process of recognition itself and the multitude of
requirements especially concerning regulated professions make recognition one of the
more burdensome requirements for foreigners. Work-related permits are mainly given
on the basis of a work contract with job offers being accepted less as proof. Pre-
integration measures are found rarely and mainly concern language knowledge and
social integration.

3.4.3 Phase 3 - Application phase: lodging the application

In all Member States reviewed, applications can be lodged in person in country or, in a
lower number of Member States, in their diplomatic representations. Some application
issues have been identified with regard to the accessibility to the application
procedure, for example when the applicant has to appear more than once in person as
part of the application process in third countries where this can only be done centrally,
or where consulates are far away. Problems arise also when short deadlines for
personal appearance are involved.

Member States in which multiple authorities®” are involved in processing the
applications slightly outnumber those where just one authority*® is involved. When
multiple authorities and/or multiple steps are involved in the application process,
around half of the national researchers consider that the necessary steps and
authorities which need to be contacted are not very well explained and not easy to
follow by third-country nationals in terms of what concrete steps to take.

In terms of fees charged, these vary greatly between the Member States, also
proportionally, when considering the fees as a share of the mean monthly gross
earnings each Member State. In some Member States*®, the excessive fees could
constitute an application issue. Eight Member States®® charge other obligatory fees,
but these are overall minor.

Most Member States®! have put in place legally applicable deadlines within which to
process applications. In several countries, these deadlines may exceed those set in the
Directives, constituting a possible application issue. The actual number of days
required to process applications usually complies with the Directives’ deadlines, with
some exceptions. None of the Member States except one impose financial sanctions if
an applicant does not meet a given deadline, and most inform the applicants that their
application is incomplete, giving them a new deadline. Failure to meet the latter
usually does lead to a rejection or cancellation of the application.

Only in three Member States®? it is possible to lodge any application and receive a
permit in the third country, while in eight others® this is only allowed for some
statuses. When permits are received on the territory of the Member State, varying
entry visa regimes apply.

Applicants are usually notified of the authorities’ decision in writing via post, in the
Member States’ national languages, mostly via a single administrative act with

47 AT, BE, CZ, DE, ES, FI, FR, HR, HU, IT, LT, LU, MT, SE, SI

48 BG, CY, EE, EL, LV, NL, PL, PT, RO, SK

4% Please see Annex 2 Task II for the exact amounts of fees charged per MS
50 AT, BE, CY, FI, IT, LT, MT, PL

51 At, BG, CZ, EE, EL, Fi, FR, HR, IT, LT, LU, LV, NL, PL, PT, RO, SI, SK

52 CY, HR, SI

53 EE, LT, PL, RO, MT, FI, SE, SK
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reasoning. Even when the employer is the main applicant, the third-country national is
usually also informed. Various judicial review mechanisms are in place, either in the
Member State or in the third country, mostly through a legal representative or by
sending the appeal to the respective embassy/consulate which forwards it to relevant
authorities.

Administrative silence exists as concept in a little over half of the reviewed Member
States and, in half of those cases, it is construed as tacit rejection, which can be
appealed.

Various degrees of difference are observed between EU directive statuses and national
equivalents, mainly in terms of conditions for their award. With regard to the
application procedure, in nine of the reviewed Member States (Austria, Bulgaria, the
Czech Republic, Finland, Greece, Italy, Latvia, Lithuania, Malta, Romania, Slovenia and
Slovakia) with parallel national schemes®*, no major discrepancies were found
between the EU Directives and their national equivalent statuses. In the remaining 13
Member States some differences have been noted. While in Hungary, the national
statuses appear to offer less favourable conditions and rights with regard to the
admission procedure (clean criminal record for national LTR status as opposed to the
LTR), another group of Member States seems to be offering more favourable
conditions, as noted in Croatia, Estonia, Germany, the Netherlands, Portugal, Spain
and Sweden. The national equivalents to the LTR status in Croatia, Germany and
Spain, for example, are generally wider in terms of personal scope, since they include
an additional list of categories of third-country nationals, not covered by the LTR, who
can lodge an application and acquire status. In Croatia, the uninterrupted legal
residence for five years is not a requirement to obtain the national long-term
residence status. Portugal also has a more favourable national equivalent of the LTR,
including a much shorter deadline to decide on a permit request.

3.4.4 Phase 4: Entry and travel phase: including acquisition of the necessary
entry and transit visas

The entry and travel phase addresses the requirements that third-country nationals
need to fulfil in order to enter and re-enter the country of destination, as well as to
travel to other Member States, including when a permit is issued in a Schengen state.
It examines the steps and procedures to obtain entry visas (where necessary), the
procedures and conditions to enter and travel across the EU Member States, as well as
the procedures that apply upon arrival in the country of destination.

Most Member States have some timeframes for granting entry visas to applicants who
do not yet hold a valid permit to enter the Member State. Application problems may
arise where there are no such timeframes, or where they are regulated by general
administrative law. If timeframes are too long or missing, Member States it could be
contrary to their obligation to facilitate the issuing of visas to legal migration
applicants®. In Member States with different timeframes for the different statuses,
SD/RD applicants benefit from shorter deadlines. Visas are usually to be requested by
third-country nationals themselves and, where other persons can request them, these
are mainly the employers also applying for the work-related permit. All reviewed
Member States allow TCNs in possession of a valid permit and valid travel document
to enter and re-enter the country on the basis of the permit. Each Schengen state also
does that in relation to the others. Few Member States impose entry requirements on
TCNs from visa free countries, and those that do mainly refer to general requirements
such as valid travel documents, a justifications for the reasons of entry and stay and
proof of sufficient resources. In particular the latter may overlap with the
requirements of the Directives and thus mean an unnecessary burden for the
applicant.

54 Luxembourg and Poland do not have parallel national schemes
55 Specified in the preambles of the SD and SPD preambles and stipulated in the BCD and RD
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After entering the Member States, third-country nationals are often required to
register with other authorities, including for example with local authorities, police,
social security bodies, etc.

3.4.5 Phase 5 - Post-Application phase during which competent national
authorities deliver the permit

The majority of Member States do not have a set timeframe to deliver the permit
following the notification of the positive decision on the application. Where there is a
set timeframe, the deadlines are generally respected, and, in some cases, the real
average number of days to deliver the permit is even lower that the timeframe
allowed.

Around half of the Member States apply additional charges in addition to the
application fee for the issuing of the permit, but these are minor, most often
concerning charges for administrative acts and/or specific features of the permit.

Usually, different authorities are involved in the application and permit issuing
procedure, however, in many cases the number of authorities depends on the type of
status applied for. In several cases, the number and type of authorities involved in the
issuing of permit are different from those involved in the application procedures. The
main authorities involved in the permit issuing procedure are often either the
migration authority or the diplomatic mission in the country of the third-country
national, or the local police office..

In the majority of the Member States, there is a difference between non-EU family
members of EU citizens and non-EU family members of third-country nationals, the
former group receiving more favourable treatment.

Regarding the duration of the first permit, some application problems have been
identified as a result of conformity issues of the BCD, the FRD, the SD and LTR as
indicated in more details in the sections below.

When the main applicant is the employer, only one Member State requires in the case
of the Single Permit Directive his/her involvement in the delivery of the permit, as the
decision will be submitted to the employer directly.

3.4.6 Phase 6 - Residency phase
3.4.6.1 Residence permits

Residence permits can be used by permit holders in all Member States as a proof of
identity and legal residence in a number of situations, including to access public and
private services as well as for short-term stay in other EU Member States. The periods
of renewal and the renewal fees differ significantly across Member States and across
statuses.

Third-country nationals are required to renew their residence documents within a
specified timeframe prior to expiry of the permit, ranging from 3-6 months prior to
expiry to 60 days after the expiration of permit. In some Member States, failure to
renew and/or provide information and documents on time or after a request by the
authorities will result in refusal for the permit to be renewed and the applicant will be
obliged to leave the Member State. A possible application issue has been identified in
Malta in particular with SPD holders who are not allowed to apply for a new permit in
case they change employer. Other Member States, such as Estonia, the Netherlands
and Spain, allow for a ‘tolerance’ period also after the period has expired.

Most Member States require the renewal to be submitted in person only, while in a few
Member States, there are options to submit via post, e-mail and online. In 14 Member
States®®, there are no administrative or financial sanctions if the applicant fails to

6 BE, BG, CY, CZ, EE, EL, ES, HR, IT, LV, LU, RO, SK, SE
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comply with a renewal deadline. However, most commonly, failure to comply with this
deadline results in illegal stay. In six Member States®’, there is an administrative
sanction and in five others States®®, failure to renew the permit leads, in addition to
the situation of irregularity which may lead to a return decision, also to financial
sanctions.

3.4.6.2 Changes of status

In the vast majority of Member States, third-country nationals are allowed to change
status, provided that the conditions for the new status are satisfied. In most Member
States>, in order to change status, third-country nationals must meet the same
eligibility conditions and submit the same application along with required documents
as in the case of those applying for the first time and there is no facilitated procedure.
The main difference in terms of procedure is that the applicant does not need a visa
and the application can be submitted on the territory of the Member States, whereas
for some statuses, the first time applicants are subject to submission at the diplomatic
mission/representation in the country of origin.

A practical obstacle reported by the majority of Member States is that it is difficult to
find publically available information and understand the conditions and requirements
for status change. Belgium reported that while status change is possible in most
cases as long as the admission conditions are met, in practice status change does not
occur very often as third-country nationals face practical and administrative obstacles.
Cyprus reported that a change of status from one permit to another is discretionary
and in most cases not permitted, except where permit holders meet the criteria for the
LTR permit. In Germany, changes to certain statuses are not allowed. Changes of
status are not allowed from a residence permit for study purposes to the LTR. Also a
status change to a residence permit for the purpose of employment is not possible
from the status of family reunification and LTR.

3.4.6.3 Access to employment and employment related rights

The right to access to employment is indicated on the residence card in 19 Member
States®?, in line with the SPD, which requires residence permits issued in accordance
with Regulation (EC) No 1030/2002 to indicate the information relating to the
permission to work irrespective of the type of the permit. In those Member States
where this is not in place, there could be compliance issues in relation to the SPD
provision.

3.4.6.4 Equal treatment

Four of the examined Directives (LTR, RD, BCD, SPD) include provisions on equal
treatment of TCNs with respect to nationals of the Member States, covering a number
of aspects, including, inter alia, working conditions, freedom of association, social
security benefits, education, recognition of academic and professional qualifications,
tax benefits, access to goods and services and advice services. The FRD and SD do not
include provisions on equal treatment. However, equality is ensured by the SPD in
certain circumstances, for example if third-country nationals, falling within the scope
of the FRD and SD, are authorised to work.

Only in 10 Member States®!, no issues have been identified with relation to the legal
transposition and the practical application of equal treatment as stipulated in EU

acquis. Indeed, the main problem with regard to equal treatment stems from no or
incomplete transposition of some legal provisions of the respective Directives, as

7 AT, DE, HU, FR, NL, MT
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found in in 14 Member States®’. This results in certain equal treatment rights not
being (explicitly) guaranteed which may lead not only to uncertainty for TCNs but also
to exclusion of TCNs from certain equal treatment rights that are guaranteed by the
EU acquis. This is most often the case with regard to social security benefits and
access to public goods and services. In several Member States®®, the issues concern
access to social protection, whereby third-country nationals do not have access to
certain social benefits (see details in section below). In some Member States, access
to public services is not explicitly granted (see details in section below). For example,
in Slovenia, only those with LTR status can apply for non-profit rental housing, rental
subsidies and housing loans under public scheme

3.4.6.5 Integration requirements

Two Directives (FRD and LTR) stipulate that Member States may require compliance
with integration ‘measures’ (FRD) and ‘conditions’ (LTR). The Directives do not define
integration ‘measures’ and ‘conditions’. According to the Commission’s guidelines on
the FRD®*, Member States may impose a requirement on family members to comply
with integration measures under Article 7(2), but this may not amount to an absolute
condition upon which the right to family reunification is dependent. The Directives do
not define integration ‘measures’ and ‘conditions’. Integration ‘measures’ (or pre-
integration measures) could refer to measures conducted in the immigrant’s country
of origin, including language courses, ‘adaptation’ and civic orientation courses,
including courses on history and culture of the country of origin®. In contrast,
integration ‘conditions’ as laid down in the LTR refer to evidence of integration in the
host society.

Integration requirements and measures differ significantly across Member States. In
12 Member States®®, there are mandatory integration requirements, while in the
remaining Member States, integration measures (such as language and integration
courses) are voluntary. In five of these®’, the mandatory integration requirements
only concern applicants for long-term residence, who need to demonstrate
integration through knowledge of national language(s) and knowledge about society
and culture of the country. For example, in Greece, in order to obtain a long-term
residence permit, the applicant needs to demonstrate sufficient knowledge of the
Greek language, history and civilization. This can be demonstrated through the
following means: document of graduation from Greek school or university; certificate
of attainment in Greek of at least B1 level and special certificate of sufficient
knowledge of the Greek language and elements of Greek history and civilization. 1In
Belgium, Germany and the Netherlands, not attending the integration and
language courses may also result in a financial fine. Refusing to participate in the
planning (30 days) or not attending the scheduled planning session (15 days) or
refusal or failure to participate in the planned activities (60 days) may result in the
withdrawal of social benefits for a certain period.

3.4.7 Phase 7 - Intra-EU mobility phase

Mobile third-country nationals and their families overall are facilitated if they wish to
exercise their right to intra-EU mobility, without needing to acquire entry visa and with
the possibility to submit their residence or work (Blue card) applications without
having to leave the European Union (either inside the first or second Member State).

2 BE, DE, CY, EL, ES, FI, HU, IT, LV, LU, NL, PL, RO, SI.

3 BE, CY, HU, LV, PL, SI

64 COM(2014) 210 final

5 JOM (2009), Stocktaking of international pre-integration measures and recommendations for action aimed
at their implementation in Germany
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In comparison, applications by first time applicant under EU directives or equivalent
national schemes in most cases need to be lodged outside the EU at the time of the
application.

Few Member States have provided for additional facilitations to the procedures and
documentation requirements for mobile third country nationals - these include, for
example, shorter application processing times, an exemption from need to provide
proof of sickness insurance, as well as exemptions from integration measures, proof of
accommodation and labour market tests. Compared to EU citizens, who may be
subject only to a “registration regime”, procedures and application supporting
documents required by mobile third country nationals are part of a “permit regime”,
i.e. the Member State has the discretion to decline an application. In terms of rights
for family members of mobile third country nationals: these are subject to national
legislation, and very few Member States make any connection with rights in first
Member States.

Short-term mobility, as far as regulated by the current directives is facilitated by the
fact that only five member states apply any regime for notification and only two for
authorisation; only two Member States require additional documents in addition to
residence permit and valid travel documents for short term mobility.

3.4.8 Phase 8 - End of legal stay, leaving the EU

A main challenge for third-country nationals in this phase is having access to and
obtaining clear information on the exportability of social security benefits earned
during their stay in a Member State. While most Member States do have
arrangements in place and concluded bilateral agreements with third countries on this
topic, finding information on the scope and modalities of transferring certain social
security benefits is a challenge.

Compliance issues were flagged in the transposition and implementation of Article 9(7)
of the LTR in certain Member States. This Article provides that a third-country national
who loses the long-term status, or the status is withdrawn but does not lead to a
removal, should be able to remain in the territory of the Member State concerned if
s/he fulfils the conditions provided for in national legislation and/or if s/he does not
constitute a threat to public policy or public security. Five Member States did not
transpose this Article and three other Member States partially transposed it which may
lead to legal uncertainty for third-country nationals concerned and potentially to
removals which are not allowed by EU law.

The situation of third-country nationals who cannot be removed following a return
decision is not addressed in a harmonised manner across Member States. Whilst
certain Member States provide for a specific residence permit in such situations, in
other Member States, this category of third-country nationals is tolerated with unclear
rights as to access to basic healthcare, education or access to the labour market.
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4 Relevance
One evaluation question is asked concerning relevance:

EQ1. To what extent are the objectives of the legal migration Directives and the way
they are implemented relevant for addressing the current needs and potential future
needs of the EU in relation with legal migration?

This evaluation criterion relates to a series of questions examining the relevance of the
legal migration Directives, specifically looking at: the relevance of the objectives and
the way they are implemented for addressing the current needs and potential future
needs of the EU in relation with legal migration.

The main sub-questions in the relevance section as listed in the evaluation framework
include:

* EQ1A. To what extent were the original objectives of the legal migration
Directives relevant at the time they were set and to what extent are they still
relevant today?

* EQ1B. Scope of the Directives in terms of categories covered and impact of the
exclusion of some categories

* EQI1C. To what extent does the scope of the Directives, and the way it is
implemented, meet the current needs in all the different steps of the migration
process, and in all aspects of migration?

* EQI1D. Are there certain obsolete measures (legislative/non-legislative)
associated with the EU’s legal migration Directives? (NB this sub-question is
examined under the criterion EU Added Value)

* EQI1E. To what extent is the way that Member States implement the Directives
relevant to the initial objectives, and to current needs?

* EQ1F. To what extent are the provisions of the Directives, and the way these
are implemented, relevant in view of future challenges?

The following sections are structured according to these sub-questions. In each
section, an overview table provides the key conclusions, highlighting in green the main
answers to the questions and in yellow potential issues with regard to relevance. Key
points precede each sub-section including the most important results, before detailed
results per question are shown.

4.1 EQ1A. To what extent were the original objectives of the legal
migration Directives relevant at the time they were set and to
what extent are they still relevant today?

This section addresses the extent to which the original objectives of the legal
migration Directives were relevant at the time they were set and the extent to which
they are still relevant today.

To answer this question, the evaluation team focussed on the rationale and objectives
of the Directives, and drivers impacting their relevance.

The table below gives an overview of the main sources of information utilised and the
key conclusions of EQ1A.

Research question Sources of Key conclusions

information
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Research question

To what extent were
the original
objectives of the
legal migration
Directives relevant
at the time they
were set and to what
extent are they still
relevant today?

(EQ1A)

Sources of
information

Key conclusions

1Bi Contextual
analysis: overview
of the evolution of
the EU legal
migration acquis

1Bii Contextual
analysis: overview
and analysis of
legal migration
statistics.

1Biii Contextual
analysis: drivers for
legal migration:
past developments
and future outlook,

1Ci Contextual
analysis:
Intervention logics:
Internal Coherence
of the EU legal
migration Directives

1Cii Contextual
analysis:
Intervention logics:
External Coherence
of the EU legal
migration Directives

Contextual analysis
: Intervention logic:
Directive specific
paper

3Ai Public and
stakeholder
consultations: EU
Synthesis Report

3Aii Public and
stakeholder
consultations: OPC
Summary Report

Additional desk
research

The sections below first give a description of the policy developments of the acquis,
followed by an overview of current push and pull factors impacting the relevance of
the Directives’ objectives.
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4.1.1 Policy developments and relevance of the Directives’ objectives®®
4.1.2 Key points

The summary of the policy developments below shows that the overarching objectives
of the legal migration acquis were relevant at the time they were set and that they
remain relevant today.

The policy development is reflected in the objectives of the Directives. Following the
developments in the EU integration process, the adopted Directives responded to the
need across the EU to establish a series of minimum guarantees (‘equal level playing
field") in a number of areas, ranging from security (to control the European
Community’s external border) as well as in relation to admission conditions and
procedures and the rights of third-country nationals following admission.

As the sections below outline, the evolution of the EU’s legal migration acquis reveals
a gradual increase in the level of ambition of the Directives, with more emphasis on
harmonised common rules in the later Directives compared to the earlier ones, which
focused more on setting common minimum standards. It also reflects an increasing
acknowledgement over time of the role of migration in tackling labour market and
demographic challenges. At the same time, the development shows a focus on a
‘sectoral approach’ to managing migration, rather than an overarching approach
(without distinguishing specifically between high or low-skilled migrants), in spite of
the Commission’s earlier attempts to put forward the latter.

With regard to the specific objectives, the development shows that the earlier
Directives focussed on the integration of third-country nationals as well as enhancing
intra-EU mobility. Gradually there was more attention to managing economic
flows, but also towards the realisation to attract and retain certain third-country
nationals, as well as enhancing the knowledge economy in the EU and focussing on
boosting economic competitiveness and growth in the EU through legal migration.
In light of the most recent policy developments, most notably the agenda on migration
aiming to make the EU an attractive destination of third-country nationals and a focus
on fostering legal migration channels to for third-country nationals to enter the EU,
the specific objectives of the Directives continue to be relevant today.

The evolution of the legal migration acquis is summarised in Section 4.1.1 below which
contains a timeline showing the key milestones in the context of the EU’s changing
legal, economic and political landscape. The Treaty of Maastricht, which entered into
force in 1993 introduced for the first time rules concerning EU decision-making and
competence as regards immigration law. The subsequent development of the legal
migration acquis, can be summarised through 4 phases presented below.

%8 This section is based on the Historical overview (Task 1B) and the Intervention logics (Task 1C).
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Figure 6. Timeline showing the evolution of the EU legal migration acquis
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4.1.2.1 Phase 1 (1999-2005) - consolidating EU migration policy and
adopting the first set of Directives

The Treaty of Amsterdam, entering into force in 1999, established a more robust
Treaty base for migration policy with supranational elements. As a rationale for the
establishment of a legal migration policy, the Treaty highlighted the need for Member
States to cooperate in order to safeguard the rights of Third-country nationals.

Shortly after the Amsterdam Treaty came into force, the Heads of States decided
during Tampere European Council upon a five year programme in the fields of
justice and home affairs. The conclusions foresaw the creation of an “area of freedom,
security and justice” and the development of a "common EU asylum and migration
policy”. The Tampere Council decisions responded to the development in migration
patterns to the EU at the time: the late 1990s saw an influx of economic migration
into the EU, especially in the highly skilled sector. There was also a growing political
consensus about the benefits of labour migration for addressing population ageing and
skills shortages in key sectors of the economy. Hence, the Council advanced an
economic rationale for developing a common approach to legal migration. It
acknowledged “the need for approximation of national legislations on the conditions
for admission and residence of third country nationals, based on a shared assessment
of the economic and demographic developments within the Union”.

Between 1999 and 2004 the Commission successfully put forward four proposals in
other areas of legal migration, namely:

* a proposal for a Directive on family reunification (proposed December 1999,
adopted September 2003),

* a proposal for a Directive on long-term TCN residents (proposed March 2001,
adopted November 2003),

* a proposal for a Directive on students (proposed October 2002, adopted
December 2004) and

* a proposal for a Directive on researchers (proposed March 2004, adopted
October 2005).

In 2001 the Commission had also put forward a proposal Economic Migration
Directive, which it later withdrew because it failed to reach unanimous agreement in
the first reading in the JHA council (which was a requirement in the governance
framework for adopting measures in the field of migration at the time). The
Commission re-addressed the issue in a 2005 policy plan on legal migration, which laid
the basis for a sectoral approach to economic migration.

4.1.2.2 Phase 2 (2005-2009) - further moderate policy
developments and introducing the second set of Directives

The EU’s economic situation remained positive in November 2004, when the European
Union Heads of State and Government gathered at the European Council meeting in
The Hague. Demand for foreign labour in certain sectors of the economy continued to
grow, as reflected in the adoption by several Member States of legislation targeting
highly skilled TCN workers®®. Nevertheless, the political climate within Member States
had changed significantly since the Tampere Council, partly due to the "9/11" terrorist
attacks but also reflecting national events such as the political assassination of right-
wing Dutch politician Pim Fortuyn in the Netherlands. The conclusions of the European
Council held in The Hague were therefore less ambitious than their Tampere
predecessor and focused more on security considerations. The Hague Programme
did not outline a substantial programme of legislation for the European Community in
the field of legal migration, but rather called on the Commission to “present a policy

59 See Section 2 of the historical overview (Task 1B), which identifies the baseline of national legislation.
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plan on legal migration including admission procedures”. The economic rationale
expressed in the Tampere conclusions continued to inform this objective, in particular
the need to “respond promptly to fluctuating demands for migrant labour in the labour
market before the end of 2005”. However, the Hague Programme simultaneously
emphasised the legal constraints on European common actions in this area, noting
that “that the determination of volumes of admission of labour migrants is a
competence of the Member States.”

In response, the European Commission adopted a sectoral approach to labour
migration, solely regulating the conditions for entry and residence of distinct
categories of labour migrants. This approach was first presented in the Policy Plan
on Legal Migration, which the Commission adopted in December 2005. The Policy
Plan justified the sectoral approach in terms of “the need to provide for sufficient
flexibility to meet the different needs of national labour markets”. The *horizontal’
approach to economic migration presented in the Commission’s 2001 proposal was
therefore abandoned in favour of a set of complementary measures, including:

Four specific Directives aiming at simplifying admission procedures for four categories
of third country nationals, namely: highly qualified workers, seasonal workers,
remunerated trainees and intra-corporate transferees (hereafter ICT). Of these, only
the Blue Card Directive was finalised within Phase 2 (proposed in October 2007,
adopted in May 2009); and,

A general framework Directive (the so-called Single Permit Directive) guaranteeing a
common framework of rights to third-country nationals in legal employment and
already admitted in a Member State. The latter was considered necessary by the
Commission in order to ensure ‘fairness’ towards third-country nationals, who
contribute with their work and tax payments to the European economy. It was not
adopted either within Phase 2.

The aim of the four Directives was also to create a level playing field for local workers,
who are affected by the downward pressure on salaries and working conditions of
unfair employment practices towards migrant workers. The adoption of specific
Directives covering distinct categories of third-country national workers was
considered preferable to addressing specific sectors of the economy, “given the
differences between Member States in terms of demographic forecasts, social
conditions and labour market structures, trends and needs”. The categories to be
covered were selected with the intention of “striking a balance between the interests
of certain Member States — more inclined to attract highly skilled workers — and of
those needing mainly seasonal workers.” The four categories of workers to be covered
- namely, the highly-skilled, seasonal workers, remunerated trainees, and intra-
corporate transferees — were considered to be in demand in a significant number of
Member States, and (at least in the case of seasonal workers) presented a low risk of
displacing the local workforce as “few EU citizens are willing to engage in seasonal
work”.

4.1.2.3 Phase 3 (2009-2014) - increased EU competencies and
adoption of the second set of Directives

In 2009 the Treaty of Lisbon was adopted and introduced substantial changes to the
scope of EU competencies in the field of legal migration. The Lisbon Treaty takes up,
in Article 79(1) TFEU, the objective of developing a “common immigration policy” in
order to ensure “the efficient management of migration flows”, as well as to ensure
the “fair treatment of third-country nationals” and to prevent/combat illegal
immigration and trafficking in human beings.

An important factor influencing the direction of policy during this phase was the
economic downturn that followed the 2008 global financial crisis. The sharp slow-down
in economic growth and rapid increase in unemployment, especially among TCN
workers, may explain why the Heads of State and Government of the EU meeting at
the Stockholm European Council emphasised equal rights between third-country
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nationals and EU nationals. The Stockholm programme adopted in December 2009
put the emphasis on integration of Third-country nationals. It also made the external
dimension of migration policy based on partnership with third countries a major
priority.

The Lisbon Treaty’s introduction of qualified majority voting in the Council and co-
decision-making with the European Parliament made it possible to adopt the three
other Directives that had been foreseen by the Commission in its 2005 Policy Plan on
legal migration:

* the Single Permit Directive (proposed in October 2007, adopted in December

2011),

* the Directive on Seasonal Workers (proposed in July 2010, adopted in February
2014), and

* the Directive on Intra-Corporate Transfers (proposed in July 2010, adopted in
May 2014)

The Commission also planned to put forward a proposal for a Directive on
remunerated trainees. This proposal was however not produced, and the remunerated
(as well as unremunerated) trainees are covered under the recast 2016/801/EU
Directive (see in more detail below).

The new decision-making procedures ushered in by the Lisbon Treaty may also help
explain some of the key features of the three Directives adopted after 2009. While the
earlier Directives focussed on setting minimum standards in legal migration, the three
Directives went further than any of the earlier Directives in establishing harmonised
common rules rather than only minimum standards.

4.1.24 Phase 4 (2014-today) - the European Agenda on Migration
and adoption of the first Recast

In its 2014 Communication An Open and Secure Europe, the Commission
highlighted that further efforts were needed to ensure the full implementation and
enforcement of the existing instruments as well as to strengthen practical cooperation.
Furthermore, the increase in spontaneous inflows of migrants and in the number of
persons seeking international protection in 2014 and 2015 introduced new priorities
onto the EU agenda on migration and security.

In May 2015, the Commission published the Communication A European Agenda on
Migration, which set up a four-pillar structure to better manage migration, consisting
in: i) reducing the incentives for irregular migration; ii) saving lives and securing the
external borders; iii) strengthening the common asylum policy (CEAS); and iv)
developing a new policy on legal migration. The Agenda stated that a common system
on legal migration should aim at making the EU an attractive destination for third-
country nationals. Labour migration continues to be seen as playing a key role in
driving economic development in the long-term and in addressing current and future
demographic challenges in the EU. Moreover, a well-functioning legal migration
system is seen as a potential alternative to the spontaneous arrival of persons at the
EU borders, and, as a consequence, Member States were urged to make full use of the
legal venues available, including, for instance, family reunification.

Further recent developments of the legal migration framework include the adoption of
the 2016/801/EU Students and Researchers Directive, which is the result of the
recast of the 2004 SD and the 2005 RD. The Directive aims to make the EU a more
attractive destination for students and researchers, but has also a broader scope
including trainees and volunteers engaged in the European Voluntary Service.

In June 2016, the Commission released an Action Plan on the Integration of third-
country nationals. The Action Plan stressed the importance of timely pre-departure
and post-departure measures, access to education, labour market integration and
access to vocational training, as well as access to basic services and the active
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participation and social inclusion of third-country nationals. At the same time, the
Commission proposed a review of the BCD (proposed in June 2016 - negotiations
ongoing) to enhance its attractiveness for highly skilled TCN. Two key features of the
proposal are the enhancement of intra-EU mobility rights for third-country nationals
and the abolition of the national parallel schemes to attract highly qualified workers.
The proposal is discussed in the Parliament and the Council.

4.1.3 Needs with regard to legal migration
4.1.3.1 Key points

The relevance of the Directives is impacted by needs influencing migration patterns
towards the EU. There are different needs depending on the type of TCN: family
migrants, labour migrants, students/researchers and include a combination of socio-
economic (primarily), demographic, environmental and political (security) factors in
the origin and destination country or region.

The Directives continue to be relevant to address needs in regulating legal migration,
which continues to be influenced by external and internal drivers.

The needs with regard to labour migration are reflected in the specific objectives of
the Directives, notably the objectives focussing on management of economic
migration flows, attracting and retaining certain TCN, boosting
competitiveness and growth, as well as addressing labour shortages. These
factors include labour market trends in light of the economic crisis impacting the
demand and supply of workers at different skill levels as well as the potential impact
on TCN labour demand due to the free movement of EU citizens. The migration from
third countries is important in the context of continuing labour shortages and gaps for
high-, medium- and low-skilled labour, in the EU which negatively affect the stock of
EU’s human capital and thus undermine the EU’s competitiveness and the strategic
ambition of the Europe 2020 strategy to deliver smart, sustainable and inclusive
growth. The Directives acknowledge the continuing need for migration to tackle labour
market and demographic challenges and to foster innovation. However, as section
9.2.2 addressing EQ1B below shows, medium-skilled third-country nationals are not
covered by the Directives, impacting their relevance in light of the EU labour market
needs.

Similarly, the Directives remain relevant to address the needs with regard to
education and research. The EU aims to attract international students and researchers
to foster innovation as well as to encourage the establishment of international
scientific and academic networks. This is reflected in the Directives’ specific goals to
enhance the knowledge economy in the EU, boost economic competitiveness
and growth, but also mutual enrichment and better familiarity among
cultures.

As regards family migration, the relevance of the Directive’s objectives are rather
ambiguous. The specific objectives remain relevant, namely to support the EU in
addressing needs with regard to mitigating the risks of population decline as well as
strengthen the sustainability of the EU welfare system and growth of the EU economy
through a growing number of integrated third-country nationals and their families.
However, recent developments in Member State policies to restrict family reunification
and implement tighter requirements for family members who want to joint third-
country nationals already in the EU does not correspond with the FRD aims to
promote integration and socio-economic cohesion, protect family life and
unity as well as enhance intra-EU mobility.

The main factors impacting migration towards the EU are primarily related to the
socio-economic situation and political instability in the country of origin, with other
factors such as demographic and climate change predicted to gain more importance in
future (see section 4.5 addressing EQ1F), which are reflected in the specific objectives
across the Directives, including the management of economic and other legal
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migration flows, attracting and retaining TCN, boosting competitiveness and
growth, addressing labour shortages and enhancing the knowledge economy.

The evolution of the GDP per capita (used as a proxy of economic opportunities)
shows that the economic opportunities in the potential regions of origin have
significantly improved between 1999 and 2015 leading to higher emigration from
these regions. However, compared to other regions such as the US, Canada and
Japan, the EU GDP per capita was still about 30% lower throughout the period and the
relative attractiveness of the EU compared to other potential destinations has not
changed significantly. The EU lags behind in attracting third-country nationals
compared to other regions, although there are serious labour market shortages on the
one hand and the untapped pool of skills and talents of migrants on the other hand’®.
Thus, the objectives of the Directives remain relevant to address the needs with
regard to management of legal (and more specifically economic) migration
flows, attract and retain third-country nationals, as well as enhancing the
knowledge economy and addressing labour shortages and boosting the
economic competitiveness, growth and investment.

4.1.3.2 Needs in the EU
Needs with regard to labour migration
Labour demand

Employment rates were generally high and increasing since 1999 until the beginning
of 2008, when the world economy was hit by the financial crisis, which heavily
impacted the EU labour markets.

After years of steady economic growth’* and employment growth, the annual GDP
growth fell from 2.7 percent in 2007 to 0.2 percent in 2008 and, by the end of 2009,
the majority of the EU Member States were in recession (2009 GDP growth in the EU
was around -1.4%). Further, after a strong cumulative increase in nominal
compensation per employee between 2000 and 2007 in several Member States
(notably in the Euro area) the economic crises led to a downward adjustment in
nominal wages (e.g., in Ireland, Greece, Spain and Portugal) and to a shift from jobs
in non-tradable to tradable sectors’?. The recession of 2008 brought a significant
decline in employment rates’>. Agriculture, construction, and industry were the sectors
initially most affected by the crisis, and consequently male low-skilled workers were
the group that suffered most from the impact of the crisis as they tend to be
employed in these sectors. Between mid-2008 and mid-2013, unemployment
increased by about half, from below 7% to 10.8 %, and reached historical highs in a
significant number of Member States.

Following the decline observed throughout much of 2009-2013, employment in the EU
has been growing again since mid-2013 and unemployment falling (for all age
groups), but employment levels remain far from those at the beginning of 2008. The
youth unemployment rate remains particularly high (especially in Spain, Greece, Italy
and Croatia - all with more than 40% of youth unemployment), but shows some signs
of slight recovery.

7% The State of the Union Conference, Speech delivered by C. Malmstrém on 9 May 2013, ‘Europe should
give migrants the opportunities they deserve’, SPEECH/13/399

! The average annual growth of GDP per capita in the EU28 between 1999 and 2007 was more than 2.3%.
72 Employment and Social Developments in Europe 2015, European Commission, Directorate-General for
Employment, Social Affairs and Inclusion.

73 Except for the employment rate of workers aged 45 and over - that stabilised - and of those aged 55-64,
that increased.
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Recent Eurostat data for 2016 shows an employment rate of 71.1% in the EU-28.
However, there are significant differences between the Member States, as shown in
Figure 7 below’.

Figure 7. Employment rates of 20-64-year-olds, by Member State, 2008 Q2-2016 Q2
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Source: Eurofound (2017). Occupational change and wage inequality: European Jobs
Monitor 2017, p.7

As Table 9 below shows, the EU has witnessed a change in workforce composition,
with a larger share of older workers as well as an increased share of ‘white collar’
workers in employment.

Table 9. Labour market indicators, EU-28

2016 Change 2008-2016
EU (%) (percentage points)
Employment rate (20-64-year-olds) 711 0.6
Gender employment gap 8.1 -2.5
Part-time share of employment 20.5 23
Older worker (55+ years) share of employment 18.6 4.6
High-skilled white collar worker share of employment* 41.0 1.8

Source: Eurofound (2017). Occupational change and wage inequality: European Jobs
Monitor 2017, p. 7

With regard to labour demand, recent statistics show a growing demand for both high-
skilled and low-skilled labour, with variations across Member States. While in some
Member States the employment growth was in high-skilled jobs (Sweden), in others it
was strongest in low-skilled jobs (Hungary, Ireland, Italy). Some Member States
experience recent growth in mid-skilled jobs (Greece and Spain)”.

When looking at sectors, the service sector accounts for the majority of EU
employment (71%)7. Employment in this sectors has concentrated specifically on

74 http://ec.europa.eu/eurostat/statistics-explained/index.php/Employment_statistics

7> https://www.eurofound.europa.eu/sites/default/files/ef_publication/field_ef_document/ef1710en.pdf, p.
35
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high- and low-skilled jobs. Following a decline immediately after the economic crisis,
since 2013 there has been an increase in employment in the manufacturing sector,
however focussing on high-skilled jobs in engineering, and management compared to
low-skilled jobs in more traditional production roles. The sector with the fastest growth
rate (7%) is however, the IT sector with a focus on high-skilled jobs.

Important skills mismatches’” between labour demand and supply have been
observed, with two in five companies indicating difficulties to recruit people with the
necessary skills’®. Table 10 below shows the top 10 bottleneck vacancies in the EU in
2014.

Table 10. Top 10 occupational groups facing bottlenecks at EU level

No. of countries | No. of bottleneck

Occupational group reporting vacancies reported
shortages in this group
Metal, machinery and related trade workers 23 53
Science and engineering professionals 22 48
ICT professionals 20 47
Health professionals 21 45
Building and related trade workers, excluding electricians 18 41
Personal service workers 22 32
Science and engineering associate professionals 14 29
Sales workers 13 14
Drivers and mobile plant operators 16 21
Food processing, wood working, garment and other 12 20

Source: Reymen, Dafne, et al. (2015), Labour market shortages in the European
Union.

Although the scale of these shortages and the specific sectors affected vary across
Member States’®, there is some consistency regarding the sectors where shortages are
more evident (e.g. manufacturing, construction and health and social work sectors), in
particular with regard to certain occupational groups (e.g., metal, machinery and
related trade workers, science and engineering professionals, as well as IT
professionals). According to an EMN study on current labour shortages and the need

77%(...) skills mismatches describe the imbalance between the skill requirements of (vacant) jobs and the

skills held by the labour force” in (Reymen, D. et al, 2015); Beblavy, Miroslav, Ilaria Maselli, and Marcela
Veselkova. "Let's Get to Work! The Future of Labour in Europe.” (2014).; EMN study on Determining labour
shortages, https://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-we-
do/networks/european_migration_network/reports/docs/emn-
studies/emn_labour_shortages_synthesis__final.pdf

78 Reymen, Dafne, et al. "Labour market shortages in the european union." Study for the EMPL Committee
(2015).

7 EMN study on Determining labour shortages,
https://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-we-
do/networks/european_migration_network/reports/docs/emn-
studies/emn_labour_shortages_synthesis__final.pdf
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for labour migration from third countries®®, the EU experienced significant labour
shortages in the period 2011 - 2014. Most labour shortages were experienced in
medium-skilled and low-skilled occupations, such as agriculture and fisheries, and
personal care. As shown in Table 11, a number of Member States MS indicated that
they faced occupational labour shortages in the area of medium-skilled professions,
i.e. those not sufficiently covered by Member States or other EU nationals.

Table 11. Top three shortage professions (based on ISCO-08 occupations)

MS Year 1 2 3

AT 2015 Metal working (Asphalt) Roofers Metal working machine tool
machine tool setters setters and operators -
and operators - Milling machinists
Metal turners

HR 2015 Livestock farm Field crop and Fitness and recreation
labourer vegetable growers  instructors and program

leaders

CZ 2014 Crop farm labourers Heavy truck and Security guards
lorry drivers

EE 2013 Drivers and mobile Business and Production and specialized
plant operators administration services manager
associate

professionals

FI 2014 Contact centre Specialist medical Dentists

salespersons .
practitioners

HU 2014 Mining and Quarrying Assemblers Mechanical Machinery
Labourers Assemblers
LV 2014  Software developers Information and Film, stage and related
communications directors and producers
technology
operations
technicians
PT 2014 Sewing machine Waiters Commercial sales
operators representatives

Source: National reports EMN study 2015 on labour shortages

The table shows that whilst many Member States face shortages in medium- and low-
skilled occupations, in some Member States, the shortages are focussed on highly
skilled workers, hence providing an overview of the disparate labour market needs of
different Member States. However, the share of high-skilled migrants in total
employment in the EU remains low compared to similarly developed economies across
OECD Member Countries®..

Third-country nationals can play a key role in meeting labour market shortages in
selected sectors, including in ICT, financial services, household services, agriculture,
transportation, construction and tourism-related services such as the hotel and
restaurant industries®?. An earlier medium-term forecasts (2006-2015) of skills supply

80 EMN Synthesis Report 2015," Determining labour shortages and the need for labour migration from third
countries in the EU’

81 OECD Database on Immigrants in OECD Countries (DIOC) 2000/01 and 2010/11.
http://www.oecd.org/els/mig/dioc.htm

82 Employment in Europe 2008, ‘The labour market situation and impact of recent third country migrants.

June, 2018 57


http://www.oecd.org/els/mig/dioc.htm

Fitness check on legal migration

suggested that substantial labour market shifts would occur away from primary and
traditional manufacturing sectors towards services and knowledge-intensive jobs®.

These sectoral changes would have a significant impact on future occupational skills
needs.

While there would be a continued demand for high- and medium-skilled workers,
labour demand for low-skilled worker will likewise increase®*. A significant expansion
in the number of jobs is to be expected in the retail and distribution industry. In this
context, it is worthwhile noting that even though employment is expected to fall in a
number of occupational categories, in particular as regards skilled manual labour and
clerks, the estimated net job losses will be offset by the need to replace workers
reaching retirement age. About 85% of all jobs openings will be the result of
retirement or other reasons which lead to labour inactivity®®>. Conversely, the tendency
on the labour market to replace leaving or retiring workers with high-qualified ones,
will lead between 2016 and 2025 to a reduction in the share of those working in
elementary occupations with low qualifications (from 44% to 33%); while the share of
high-skilled workers working in occupations demanding lower skills levels will from 8%
to 14%°3°.Furthermore, specific sectors such as domestic work, care work and
agricultural work experience shortages for domestic workers, thus rely on low-skilled
migrant labour, and the demand for such skills might increase further in future (in
particular for domestic / care work)¥’.

Finally, demographic change will continue to play a role in the labour market demand.
The EU working age population (15-64 years old) has been stable in recent years. It
was 335 million in 2009, and 334 million in 2014%8, However, it is anticipated to
decline overall with marked differences in the rate of change between countries (see
more details about the demographic change in section 4.5 addressing EQ1F).

Migrant labour supply

Overall, the number of all first permits issued in the Member States of the EU-25 and
increased between 2008 and 2016. While 1.8 million first permits were issued in 2008
at the EU-25 level, such number peaked to 2.4 million in 2016. A deeper look at these
trends reveals that the growth of first permits was very strong in 2015 and 2016 at
the EU-25. Moreover, there was a significant decrease in the number of first permits
issued at the EU-25 level in 2011 and 2012.

83 Cedefop 2008, ‘Future skills needs in Europe - medium term forecast.
8 Employment in Europe 2008, ‘The labour market situation and impact of recent third country migrants’
:zggedefop 2016, ‘Future skill needs in Europe: critical labour force trends’

Ibid.
87 Hein de Haas, Simona Vezzoli, Alice Szczepanikova and Tine Van Criekinge (2018), European Migrations:
Dynamics, Drivers, and the Role of Policies. JRC Science Hub
8 Working age population historical trend is from Eurostat - population on 1 January by five year age
group, sex and citizenship [migr_pop1ctz] - and projection is from Eurostat - population on 1st January by
age and sex [proj_13npms]
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Table 12. Number of all first permits issued in EU-25 and EU-3, 2008-2016

2008 2009 2010 2011 2012 2013 2014 2015 2016 Trend

Covered 1,840,920 1,621,561 1,689,998 1,425,910 1,413,053 1,568,112 1,685,557 1,904,419 2,411,946 ne il
Belgium 46,201 58,939 57,855 55,449 47,278 42,463 43,823 50,085 53,006 Ji. o
Bulgaria 3,933 4,383 4,051 5,030 6,418 6,436 8,795 9,595 7,942 _ i
Czech Republic 61,350 27,539 34,653 20,978 42,123 45,544 35,458 68,804 80,070 MosaMl
Germany 114,289 121,954 117,202 110,349 184,070 199,925 237,627 194,813 504,849 _ .l
Estonia 3,884 3,777 2,647 3,408 2,530 2,496 3,222 3,984 4,308 Mool
Greece 40,411 45,148 33,623 21,269 16,252 18,299 22,451 37,464 44,072 A
Spain 399,827 290,813 258,309 282,763 223,318 196,244 189,481 192,931 211,533 fhma
France 188,723 200,649 204,321 199,581 199,500 214,346 220,599 228,687 237,218 il
Croatia 3,320 3,334 3,433 5,315 |
Italy 550,226 506,833 589,988 331,083 246,760 243,954 204,335 178,884 222,308
Cyprus 25,156 25,638 19,139 15,645 11,715 11,455 13,841 15,569 16,970 e
Latvia 7,706 2,304 2,329 3,982 5,620 7,615 9,857 6,357 6,037 IL_allm
Lithuania 5,298 2,659 1,861 2,429 3,696 4,601 7,252 5,178 6,750 Il
Luxembourg 2,969 2,366 2,698 3,804 4,169 4,289 4,918 5,627 el
Hungary 37,486 14,289 14,601 14,893 13,282 16,833 21,188 20,751 22,842 |__a
Malta 4,836 3,547 2,763 3,484 4,526 6,795 9,895 9,984 8,99 » 4
Netherlands 62,589 56,488 54,473 55,074 51,162 64,739 69,569 86,691 95,753 w__ll
Austria 21,783 28,035 30,596 35,442 37,852 34,308 40,062 51,282 50,066 _.oilll
Poland 40,896 33,427 101,574 108,036 146,619 273,886 355,521 541,583 585,969 __aalll
Portugal 63,715 46,324 37,010 35172 32,590 26,593 29,764 29,021 30,993 b _
Romania 19,354 15,380 10,218 9,740 10,125 11,160 10,294 11,289 11,867 b
Slov enia 29,215 15,759 7,537 9,800 9,092 8,271 9,891 11,417 13517 b .
Slov akia 8,025 5,336 4,373 3,641 4,210 4,416 5,510 9,279 10,227 LM
Finland 21,873 18,034 19,210 20,230 20,263 21,122 21,552 21,797 28,792 u el
Sweden 84,144 91,337 79,299 75,734 90,248 99,122 107,947 110,623 146,740 .l
Not covered 693,751 723,242 783,020 750,934 683,570 788,339 640,420 717,603 948,613 s
Denmark 31,655 26,409 28,577 24,707 24,812 31,311 35,886 46,153 41,440 o 2l
Ireland 28,926 25,509 22,235 24,570 26,818 32,780 36,728 38,433 41,279 o il
United Kingdom 633,170 671,324 732,208 701,657 631,940 724,248 567,806 633,017 865,894 o |

Note: Data extracted on 02/04/2018; ‘residence permit’: any authorisation valid for at least 3
months issued by the authorities of a Member State allowing a third country national to stay
legally on its territory; *first permit’: residence permit issued to a person for the first time. A
residence permit is considered as a first permit also if the time gap between expiry of the old
permit and the start of validity of the new permit issued for the same reason is at least 6

months, irrespective of the year of issuance of the permit. Some countries are in the process of
harmonization with the definitions, reducing conceptual disparities and changing data
availability and completeness status for some categories of data; The residence permit statistics
should be compiled based on same methodology and the outputs should be comparable
between years. Due to the ongoing methodological improvements which may occur at different
reference periods, for some categories of permits Member States may apply different rules for
the same years; ":": not available.

Source: Eurostat (migr_resfirst)

However, the trend is more complicated when considering the evolution in the number
of permits issued for different reasons. The number of permits issued for family
reasons did not decline between these years, but rather increased steadily.
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The number of permits held for remunerated reasons varied over time and between
Member States, with different Member States reaching their peak in different years.
The share of first permits issued for remunerated activities reasons at the EU-25 level
decreased between 2008 and 2016 (Figure 8). In 2016, it amounted to 29.8% against
34.4% in 2008. A deeper look at the trend over the period reveals that this share
peaked at 38.7% in 2010 after a strong increase but went down sharply in the
subsequent years. It rebounded from 2015, without, however, reaching its level at the
beginning of the period. In all Member States of the EU-25 but Estonia, Latvia, Malta,
and Poland, the share of first permits issued for remunerated activities reasons went
down. This share fell remarkably in Czech Republic, Spain, Italy, and Romania. While
it amounted to 47% in Romania in 2008, it dropped to 15% in 2016. First permits are
issued for a variety of remunerated activities reasons. Eurostat provides statistics on
the first permits issued for the different remunerated activities under different
categories: highly skilled workers®®, EU Blue Card®, researchers®!, seasonal workers®?,
and other remunerated activities®® with are not included in the previous categories.

Figure 8. First permits issued for remunerated activities by reason in EU-25, 2008-
2016
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Source: Eurostat (migr_resfirst)

8 ‘Highly skilled workers’ refers to the first residence permits issued to third-country nationals admitted
under national programmes facilitating the admission of highly skilled workers.

% ‘EU Blue Card’ refers to the first residence permits issued to persons granted such authorisation to reside.
‘EU Blue Cards’ means a permit as defined in Article 2(c) of the Council Directive 2009/50/EC i.e. the
authorisation bearing the term ‘EU Blue Card’ entitling its holder to reside and work in the territory of a
Member State under the terms of this Directive.

1 ‘Researchers’ refers to the first residence permits issued to persons granted such authorisation to reside.
A researcher is defined by Council Directive 2005/71/EC as a third-country national holding an appropriate
higher education qualification, which gives access to doctoral programmes, who is selected by a research
organisation for carrying out a research project for which the above qualification is normally required.

%2 In the absence of the common European legislative framework and common definition of the ‘seasonal
workers’, this category include all third-country nationals, who retain their legal domicile in a third country
but reside temporarily for the purposes of employment in the territory of a Member State in a sector of
activity dependent on the passing of the seasons, under one or more fixed-term work contracts concluded
directly between the third country national and the employer established in a Member State.

9 ‘Other remunerated activities’ includes first residence permits issued to persons granted authorisation to
work not covered by the other categories above. This would include employed and self-employed persons,
remunerated trainees, and remunerated au pairs.

June, 2018 60



Fitness check on legal migration

The majority of these permits is , issued for ‘other remuneration reasons’ not covered
by the legal migration Directives, with exception of the SPD, and in recent years for
seasonal workers. In 2016, the number of first permits issued for seasonal workers
amounted to 458 thousand, representing nearly 64% of the first permits delivered for
remunerated activities reasons during that year. These high levels are mainly
explained by Poland since it issued 447 thousand of these permits in 2016.

The gender composition of migrant inflows also changed, with female migrants
increasing their share, as a result of rising unemployment in male-dominated sectors
such as construction and continuing demand in more female-dominated sectors such
as care work (which is related to demographic changes as outlined in Section 9.2.2
addressing EQ1F).**

The financial crisis had a strong impact on third country nationals’ employment. Since
the start of the financial crisis the unemployment rates of TCN migrants increased
considerably more than those of nationals®®). According to the Eurostat migrant
integration statistics, the gap in employment between third-country nationals and the
native population widened in the years following the crisis reaching 10.1 percentage
points difference (in 2013) for third-country nationals born outside the EU compared
to native born EU nationals®®. In particular, migrants with low education levels were
strongly affected by the crisis as (1) they are overrepresented in the sectors which
were hit harder by the crisis, such as the construction sector or in highly seasonal
activities such as retail and hospitality, because (2) they tend to have less secure
contractual arrangements in their jobs®’. Also (3) the considerable increasing
unemployment has made many EU governments introduce measures to protect
domestic labour markets®®. Although, compared to natives, TCN have generally fewer
chances to move into work after being unemployed or inactive, recent migrants were
considerably more affected by the crisis than previous waves of immigrants®®, Since
2013 the employment rates!® of third-country nationals in the EU have been slightly
increasing but at a slower speed than the total employment rates and by the end of
the reference period they were still significantly lower (61.2%) compared to natives
(71.8%)'°%, Notably, the gap was bigger for medium and higher-educated TCN than
for lower-educated TCN when compared to the respective groups in the native
population. In 2016 the unemployment rate of TCN (16.2%) in the EU was still twice
as high as the overall rate of unemployment (8.6%), for both men and women?2,

9 I0M, Migration and the economic crisis in the EU: implications for policy, 2010.

% Arslan, C., et al. (2015), "A New Profile of Migrants in the Aftermath of the Recent Economic Crisis",
OECD Social, Employment and Migration Working Papers, No. 160, OECD Publishing, Paris. DOI:
http://dx.doi.org/10.1787/5jxt2t3nnjr5-en

% http://ec.europa.eu/eurostat/statistics-

explained/index.php/Migrant_integration_statistics_ %E2%80%93_labour_market_indicators#Unemploymen
t

97 Beets, G., & Willekens, F. (2009). The global economic crisis and international migration: An uncertain
outlook. Vienna Yearbook of Population Research, 19-37.

% Herm, A., & Poulain, M. (2012). Economic Crisis and International Migration. What the EU Data Reveal?.
Revue européenne des migrations internationales, 28(4), 145-169.

% Employment and Social Developments in Europe 2015, European Commission, Directorate-General for
Employment, Social Affairs and Inclusion.

100 The employment rate is calculated as the ratio between the employed population and the total population
of the same age group. In contrast to the activity rate, this rate contrasts the ratio between the labour force
in work and the population of working age.

101 In spite of the overall positive trend in the employment situation of TCN at EU level, there are
significant variations among the various Members States. In some MS (including France and Austria), after
an initial period of recovery, the employment rate of TCN has declined again between 2013 and 2015.

102 http://ec.europa.eu/eurostat/statistics-
explained/index.php/Migrant_integration_statistics_%E2%80%93_labour_market_indicators#Unemploymen
t
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In most Member States, public and policy debates are characterised by concerns about
the use of labour migration as a tool for addressing labour shortages, particularly for
the medium- and low-skilled occupation sectors. Therefore, Member States tend to
prioritise labour market activation measures for the national labour force, including
Third-country nationals already residing in the Member States. According to the
abovementioned EMN study!®? several Member States see attracting Third-country
nationals to fill such labour shortages only as a secondary measure (these include: AT,
BE (Flanders), CY, IE, MT, LT and LU).

Due to the difference in current labour market needs across Member States!®, some
question whether harmonisation of policies at EU level would be effective in addressing
this issue. There is a view that the entry and residence of workers is better regulated
at national level as national legislation can react more quickly and accurately to
changing labour market needs, as confirmed in the stakeholder consultation conducted
for this study.

Preventing exploitation at the labour market

The prevention of exploitation of legally residing third-country nationals is highly
relevant in relation to the overall objectives of the EU legal migration acquis, which
aims to attract and retain third-country nationals, effectively responding to demands
for labour at certain key skills levels, while counteracting a distortion of the EU labour
markets by ensuring equal treatment of third-country nationals (workers mainly),
notably as regards pay and working conditions, social security and other areas, thus
avoiding their exploitation and preventing discrimination in the EU.

The existing legal migration Directives only partially respond to the problem. The
equal treatment provisions that have been included in the legal migration Directives
are necessary to begin the process of preventing and addressing situations where the
working conditions of third-country nationals deviate significantly from the standard
working conditions as defined by legislation. However, the legal migration Directives
do not cover all third-country nationals who work in the EU (e.g. self-employed
workers are excluded), and in some cases the provisions are subject to limitations.
Moreover, the legal migration Directives — except the SWD - do not require Member
States to establish monitoring mechanisms, nor sanctions against employers who do
not comply with the provisions on equal treatment.

Other EU legislation addresses certain aspects of the problem but there are still gaps.
The implementation of the EU employment acquis complements the equal treatment
provisions in the legal migration Directives by harmonising basic obligations for
Member States in respect of certain aspects of working conditions (safety and health
but also working time). The implementation of the Temporary Agency Work Directive
(TAW) is particularly relevant in this regard. The personal scope of the EU Anti-
Trafficking Directive (ATD) includes legally residing third-country nationals. However,
the Directive only covers those situations of labour exploitation which amount to the
criminal offence of trafficking in human beings, while it does not cover other forms of
labour exploitation, which are addressed by criminal and labour legislation at Member
State level. Other EU instruments, including the Facilitation Package and the Employer
Sanctions Directive address other forms of labour exploitation, but only cover third-
country nationals in an irregular situation.

There are consequently gaps in the response at EU level. While the inspections and
sanctions against employers who hire third-country nationals illegally (required by the
Employer Sanctions Directive) can indirectly help legally residing third-country

103 EMN Synthesis Report 2015,” Determining labour shortages and the need for labour migration from third
countries in the EU’
104 EMN Synthesis Report 2015,” Determining labour shortages and the need for labour migration from third
countries in the EU’
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nationals who are victims of exploitation in the hands of the same employers, there is
only one EU instrument (the SWD) which specifically addresses their situation.

Impact of free movement within the EU

The three-stage enlargement of the EU between 2004 and 2013 expanded the free
movement rights to ten new member states in 2004 (eight Central and Eastern
European countries, Cyprus, and Malta), then to two more in 2007 (Bulgaria and
Romania) and finally to Croatia in 2013. This was a gradual enlargement in the sense
that many EU15 Member States decided to implement transitional arrangements that
postponed the application of free movement of workers from the new Member
States®>.

Although the enlargement is not likely to have had a primary effect on the third-
country nationals arriving for non-economic purposes, it is not unreasonable to
imagine that the increase in competition might have had some impact on the flows of
TCN migrants coming for the purpose of remunerated activities. Recent studies
analysing such an impact of free movement for EU citizens on third-country nationals
arriving for the purposes of remunerated activities show an ambiguous picture.

In a study on the impact of EU enlargement on third-country nationals arriving for the
purposes of remunerated activities, Farchy, E. (2016) identified that the enlargement
increased competition and discouraged some potential TCN from moving to the EU15
for the purpose of remunerated activities, but the migrants already living in the EU15
seem not to have experienced any negative impact on their employment outcome. A
recent study by JRC suggests that the freedom of movement within the EU increases
cross-border non-migratory mobility for work, business and tourism as well as
temporary and circular migration, but that the effects on net migration are ambiguous.
The lifting of restrictions for economically less advanced EU Member States might lead
to initial hikes in intra-EU mobility, but after a few years, migration levels consolidate
at lower levels and migration becomes rather circular.%®

Needs with regard to education and research

In accordance with several EU and national policies that aim to foster innovation in the
EU (see more details on policies in the coherence section), several EU Member States
specifically focus on attracting students and researchers. According to the EMN Study
‘Immigration of International students’ (2013), education policies seek to advance the
EU as a centre of excellence in education and training and as such the EU engages in
various initiatives, including policy dialogue, bilateral agreements, programmes to
encourage and support mobility and scholarships and particularly in relation to the
establishment of international scientific and academic networks among universities
and alumni. Member States have both medium and long term objectives they aim to
achieve by actively attracting students and researchers, including attracting high level
skilled migrants in order to fill existing gaps in the education and labour market
(following graduation), and the promotion of international cooperation with third
countries through international scientific and academic networks. The economic
benefits associated with international students are also linked to strategies to enhance
revenue coming from abroad.

The importance of third-country nationals entering the EU for education reasons can
also be seen from the number of permits issued in the analysed period. Education

105 Farchy, E. (2016), “The Impact of Intra-EU Mobility on Immigration by Third-Country Foreign Workers”,
OECD Social, Employment and Migration Working Papers, No. 179, OECD Publishing, Paris.
http://dx.doi.org/10.1787/5jlwxbzzbzr5-en

106 De Haas, H., in collaboration with Vezolli, S. (2017), European Migrations: Dynamics, drivers, and the
role of policies (draft, unpublished. To be published as part of JRC Foresight project.
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reasons were the third most frequent reason for permits being issued!’’. The number
of first permits issued to third-country nationalsfor study reasons increased from 156
thousand in 2008 to 248 thousand in 2016 at the EU-25 level. From 2008 to 2016, the
share these permits in all first permits issued for education reasons grew from 78.4%
to 83.5%. It should, however, be noted that this relatively high share may be
overestimated by the fact that France (and Bulgaria) does not provide a detailed
breakdown of first permits for students and other educational reasons. All first permits
issued for education reasons are reported under the study category. The five EU-25
Member States (excluding France) who issued the largest number of first permits for
study reasons in 2016 were Germany (37 thousand), Spain (34 thousand), Poland (21
thousand), the Netherlands (16 thousand), and Italy (9 thousand). The number of first
permits issued for student reasons increased in Germany between 2008 and 2016;
their share in all first permits issued for education reasons also rose during that
period. A different pattern could be observed in Poland: the number of first permits
issued for student reasons grew during that period but their share dropped.

The number of first permits for other education purposes amounted to 49 thousand in
the EU-25 Member States, compared to 20 thousand in 2008 and 38 thousand in
2016. Their share in all first permits delivered for education reasons rose from 10% in
2008 to 16% in 2016. In 2013, it was 15%. The five EU-25 Member States which
issued the largest number of first permits for other education reasons in 2016 were
Czech Republic (11 thousand), Poland (11 thousand), Germany (9 thousand), and
Italy (8 thousand). The first two of them enjoyed both an increase in the number of
first permits issued for other education purposes and in their share. All other EU-25
Member States for which data are available were lagging far behind these four
countries in 2016.

Figure 9. First permits issued for study and other education reasons in EU-25, 2008-
2016
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Source: Eurostat (migr_resedu)

107 MS provide data on first permits for students and for unremunerated trainees and volunteers, as well as
researchers based on the 2004 and 2005 directives, as the data in accordance with the 2016 Directive are
not yet available.
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Needs with regard to family migration

In total, family migrants in the EU, as these make up one of the largest share of
migrants overall (see Figure 1 in the Section 3.3).

EU and Member State policies on family reunification are driven by other EU legal
migration Directives, national legal migration policies, and by several external factors.
Demographic changes across the EU, linked with skills shortages in some Member
States and high unemployment rates in others affect the way in which the FRD is
implemented in the Member States and whether they chose to restrict or facilitate the
entry of family members. Member States that face skills shortages aim to attract
skilled third-country nationals and provide them with incentives to enter the Member
State. The conditions regarding family reunification implemented by Member States
(within the flexible terms of the FRD) are influenced by Member States’ sectoral
policies, e.g. educational, social and employment policies as well as Member States’
policies with regard to other avenues of legal migration. For example, in order to
attract highly skilled workers, investors and entrepreneurs, Member States use more
favourable conditions for family reunification and employment of family members as
incentives (amongst others such as tax incentives).

Nevertheless, the political climate across the EU seems to be driving family
reunification policies in a more restrictive direction. The European Migration Network
‘Annual Report on Immigration and Asylum’ (2015) identified several trends across
Member States related to family reunification, including the restriction of family
reunification and implementation of tighter requirements for family members who
want to joint third-country nationals already in the EU (e.g. AT, BE, DE, FI, NL, SE
were among the MS that introduced tighter requirements in order to be granted family
reunification).

4.1.3.3 External drivers

The main factors!®® (i.e., adverse conditions in the origin of country) influencing
emigration to the EU between 1999 and 2015 were primarily related to the socio-
economic situation and political instability in the country of origin. While
environmental factors also played a role in world migration flows, they had no
discernible direct impact on the flows towards the EU, as those movements tend to be
within countries or to neighbouring countries!®. However, these will be analysed in
section 4.5 addressing future challenges.

Evolution of the Socio-Economic situation

The pursuit of a job, a higher income, or better career prospects is considered to be
the primary emigration driver for a significant share of migrants. Additionally, the lack
of (good) education and healthcare facilities in the country of origin are often
mentioned as a push factor to emigration towards countries/regions with good social
infrastructure, such as the EU. These push effects are amplified by two demographic
characteristics — age and education level of the potential migrants.

Age and Education of Migrants and Total Working-Age Population

A number of empirical studies find a positive relation between emigration flows and
two demographic characteristics of the migrant!!®: age and level of education. Young
people tend to emigrate more than older people, as they expect to reap the expected

108 The decision to emigrate is the result of a variety of interlinked factors including unfavourable situations
in the host country and favourable conditions in the destination country.

109 Warner, K., Hamza, M., Oliver-Smith, A., Renaud, F., & Julca, A. (2010). Climate change, environmental
degradation and migration. Natural Hazards, 55(3), 689-715.

110 Tranos, E., Gheasi, M., & Nijkamp, P. (2015). International migration: a global complex

network. Environment and Planning B: Planning and Design, 42(1), 4-22.; Mayda, A. M. (2010).
International migration: A panel data analysis of the determinants of bilateral flows. Journal of Population
Economics, 23(4), 1249-1274.
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benefits of emigrating over a longer period. Similarly, a higher level of education is
usually associated with a higher capacity to bear the cost of migration and to greater
aspirations regarding the benefits of emigration, namely better career prospects and
higher wage differentials when compared to their situation in their home country!!?.
Unsurprisingly, an increase of the total working-age population (which constitutes the

pool of potential migrants) is usually followed by an increase in emigration flows*?,

Between 1999 and 2015'** the total working-age population and youth population
increased in South and East Asia, the Middle East and Africa but dropped about 30%
in the European non-EEA countries. The ageing of the population has become evident
in most of the regions (except for Sub-Saharan Africa). Sub-Saharan Africa has the
youngest population (with a median age of 18) and the European CIS the oldest
(median age of 38). In all regions, literacy levels'!* of the youth population have
increased and were generally higher than adult literacy (which also grew). East Asia
and Latin America were near global youth literacy level by 2014, and the Arab States
reached levels of 90%. In the South and West Asia the youth literacy rate grew by 7%
points, from 74% in 2000 to 81% in 2014. Sub-Saharan Africa presented very modest
increases to the youth literacy rate, ending the period with a 70% rate.

Economic Growth, Development and Inequalities

Empirical and theoretical research on migration has extensively studied the relation
between emigration and economic opportunities in the country of origin, and a
significant body of empirical evidence seems to contradict the (general) idea that the
poorer the country, the higher its emigration flows. According to a recent JRC report
(Maestri et al., 2017) a reduction of inequality within a country is associated with an
increase in emigration, especially for middle income countries. A possible
explanation!!® is that potential migrants need to have the means to migrate
(capacity), and in countries with large inequalities a considerable portion of the
population might lack the very means necessary to migrate. Hence, development in
the poorest countries in e.g. sub-Saharan Africa could potentially lead to higher
emigration from these regions to Europe.!'® Furthermore, it is generally the case for
less developed and developing countries that higher educated people have better
prospects when they emigrate than less educated people do, which contributes to a
positive relation between emigration flows and level of development of the country of
origin. Therefore, in order to understand the evolution of migration flows it is
necessary to look at the evolution of per capita income and the level of development
and inequality within third-country nationals home countries. Furthermore, the socio-

111 please note that the described relation between these variables and changes in migration flows is
depended on the existence of expected benefits. If no benefit is expected than these effects will not
materialize.

112 Haas, Hein de. 2010. “Migration Transitions: A Theoretical and Empirical Inquiry into the developmental
drivers of international migration.”
http://demografi.bps.go.id/phpFileTree/bahan/kumpulan_tugas_mobilitas_pak_chotib/Kelompok_10/Refere
nsi_paper/de_Haas_2010b_Migration_Transitions_A_Theoretical_and_Empirical_Inquiry_into_The_Develop
mental_Drivers_of_International_Mig.pdf.

113 United Nations, Department of Economic and Social Affairs, Population Division (2015). World Population
Prospects: The 2015 Revision, Key Findings and Advance Tables. Working Paper No. ESA/P/WP.241.

114 UNESCO Institute for Statistics (UIS). "Adult and youth literacy: national, regional and global trends,
1985-2015." (2013).

115 Haas, Hein de. 2010. “Migration Transitions: A Theoretical and Empirical Inquiry into the.”
http://demografi.bps.go.id/phpFileTree/bahan/kumpulan_tugas_mobilitas_pak_chotib/Kelompok_10/Refere
nsi_paper/de_Haas_2010b_Migration_Transitions_A_Theoretical_and_Empirical_Inquiry_into_The_Develop
mental_Drivers_of_International_Mig.pdf.

116 Maestri, V.; Migalis, S. and Natale, F. (2017). The relationship between inequality in the origin country
and emigration. European Commission JRC, available online via:
http://publications.jrc.ec.europa.eu/repository/bitstream/JRC106311/jrc106311_inequality_migration_final_
april_2017_fn.pdf;

De Haas, H. (2017), Myths of Migration: Much of what we think we know is wrong. Published in Der Spiegel
(newspaper), available online via: http://www.spiegel.de/international/world/eight-myths-about-migration-
and-refugees-explained-a-1138053.html
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economic situation in the country of origin — including the age and level of education
of the youth population - only tells half of the story, as potential migrants usually take
into account the perceived difference between their economic opportunities at home
and in the destination country.

The evolution of the GDP per capita (used as a proxy of economic opportunities) from
1999 and 2015 shows that the economic opportunities in the potential regions of
origin have significantly improved in all regions between 1999 and 2015,
notwithstanding the negative effects of the 2009 global crisis felt by almost all regions
(except for Sub-Saharan Africa) and the impact of the Crimea Crisis and subsequent
sanctions imposed on Russia which significantly affected the CIS region (that still
presented an 86% net increase of GDP per capita over the 16 year-period). The South
and East Asia regions presented a remarkable growth of GDP per capita and they were
the regions where the GDP per capita grew most. The Middle East, North Africa and
Sub-Saharan Africa presented a less spectacular but still considerable 42% rise of
income per capita, followed by Latin America that experienced a growth of 30%?"’.
Income inequalities have been declining in all regions but significantly faster in
European non-EEA countries and Central, South and East Asia and all regions are
witnessing overall improvements to their development levels (as measured by the
Human Development Index — HDI), but large disparities between the regions
remain'!®, Investment in education in general and in tertiary education in particular,
measured as a percentage of the GDP remained relatively constant!'® and similar
among the various regions. There are significant differences in absolute terms as
developing regions present investments per capita of more than 4 times those of less
developed regions (i.e., South Asia and Sub-Saharan Africa) and about 3.5 times less
than the EU.

In spite of the overall improvement of the GDP per capita in less developed and
developing regions and the modest performance of the EU economy and labour
market in this period (see section 1.3), the income gaps between these regions and
the EU have increased in absolute terms between 1999 and 2015 (although the gaps
decreased during the peak of the crisis, and since then East Asia started to converge
with those of the EU).'?° On the other hand, the EU GDP per capita was still about
30% lower than that of other developed economies such as the US, Canada and Japan
and 85% of the average of high income countries throughout the period. Therefore,
the relative attractiveness of the EU compared to other potential destinations has not
changed significantly in the period.

Migration flows due to political instability

The main conflicts that have taken place since 1999 that have led to migration
towards Europe, have been civil wars?! (some with direct foreign military
involvement), including wars in Ethiopia and Eritrea in 1998-2000; Afghanistan, Iraq,
Somalia and South-Sudan, Yemen and the conflict in Ukraine. Several conflicts were
further initiated at the time of the Arab spring in 2010-2011. The biggest flow of

117 Own calculations based on World Bank, world development indicators: GDP per capita (constant 2010
US$), Unemployment, total (% of total labor force) (modeled ILO estimate) and Unemployment, youth total
(% of total labor force ages 15-24) (modeled ILO estimate).

118 Malik, K. (2013). Human development report 2013. The rise of the South: Human progress in a diverse
world.

Maestri, et al. (2017)

119 South Asia is the only exception, which doubled their investment rates as a percentage of GDP in the last
couple of years.

120 While analysts have noted that the poorest countries exhibit a lower level of emigration than more
developed nations (de Haas, op cit), research on the relationship between changes in income distribution
and migration outcomes has not been identified.

121 http://www.esiweb.org/pdf/ESI%20-%20The%20refugee%20crisis%20through%20statistics%20-
%2030%20Jan%?202017.pdf

Sievers, W., Fassman, H., & Bommes, M. (2014). Migration from the Middle East and North Africa to
Europe: Past Developments, Current Status and Future Potentials. Amsterdam University Press.
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asylum seekers has been caused by the civil war of Syria that began in 2011. This war
has so far resulted in 4-5 million refugees that are being hosted mostly in Turkey,
Lebanon and to a lesser extent the EU. Syrian nationals accounted for the greatest
number of asylum applications in the EU, representing 19% of the total, or 559,260.
More than half (362,775 or 29% of all first time applications lodged in 2015) of these
Syrian first time applications were registered in 2015 alone.'?? Besides the direct
conflict itself, also the subsequent instability, weak governmental arrangements and
economic downturn can create considerable migration flows. The effect of these
conflicts on migration flows is complex and may manifest itself at different stages of
the conflict: before the conflict, as the internal situation (economic, social and
political) deteriorates, during the conflict and in the aftermath of the conflict, as
displaced people return home to find the devastating effects of the conflict for
example on infrastructure and on the internal economy. Nevertheless, it is reasonable
to assume that the evolution of the number of permits for family reasons in the
reference period has been influenced by the aforementioned conflicts (in particular the
Arab Spring and the conflict in Syria, which is the reason for the substantial increase
of permits for family reasons to Syrians in 2016)%3,

Eurostat data indicates that the number of asylum applications lodged in the EU has
significantly increased in the last few years. The number first-time applicants
especially peaked in 2015 when it amounted to over 1.26 million applications; more
than double the number of first-time applications lodged in 2014 (562,680). In 2016
the figure decreased by 53,000 (amounting to 1.2 million applications) compared to
2015.1%* The latest available data for 2017 show a further decrease by 560,000 in the
number of applications (amounting to 650,000 applicants) compared to 2016.

However, it is important to acknowledge that refugees (and another beneficiaries of
protection) present only a fraction of the stock of all international migrants (around 7-
8%). The annual number of those ordered to leave either because they have been
found to reside illegally or their asylum applications have been denied is on average
around 500,000 per year (493,785 in 2016). The number of positive final decisions on
the asylum application is low (only 37,700 or 17% of total first time applications in
2016 received a positive decision). Therefore the stock of EU residents holding refugee
or subsidiary protection status is much lower than the applications, and reached its
highest level in 2016, when around 850 000 held this status in EU-28. Refugees,
therefore, account only for 0.2 % of the total EU-28 population and thus their impact
on legal migration numbers is limited.'?®

4.1.4 Summary

As shown by the policy development as well as the impact of the push and pull factors,
the general objectives of the legal migration acquis were relevant at the time they
were set. The Directives remain relevant today, as they are flexible enough to
changing needs in the EU. Policy developments have shown that throughout the
analysed period the emphasis put on the objectives differed throughout the period
(i.e. in the beginning the emphasis was more on setting common minimum standards,
while the newer Directives put more emphasis on harmonised common rules ). This
has also been driven by the wider context (including push and pull factors such as
labour market needs in the EU), but the Directives remain flexible enough to take on
different developments in terms of migration.

122 EMN Study, Integration of beneficiaries of international/humanitarian protection into the labour market:
policies and good practices https://www.udi.no/globalassets/global/european-migration-network_i/studies-
reports/final-report-emn-study-on-the-integration-of-beneficiaries-into-the-labour-market.pdf

123 http://ec.europa.eu/eurostat/statistics-
explained/index.php/Residence_permits_statistics#First_residence_permits_by_reason

124 These figures refer to the EU-28. Eurostat (migr_asyappctza, first time applicant).
http://ec.europa.eu/eurostat/statistics-explained/index.php/Asylum_statistics

125 Source: Eurostat (migr_resfirst; migr_resedu; migr_resfam; migr_resocc; migr_resoth).
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In sum, the specific objectives of the Directives continue to be relevant, as shown in
the summary table below.

Table 13. Relevance of the Directives' specific objectives

Directive

FRD

Relevance of the objectives

The specific objectives, including, preventing exploitation and ensuring decent living
and working conditions promoting integration and socio-economic cohesion and
protection of family life and unity remain relevant, to support the EU in addressing
needs with regard to family reunification, predominantly mitigating the risks of population
decline as well as strengthen the sustainability of the EU welfare system and growth of
the EU economy through a growing number of integrated third-country nationals and their
families. The high share of family reunification permits, confirms the relevance of the
Directives’ goals. However, restrictive implementation at Member State affect the
objective’s relevance (a more detailed analysis of the Directives’ implementation and
impact on relevance is given in section 4.5 addressing EQ1E).

LTR

Similarly to the objectives in the FRD, the specific objectives, including preventing
exploitation and ensuring decent living and working conditions, promoting
integration and socio-economic cohesion; protection of family life and unity; and
enhancing intra-EU mobility remain relevant in addressing the needs of the EU with
regard to demographic change (see section 4.1.3.2 for a detailed overview of needs in the
EU), as well as enhancing the attractiveness of the EU through promoting mobility within
the Union (see section 4.3.8 addressing intra-EU mobility) and equal treatment (see
isection 4.3.7.4 addressing equal treatment).

BCD

IThe specific objectives of the BCD cover the following: management of economic
migration flows, attracting and retaining certain TCN categories, enhancing the

knowledge economy in the EU, boosting competitiveness and growth,
addressing labour shortages (through admission conditions) preventing
exploitation and ensuring decent living and working conditions, protection of
family life and unity; as well as enhancing intra-EU mobility.

IAs with the previous Directives, these continue to be relevant when looking at the needs
of the EU labour markets to attract and retain highly skilled TCN. However, as the number
of permits issued under this Directive was below expectations, an new proposal aims to
offset some of the shortcomings identified in the implementation of the Directive
(2016/0176)2 (further details on the implementation of the Directive as well as its
effectiveness are given in the following sections on the relevance of the implementation at
Member State level in section 4.4 and on the effectiveness of the Directive specific
objectives in section 6.1.2).

SPD

The specific objectives of the SPD focussing on management of economic migration
flows; preventing exploitation and ensuring decent living and working
conditions as well as improving monitoring and control of overstaying and other
irregularities, remain relevant as they aim to reduce the ‘rights gap’ between TCN
workers and nationals of Member States. By creating a (more) level playing field in terms
of wages and working conditions for all workers (in the relevant categories covered by the
Directive), regardless of nationality, the equal treatment provisions are relevant as they
aim to have positive results for both third-country nationals that obtain a single permit
and for EU citizens. The equality provisions should make TCN workers feel more valued
and reduce the possibilities for their exploitation, while it should reduce the incidence of
unfair competition between EU citizens and third-country workers. The approximation of
the rights enjoyed by third-country nationals and EU citizens would also help to promote

leconomic and social cohesion in the Member States (see section 4.3.7.4 addressing equal

126 proposal for a Directive on the conditions of entry and residence of third-country nationals for the
purposes of highly skilled employment (2016/0176).The new EU Blue Card proposal is currently under
negotiation. Further information are available at: http://eur-lex.europa.eu/legal-
content/EN/HIS/?uri=COM%3A2016%3A378%3AFIN
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treatment).

SWD The specific objectives addressed by the SWD include management of economic
migration flows; addressing labour shortages (through admission conditions);
preventing exploitation and ensuring decent living and working conditions; as
well as improving monitoring and control of overstaying and other irregularities.
The goals remain relevant as they intend to address labour shortages in lower-skilled
professions across Member States, and at the same time reducing the exploitation of the
seasonal workers and facilitating the re-entry of bona fide seasonal workers (see section
4.1.3.2 and section 6.1.2.6 on preventing exploitation).

ICT The specific objectives covered by the ICT are the following: attracting and retaining
certain TCN categories; enhancing the knowledge economy in the EU; boosting
competitiveness and growth; addressing labour shortages (through admission
conditions); preventing exploitation and ensuring decent living and working
conditions; protection of family life and unity; and enhancing intra-EU mobility.
Similarly to the objectives of the BCD, these continue to be relevant to address the EU’s
needs to attract highly skilled TCN in specific sectors. The temporary transfer of personnel
within multinational companies who share their know-how was seen as beneficial to
enhance productivity and stimulate innovation see section 4.1.3.2 and section 6.1.2).

S&RD The specific objectives of the recast S&RD (replacing the SD and RD), include the
(recast), following: attracting and retaining certain TCN categories, enhancing the
SD, RD knowledge economy in the EU; boosting competitiveness and growth;

preventing exploitation and ensuring decent living and working conditions;
mutual enrichment and better familiarity among cultures; protection of family
life and unity; enhancing intra-EU mobility; and improving monitoring and
control of overstaying and other irregularities.

These continue to be relevant with regard to needs across the EU to foster innovation and
thus make the EU more attractive for students and researchers alike, considering that
they represent a source of highly skilled human capital in the global competition for talent
(see section 4.1.3.2).

The continuing relevance has also been confirmed in stakeholder consultations, albeit
with some differences between stakeholder groups. For example, Member States
regard the Directives as relevant, and at the same time they emphasise the need to
keep the flexibility in the implementation at national level.

For third country nationals consulted via the open public consultation the most
relevant Directives are those addressing workers and students. Stakeholders did
not mention family reunification, although this is clearly relevant for third-country
nationals too, which suggest that stakeholder responses must be taken with caution,
as they only reflect the views of the sample which responded to the OPC. However,
the current conditions for how to enter, live and work in EU countries are an
obstacle for them when entering the EU. National authorities responsible for
education confirmed the importance of attracting students in the EU and emphasised
that the 2016/801 Directive is relevant for the needs of Member States. This was
confirmed by ETUCE who additionally emphasised the need for ensuring that foreign
professional qualifications (skills, experience, etc.) are assessed and recognised.

Representatives of social partners and EGEM experts confirmed the importance of
non-EU workers on different skills levels and the need of the legislation to focus
more on these categories, as opposed to the current focus on highly skilled non-EU
workers.

Other stakeholders questioned the relevance of the sectoral approach in terms of
labour migration, and confirmed the importance of non-EU workers on different skills
levels and the need of the legislation to focus more on these categories, as opposed to
the current focus on highly skilled non-EU workers (see also section 4.2 below).
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Furthermore, some stakeholders called for a restrictive migration policy that prioritises
the needs of EU nationals over those of Third-country nationals, others emphasised
the need to protect certain third country nationals and avoid labour exploitation, which
corresponds with the specific objectives of the Directives. However, limitations and
gaps remain that will be addressed in the subsequent sections.

4.2 EQ1B. To what extent does the scope of the legislation match
current needs in terms of the categories of TCN migrants initially
intended to be covered by the legislation?

This section addresses the scope of the Directives in terms of categories covered and
the impact of the exclusion of some categories. In order to provide a detailed answer
to evaluation question EQ1B the sections below will seek answers to the following

research questions:

* To what extent does the scope of the legislation match current needs in terms
of the categories of TCN migrants initially intended to be covered by the

legislation?

* Are certain relevant categories of third-country migrants (in terms of migration
flows, labour market needs, etc.) not covered by the legislation?

* What is the impact of such exclusion?

The table below gives an overview of the main sources of information utilised and the

key conclusions of EQ1B.

Research Questions

To what extent does
the scope of the
legislation match
current needs in terms
of the categories of
TCN migrants initially
intended to be covered
by the legislation?

Are there relevant
categories of third-
country migrants that
are not covered by the
legislation?

Sources of
information

1Bi Contextual
analysis: overview of
the evolution of the
EU legal migration
acquis

1Bii Contextual
analysis: overview
and analysis of legal
migration statistics.

1Biii Contextual
analysis: drivers for
legal migration: past
developments and
future outlook,

1Ci Contextual
analysis:
Intervention logics:
Internal Coherence of]
the EU legal
migration Directives

Key conclusions

Overall, the Directives cover a wide
group of Third-country nationals, thus
overall meeting the needs in terms of
categories to be covered. Some Third-
country nationals fall within the scope
of more Directives, compared to other
groups (highly-skilled Third-country
nationals (including researchers) and
family members).

The share of these TCN groups
compared to the total number of
migrants differs. While the share of
family migrants remains high, those
of highly-skilled is low. Nevertheless,
attracting highly-skilled Third-country
nationals remains relevant to meet
the needs in the EU. However, there
might be a lack of successful
application of the Directives, (see
Section 5 on effectiveness for more
detail).

Contextual analysis :
Intervention logic:
Directive specific
paper

2A Evidence base for
practical

implementation of

Relevant categories not covered,
include: certain family members, the
large group of low and medium-
skilled workers (except for SWD) and
self-employed, including (innovative)
entrepreneurs. Those not covered
could represent a substantial
percentage of the total EU migrant
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Research Questions

Sources of
information

Key conclusions

To what extent is the
impact of such
exclusions significant
in economic, social and
political terms, and in
terms of fundamental
rights?

the legal migration

Directives: Synthesis
report

3Ai Public and
stakeholder
consultations: EU
Synthesis Report

3Aii Public and
stakeholder
consultations: OPC
Summary Report

population.

The effects of excluding certain
categories from the Directives’ scope,
might include the following:

In relation to economic migration,
currently excluded categories (low
and medium skilled workers other
than seasonal workers, transport
workers, and international service
providers) could potentially support
the EU in addressing existing and
future skill shortages and contribute
to Directive specific objectives such
as management of economic
migration flows, attracting and
retaining certain TCN categories, but
also preventing exploitation.
Furthermore, excluding self-employed
and investors might allow the EU to
address the objective relating to
boosting competitiveness, growth and
investment.

In relation to excluded family
members, the lack of any EU legal
instrument and uncoordinated
national initiatives may cause
unjustified differences in treatment
and/or reverse discrimination.

The sections below first give an overview of the categories covered, their share in the
total legal migration, followed by a description of categories not covered and potential
impacts thereof.

4.2.1 To what extent does the scope of the legislation match current needs in
terms of the categories of TCN migrants initially intended to be covered
by the legislation?

4.2.1.1 Key points

Overall, the scope of the Directives matches the current needs in terms of the
categories initially intended to be covered by the legislation. They address a wide
group of third-country nationals. However, some third-country nationals fall within the
scope of more Directives, compared to other groups:

¢ Highly skilled third-country nationals (including researchers) i) can apply for
more than one status (making it easier for these third-country nationals to
enter and reside in the EU) and they seem to enjoy better conditions compared
to other third-country nationals in terms of ii) access to long term residency
and iii) family reunification. Indeed the EU legal migration acquis overall
favours the category of highly skilled third-country nationals.

* Family members of third-country nationals i) it is easier for their family
members to enter and reside in the EU), and they enjoy ii) facilitated conditions
to access the labour market as well as iii) long term residency. Hence, the
acquis seems to favour those categories as well.
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* The SPD in principle applies also to the BCD and, as concerns the rights
granted, to those allowed to work under the FRD, SD, RD and the S&RD. These
relationships are however not made explicit in the BCD and may give rise to
confusion.

The share of these TCN groups compared to the total number of migrants differs.
While the share of family migrants remains high, those of highly-skilled is low.
Nevertheless, attracting highly-skilled third-country nationals remains relevant to
meet the needs in the EU.

In addition, there are also some ‘gaps’ in the Directives concerning the categories of
third-country nationals covered, for example:

* ‘Inactive’ family members falling under the FRD are not granted the right to
equal treatment under the SPD.

* The SWD does not apply to seasonal workers who are already in the EU.

* The SPD allows Member States to not apply the single application procedure to
third-country nationals who have been authorised to work in the territory of a
Member State for a period not exceeding six months and those who work on
the basis of a visa.

In addition, several categories of third-country nationals are not to be fully covered by
the current legal migration Directives, including for example low and medium-skilled
workers who are not seasonal workers (as regards admission conditions),
entrepreneurs / self-employed, service providers, third-country nationals benefiting
from national forms of protection and those who cannot be returned, family members
of non-mobile EU citizens, post-secondary students, trainees who are not studying or
who are not in the possession of a university degree.

A summary of categories explicitly excluded according to the scope of the Directives is
provided in the table below. Most commonly a category is excluded, due to it being
covered by other EU legislation, but in some cases this is not so.

Table 14. Categories explicitly excluded according to the scope of the Directives

Category SPD FRD LTR BCD SWD ICT SRD

Family members of citizens of the EX EX EX EX EX EX EX
Union exercising free movement

Equivalent to family members of EX EX EX EX
citizens of the Union exercising free

movement

Posted workers EX EX EX
Intra-corporate transferees EX IN EX
Blue Card holders EX
Certain trade and investment related EX

reasons

Seasonal workers EX EX EX IN IN
Au pairs EX EX IO
Other temporary grounds, like cross- EX

border provision of services

Temporary protection EX EX EX EX

Applicants for refugee EX EX EX EX

status/international protection
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Category SPD FRD LTR BCD SWD ICT SRD

Beneficiaries of international EX EX EX
protection

stateless persons as refugees or as EX
persons who otherwise need

international protection and the

content of the protection

Beneficiaries of protection in EX EX EX EX EX
accordance with national law,

international obligations or the

practice of a Member State.

Long-term residents (2003/109/EC) EX EX EX
Those whose removal has been EX EX EX
suspended on the basis of fact or

law;

Self-employed EX EX

Seafarers for employment or work in  EX
any capacity on board of a ship
registered in or sailing under the flag

of a Member State

Those residing for study or vocational EX
training

Researchers EX EX
Diplomatic status EX

Source: ICF Key: EX: explicitly excluded. For the purpose of this analysis, only the
new S&RD is included.

Finally, some of the Directives may co-exist with parallel national schemes, as allowed
by the LTR and the BCD. While such parallel schemes are not allowed in respect to the
FRD, SWD, ICT and S&RD, Member States may (and de facto have) national rules
covering situations which are outside the personal and material scope of the
Directives.

4.2.1.2 Overview of categories covered by the Directives

Overall, the legal migration Directives cover a wide range of Third-country nationals.
Those Third-country nationals covered by most of the Directives include highly skilled
Third-country nationals (including researchers) as well as family members of TCN.
Table 15 below gives an overview of the categories covered by the Directives, which
are described in more detail below.

Table 15. TCN categories covered by the legal migration Directives

TCN Categoriesand o, | g ERp S&RD, SD,  pep swp 1CT
Directives RD
Highly skilled TCN X X X X X X
Family members of X (if .
Third-country nationals allowed X X X (el It X
researchers)
to work)
Students X (if
X
allowed
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TCN Categoriesand o, | g FRp S&RD, SD,  gep swp 1CT
to work)
Researchers X (if
allowed X X X
to work)
Pupils (taking part in an X
exchange)
Unremunerated trainees X
Volunteers X
Remunerated trainees X
Third-country nationals
entering and residing in X (under
the EU for the purposes X X certain
of work (other than conditions)
highly skilled)
Third-country nationals
admitted for other X (only if
purposes, but who are X X studer?ts)
allowed to work (other
than highly skilled)
Seasonal workers X
Self-employed (with X X X

restrictions)

In relation to the groups of third-country nationals covered a differentiation is needed
between the three Directives covering broad categories of third-country nationals
(SPD, FRD, LTR) and the remaining Directives (S&RD, SD, RD, BCD, SWD, ICT)
focussing on specific groups of third-country nationals (students and researchers,
highly skilled workers, intra-corporate transferees, seasonal workers).

SPD'¥
The Directive applies to three main categories of third-country nationals:
* Third-country nationals who apply to reside in a Member State to work,

* Third-country nationals who have already been admitted to a Member State for
the purpose of work,

* Third-country nationals who have already been admitted to a Member State for
purposes other than work and who are allowed to work (for e.g. family
members of migrant workers, students'?® and researchers).!?

The main added-value of the SPD is twofold: introducing a single application
procedure and a single permit, and extending equal treatment rights also to those

127 For an overview figure of the number of single permits issued, please see Section 3.3.6.2.

128 Art.3(3) includes a may clause enabling Member States to decide whether the SPD shall apply to TCNs
who have been either authorised to work in the territory of a Member State for a period not exceeding six
months or who have been admitted to a Member State for the purpose of study.

129 The SPD covers third-country nationals who are allowed to work. This can also cover national permanent
residence, national highly skilled workers schemes and third-country nationals joining static EU citizens.
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third-country national admitted on the basis of national rules and some third-country
nationals covered by other Directives.

However, the Directive also provides for a long list of categories of third-country
nationals that are excluded from its scope. Beneficiaries of international protection,
family members of mobile EU citizens and EU long-term residents are excluded from
the scope due to the special and enhanced status that they already enjoy based on
other EU instruments. Those holding national permanent resident permits, and family
members of non-mobile EU citizens are however included, provided they fulfil the
condition of being third-country workers. Posted workers and intra-corporate
transferees (ICTs) are excluded, as they are not considered to be part of the labour
market to which they have been posted. For similar reasons, seasonal workers are
excluded due to the temporary nature of their status. These categories are now also
covered by other specific Directives, but the Single Permit refers to the broad category
of third-country nationals applying for work reasons. Third-country nationals seeking
entry and residence on the basis of self-employment are also excluded.

FRD

The scope of the Directive covers the members of the ‘nuclear family’, i.e. the spouse
and the minor, unmarried children of the sponsor or of the spouse. Member States
may however extend it to first-degree dependent relatives, adult unmarried children
unable to provide for themselves due to their state of health, unmarried partners and
registered partners. The Directive does not specify the treatment of same-sex couples,
which means that they enjoy rights under the Directive according to their status under
the national law of each Member State.

Family reunification has been one of the main reasons for immigration into the EU for
the past 20 years. Three possible scenarios of family reunification with third-country
nationals can be observed, for which the applicable rules depend on the nationality
and the status of the person entitled to family reunification (also referred to as the
‘sponsor’).

* The first scenario is represented by those ‘sponsors’ who are non-EU citizens
residing legally in an EU country and their third-country national family
members, and is regulated by the Family Reunification Directive.!*°

* The second scenario concerns those EU citizens*3*! who move to or reside in
another Member State than that of their nationality, and their third-country
family members who accompany or join them. This situation falls under the
Freedom of Movement Directive. 132 EU citizens who return to their MS after
having resided in another MS, must, in accordance with the jurisprudence of the
CJEU, be granted equal rights with mobile Union citizens

* The third scenario is not covered by any EU legal instrument as regards
admission conditions and thus falls under the Member States’ competence. In
this case, the persons entitled to family reunification are EU citizens residing in
a Member State of which they are nationals, who did not exercise their right to
free movement (so-called ‘non-mobile' or 'static' EU citizens”), and who wish to
reunite with their third-country family members. This third scenario could in
theory result in reverse discrimination where EU Member States treat their own
nationals who have not exercised their right to freedom of movement, less

130

11 Council Directive 2003/86/EC of 22 September 2003 on the right to family reunification.

The term EU citizens in the context of this factsheet refers to all citizens of the EU Member States and
citizens of associated countries (EEA and CH).

132 Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of
citizens of the Union and their family members to move and reside freely within the territory of the Member
States amending Regulation (EEC) No 1612/68 and repealing Directives 64/221/EEC, 68/360/EEC,
72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and 93/96/EEC.

June, 2018 76



Fitness check on legal migration

favourably than nationals of other Member States or their own nationals who
move or have moved between EU Member States, and have returned. Reverse
discrimination is possible because EU law and national law on family
reunification may provide for different levels of rights for different groups**.
When it comes to the question of how many non-mobile EU citizen sponsors
actually face reverse discrimination to other groups of sponsors, there are
numerous court cases before the Court of Justice of the European Union (CJEU)
which give an indication of the scale of the problem.!** It is however possible
that Member States grant their own nationals additional rights compared to the
ones granted by EU law to mobile EU citizens. While family reunification of non-
mobile EU citizens falls under national law, family reunification of mobile EU
citizens is regulated under EU law. In this last scenario, however, family
members of non-mobile EU citizens have the right to work, they are then
covered by the SPD, in terms of the format of the permit (Article 7) as well as
the right to equal treatment (Chapter 3). Those family members who do not
have the right to work (such as children) are, however, excluded from these
provisions

Moreover, there are specific complementary conditions for the family reunification with
third-country nationals for highly skilled workers, researchers and intra-corporate
transferees laid down in the respective Directives. These conditions are more
favourable than the general policy defined under the Family Reunification Directive.
For instance, family reunification is not dependent on the sponsor’s perspective to
obtain a permanent residence permit, or on the fulfilment of specific integration
measures (referred to in Art. 7(2) of the FRD). Moreover, the time to process
applications is faster, and family members of researchers and highly skilled workers
have the right to immediately access the labour market.

Over the examined period there was no significant changes in the number of family
permits issued for persons joining their EU and non-EU family members as shown in
Figure 10 below.

133 This was the reason to include this category in the initial proposal for the Directive, it was however
excluded in negotiations. A significant proportion of complaints received by the Commission related to family
reunification relates to family reunification with "static' EU citizens that falls outside of the scope of both
pieces of legislation.

134 For example: See, among others, Joined Cases 314-316/81 and 83/82, Waterkeyn, [1982] ECR 4337
(goods); Case 298/84, Iorio, [1986] ECR 247 (workers); Joined Cases 54 and 91/88 and 14/89, Nifo,
[1990] ECR 3537 (establishment); Case C-97/98, Jagerskiold, [1999] ECR 1-7319 (services); Case C-
513/03, Van Hilten-van der Heijden v. Inspecteur van de Belastingdienst/Particulieren/Ondernemingen
buitenland te Heerlen, [2006] ECR I-1957 (capital). See, also, Case C- 200/02, Zhu and Chen, [2004] ECR
1-9925 (Article 18 EC).
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Figure 10. Number of first permits issued for family reasons (thousands), 2008-2016,
EU 25
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Source: Eurostat (migr_resfam)

In the analysed period, the overall number of those holding a permit for family
reasons increased from 4.1 million in 2008 to 5.4 million in 2016.

LTR!3

Third-country nationals are entitled to acquiring the LTR status in a Member State
after residing legally and continuously for a period of 5 years within the territory of an
EU Member State. The calculation of 5 years of continuous residence allows for
absences of up to 6 months at a time (not exceeding 10 months during the 5 year
period however, although Member States may exceptionally accept a longer period of
absence).

Applicants must prove that they have sufficient resources to live without social
assistance as well as proof of sickness insurance. Furthermore, Member States may
require the compliance with integration conditions, which are only broadly outlined in
the Directive, although there is some clarity from ECJ case law on this concept.

Although the Directive is supposed to apply to all third-country nationals, several
groups are excluded from its scope, such as students or persons pursuing vocational
training, seasonal workers, diplomats, applicants for refugee status or other forms of
protection, and persons who reside on temporary grounds or hold a residence permit
that has been formally limited (as they only reside in a Member State for a short
time).

S&RD, SD, RD

The three Directives are considered jointly here, as the S&RD (recast) will replace SD
and RD, and because they address similar categories of third-country nationals.

The scope of the Directives apply to TCN students (SD, S&RD), researchers (RD,
S&RD), (unremunerated) trainees'*® and volunteers engaged in the EVS (SD, S&RD).
Member States may opt to extend the Directive’s provisions to pupils, volunteers
outside the EVS and au-pairs (S&RD). Third-country nationals who are EU long-term

135 See also section 3.3.2.2. in the baseline.
136 The S&RD covers all trainees (with the exception of those who enter through ICT), not only
unremunerated, whereas the SD covers only unremunerated trainees.
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residents, refugees or residing in the EU on a strictly temporary basis are excluded
from its scope. In addition, the notion of trainee has also been restricted to third-
country nationals who hold a degree of higher education (or are pursuing a course of
study that leads to a higher education degree). This restriction is reflecting the
interest of the European Union in favouring highly skilled migration.

The S&RD also provides for the right to access the labour market of researchers’
family members (Article 26), granting more favourable conditions by waiving
restrictions set in the FRD. The new rules provide their family members immediate
access to the labour market, including in cases where the researcher moves to
another Member State. The EU Member States may set limitations in cases of
exceptional circumstances such as particularly high levels of unemployment (Article
26(6)).

Similarly to the number of seasonal workers, there was an increase in the number of
students during the examined period. The Figure 11 below depicts the change in
numbers over time.

Figure 11. Number of first permits issued for study reasons (thousands), 2008-2016,
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BCD

The BCD covers highly skilled TCN. These are TCN who fulfil specific criteria. The
prospective Blue Card holder is required to have a valid contract or a binding job offer
of at least one year, as well as health insurance. The main requirements for the Blue
Car'®’d holders are the professional qualification (educational qualification or, by way
of derogation, professional experience) and the salary offered for the positon to take
up (at least 1.5 times the average gross annual salary in the Member State concerned,
or optionally at least 1.2 times the average gross annual salary for professions that
suffer from workforce shortages).

137 See also section 3.3.3 in the legal baseline.
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Family members of Blue Card holders are eligible for family reunification and may
apply simultaneously with the sponsor. They shall also have immediate access to the
labour market, once in the Member State.

As depicted in the Figure 12 below, the number of Blue Card holders is low especially
compared to the overall permits issued to highly skilled workers. Thus, it is less
relevant for attracting and retaining highly-skilled third-country nationals.

Figure 12. Number of EU Blue Cards and permits for highly skilled workers issued
(thousands), 2011-2016, EU-25
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SWD

The Directive focuses on seasonal workers by setting out fair and transparent rules for
admission and stay and by defining the rights of seasonal workers. The SWD sets out
the conditions for admission, some procedural rules and a set of rights for seasonal
workers, for stays both within and above 90 days (up to 9 months). As per Article
79(5) of the Lisbon Treaty, Member States remain fully competent on the volume of
admission and can set specific quota for seasonal workers.

The period between 2008-2016 was characterized by a sharp increase in the number
of first permits issued for seasonal workers after 2013 (see Figure 13 below). This can
mainly be explained due to the high humber of permits issued by Poland. These
permits accounted for 90% of the first permits issued for remunerated activities in
Poland. The other EU-25 Member States reporting on these permits only showed
marginal numbers in 2016 compared to those of Poland. Yet, first permits for seasonal
workers made up 37% of all first permits delivered for remunerated activities in Italy
and around 7% in Spain and France in 2016. New statistics on seasonal workers with
2017 as the first reference period are in the preparation phase to be released through
the Seasonal Workers data collection under Article 26 of Directive 2014/36/EU. Until
now, the reporting on this category of first permits is voluntary.
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Figure 13. Number of first permits issued for seasonal workers (thousands), 2008-
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ICT

The scope of the Directive concerns temporary assignments of highly skilled TCN, to
subsidiaries in the EU, thus allowing multinational companies to efficiently utilise their
human capital. Furthermore, it aims at facilitating transfers by setting up harmonised
conditions for admission, residence and work, including fast application procedures
(maximum 90 days) and by creating a unique intra-EU mobility scheme for workers in
the same undertaking or group of undertakings.

The ICT Directive sets more favourable conditions for family members (Article 19)
than those provided under the Family Reunification Directive, whereby the decision to
grant family reunification shall not depend on the perspective of the sponsor to obtain
long-term residence or on the family member’s compliance with integration measures.
The residence permit of family members must be issued at the same time as that of
the ICT, or within 90 days after the application is submitted and family members have
immediate access to the labour market, once in the Member State.

The Directive does not apply to researchers, posted workers, self-employed workers,
students and persons assigned by any undertaking specialised in providing labour
(e.g. employment agencies) (Article 2). Moreover, Member States remain fully
competent on the volume of admission and can set specific quota for ICTs.

In order to assess to what extent the scope of the legislation matches current needs, a
statistical overview is provided below on the share of those categories covered
compared to the total number of migrants in EU Member States.

4.2.1.3 The share of third-country nationals covered under the legal
migration Directives

On 1 January 2017, 21.6 million TCNs**® were residing in EU-28 Member States, and
nearly 18.7 million in EU-25'°, They represented 4.2% of the EU-28 population (and
4.3% of the EU-25).

While the migration flows of TCN into and intra the EU-28 have mostly been stable
over the period 1999-2015, there has been a strong increase in the number of asylum
applications from 2013. This number peaked in 2015 as a result from the Syrian Civil
War and general political instability in the Middle East, and to a lesser extent in Africa.
In 2016 the majority of third-country nationals in the EU-25 were holding a permit for
family reasons (39% or 5.4 million)**° followed by ‘other’ reasons**! (35% or 6.2

138 Eyrostat defines a third country national as any person who is not a citizen of the Union within the
meaning of Article 17(1) of the Treaty, including stateless persons (see Article 2.1(i) of the Council
Regulation (EC) no 862/2007).

139 All EU-28 Member States less Denmark, Ireland, and United Kingdom (EU-3).

140 These include TCNs joining another TCNs as well as those joining an EU citizen. Furthermore, they
include family reunification of refugees, which are outside of the scope of this study.
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million) , remunerated activities reasons (16% or 2.5 million), refugee status (4.8% or
843 thousand) whereas only 3% (or 615 thousand) were holding a permit for
education reasons.

Permits for family reasons rose continuously -- from 27% of all permits in 2008 to
39% in 2016. However, their share in the overall population remains low. Those
holding a permit for family reasons made up only 1% of the total population in 2008
and around 1.6% in 2016. When looking at the working age population, the
percentages remain similar (from 1.5% of the working age population in 2008 to 1.9%
in 2016. Third country nationals may be issued residence permits or residence cards
when they join or accompany either another third country national or an EU citizen.
Generally, the movement of third-country nationals is regulated by the FRD. The
Directive was to be transposed by Member States by 3 October 2005. The scope of the
directive is limited only to third country nationals joining other third country nationals.
Third-country nationals who join EU citizens, are covered by more the favourable rules
of Directive 2004/38. In recent years the rights of family members to join or
accomlgzany family members have also been covered in the BCD, the ICT and the
S&RD ™,

The share of permits issued for remuneration activities reasons declined slightly
from 20% in 2008 to 15.7% in 2016. Across the EU-25 third-country nationals with
permits for remunerated activities reasons made up less than 1% of the total
population and around 1% of the working age population. This has been fairly
constant over the analysed period.

The trends in first permits for remunerated reasons are influenced by different factors
than the other categories of permits. While education and family permits have
remained fairly stable over the past decade the ‘remunerated’ are reflective of the
labour market needs of the EU economies. Therefore they are largely related to
changes in economic growth and unemployment.

Researchers - the available data since 2008 does not allow to make any analysis
concerning the effect of the 2005 RD, but it does show that gradually more countries
started reporting permits under this category. While in 2008, eight MS still didn’t
report any figures for the number of permits issued, by 2016, all 25 MS, with the
exception of Malta were reporting data. The reported number of these permits has
gradually grown from 4,220 in 2008 to 9,672 in 2016. In reality, the figures are
comparable only after 2013, when almost all MS were reporting on these permits -
the number of permits for EU-25 has been flat at around 9000 permits per year (see
Table 15 in section 4.2.6.2 in the legal baseline).

Seasonal worker permits: seasonal workers as a category of permits existed in 8
MS (EL, ES, FR, IT, CY, HU, SI, SE) already in 2008, and these countries reported
numbers under the category. In 2014 the Seasonal Workers Directive was adopted
and data from the implementing countries is still scarce and scattered. By 2016 little
has changed in terms of reporting, as the first official reporting date is 2018 and the
MS transposing the Directive will have to report their 2017 statistics. Aside from this,
Greece stopped reporting data, while Poland is the only country which following the
adoption of the Seasonal Workers Directive started to report in 2014 such numbers. In
2016, Poland issued 446,779 out of 458,191, or 97.5% of all reported permits (see
table in section 3.3.9.2 in the baseline).

Blue card permits are available only from 2011 onwards. They grew from 156 in
2011, to 5,825 in 2014, to 8,988 in 2016. In 2016, 69.5% of all Blue Card permits,

141 Other reasons: humanitarian reasons, residence only, unaccompanied minors and victims of trafficking in
human beings.

142 Of these, only data on family members of Blue Card holders is available, while others are supposed to be
available after 2017.
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were reported by Germany (6,189). The 12 Member States that had national “highly
skilled workers” schemes, and were already reporting in 2008 on the number of
permits issued under such schemes, continued to issue them, and none of them
seemed to increase the number of Blue Cards issued. With the exception of Germany,
all other national Member States continued to higher highly skilled workers under their
national schemes, not under the BCD. In 2016, these 12 MS (CZ, EL, ES, FR, IT, CY,
LV, NL, AU, PL, FI, SE) issued 24,645 high skilled workers permits compared to only
2011 Blue Card permits.

The share of permits held for education reasons remained constant at around 3%
of all valid permits in the period 2008-2016. Across the EU-25, TCN with permits for
education reasons made up only 0.1% of the total population and around 0.2% of the
working age population. This has been fairly constant over the analysed period.

The third-country nationals’ share of family migrants remains high, while the overall
share of highly-skilled compared to the total number of migrants is rather low.
However, as the description in the previous section 4.1.3 shows, there is a need to
attract highly-skilled third-country nationals to meet the Directives’ objectives. Hence,
the scope of the Directives remains relevant. However, there might be a lack of
successful application of the Directives, which will be addressed in Section 5 focussing
on effectiveness. Nevertheless, there are several gaps in coverage, which are
addressed below.

4.2.2 Are there relevant categories of third-country migrants that are not
covered by the legislation?

4.2.2.1 Key points

Overall, the Directives focussing on labour migration do not contain specific admission
conditions for certain categories, thus there is a gap for certain categories such as
low- and medium skilled (except for SWD), and self-employed, including (innovative)
entrepreneurs.

While some of these categories might fall under the coverage of the SPD, not all enjoy
equal treatment as per SPD. For example, low skilled workers do enjoy equal
treatment under the SPD, but they do not benefit from EU harmonised admission
conditions, procedural guarantees, residence rights, etc. Also the SPD does not apply
to seafarers on seagoing ships registered on an EU Member State flag. Further, the
right to access to self-employment as a side-activity for specific categories of Third-
country nationals is regulated by four EU legal migration Directives (LTR, FRD, S&RD,
SD), which is however subject to possible restrictions at discretion of the EU Member
States. Self-employment per se is not covered by the Directives.

With regard to gaps in family reunification, third-country nationals who are family
members of non-mobile EU citizens are neither covered by the FRD nor Free
Movement, as regards admission and residence conditions, but those allowed to work
are covered by the SPD. They might constitute a significant share of third-country
nationals entering the EU for family reason, but harmonised data is available at EU
level to ascertain this share.

4.2.2.2 Categories not fully covered as part of economic migration

Medium- and low-skilled workers, other than seasonal workers (partially
covered)

Medium- and low-skilled workers'*® from third-countries, other than seasonal workers,
encompass a broad group that can potentially support the overarching objectives of

143 Definitions of medium- and low-skilled workers focus on their qualifications. For example, the
International Organization for Migration (IOM) defines low and medium skilled TCNs based on their
educational attainment. Thereby, the low skilled are defined as those with pre-primary and lower-secondary
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EU legal migration acquis especially in addressing existing and future skill
shortages that have become a major challenge affecting European competitiveness'**
as well as manage economic migrant flows.

Changes in the demographic structure, technological advancements and climate
change will significantly impact future employment!*®. As emphasised in a recent EU
Communication, the EU needs a more proactive labour migration policy to attract
third-country nationals with the skills and talents required to address demographic
challenges and skills shortages.'*® According to an EMN study on current labour
shortages and the need for labour migration from third countries!*’, the EU
experienced significant labour shortages in the period 2011-2014. Most labour
shortages were experienced in medium-skilled and low-skilled occupations, such as
agriculture and fisheries, and personal care.

Member States who have established shortage occupation lists, tend to have a more
favourable regulatory framework, which allows labour migrants to apply to work in
professions listed as a shortage occupation. This may include exemptions from labour
market tests (AT, BE, ES, IE, FR, HR, PL) and quota regimes (IT, EE, HR, PT) as well
as reduced minimum income thresholds (EE)!*%,

Whilst the SPD covers the application procedure and the right to equal treatment for
most categories of third-country workers (excluding some groups covered by other EU
legislation, as well as workers posted from third countries), it does not cover
admission and residence conditions for those medium- and low-skilled third-country
nationals. Even though medium- and low-skilled workers have certain sets of rights
(equal treatment) and procedural guarantees as per the SPD, their rights are not
established under a specific EU admission scheme (e.g. EU Blue Card for the highly
skilled).

The consequences of a lack of harmonised EU admission and residence rules for
attracting low and medium skilled third-country nationals are difficult to assess in light
of the different needs Member States face regarding these groups of third-country
nationals. The significance of this gap in the future stems from the fact that projected
labour market trends suggest the demand for low- and medium-skilled workers will
increase, with an expansion in the number of jobs particularly expected in the retail
and distribution industry.149

Self-employed workers and entrepreneurs

Self-employed workers are generally understood as persons starting a business
without being in a contractual relationship with an employer and carrying out an
economic activity in self-employed capacity.**°

education (ISCED 0-2) and the medium-skilled as those with upper and post-secondary education (ISCED 3-
4).143 With regard to skills levels, the International Labour Organisation (ILO) ISCO-08 classification is also
used, which differentiates between 10 major groups - highly-skilled from 1 to 3, medium-skilled from 4 to
8, and with low-skilled as 9.

144 Cedefop 2016, ‘Future skill needs in Europe: critical labour force trends’.

145 Cedefop 2016, ‘Future skill needs in Europe: critical labour force trends’.

146 communication from the European Commission, Brussels, “Towards a Reform of the Common European
Asylum System and Enhancing Legal avenues to Europe” 6.4.2016 COM(2016) 197 final; See also the
factsheet on attractiveness of the EU

147 EMN Synthesis Report 2015," Determining labour shortages and the need for labour migration from third
countries in the EU’

148 According to the EMN (2015) study on determining labour shortages, 21 MS currently produce shortage
occupation lists.

149 Cedefop (2014), ‘Skills Mismatch: more than meets the eye’.

150 The Eurostat definition of ‘self-employed persons’ is persons who are the sole or joint owner of an
unincorporated enterprise (one that has not been incorporated i.e. formed into a legal corporation) in which
s/he works, unless they are also in paid employment which is their main activity (in that case, they are
considered to be employees).
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The EU has recognised the potential of the contribution that TCN self-employed
workers®®!, in particular entrepreneurs admitted for business purposes into the EU for
boosting economic growth and development of knowledge economy.!>?

Regulatory and support frameworks as well as a better climate for entrepreneurship
have been implemented to entice qualified migrant entrepreneurs from other regions
of the world to come to Europe. However, the EU lags behind other countries like the
US, Canada or East Asia.'*® European migrant businesses are mainly micro-businesses
with no or very few employees, and comparatively small in terms of turnover and
profit.

While the problems faced by self-employed third-country nationals seeking to enter
and stay in Europe may differ, depending on whether they are existing business
owners or entrepreneurs with start-up plans, the following issues have been identified
as causing particular difficulties for these groups, e.g. the complexity of the
application procedure, confusion by the range of different permits and visas in place,
and limited access to the European single market for their products.

In order to analyse the scale of the identified problems, data on two general aspects is
required, particularly:

¢ Data on the number of applications by third-country nationals for
entrance/residence permits for self-employed activity, including admissions;

* Number and share of existing migrant self-employed/businesses compared with
EU nationals.

However, comprehensive statistical information on third-country nationals applying
and admitted for the purpose of self-employment is scarce and not fully comparable
across countries due to the different data sources, quotas, and the existing different
sub-categories, or since some self-employed categories have been introduced too
recently (along with the corresponding scheme or programme) to be able to provide
such comprehensive information.'** Include the stats summarised in the gap fiche
(some of them that are most relevant)

At national level Member States provide solution for third-country nationals seeking
self-employment. In the 2015 EMN study three types of schemes for business owners
can be distinguished: (i) special visas/residence permits for ‘innovative entrepreneurs’
(AT, EE, ES, FR, IT, HU, LT, NL, SK, UK)**>; (ii) special start-up schemes for graduates
(ES, FR, IE, UK) and (iii) wider category of entrepreneur/self-employed person (BE,
CY, Cz, DE, EE, ES, FI, FR, IE, IT, LU, LV, PL, PT, SE, SI)'*°. However, there are
currently complex admission and stay criteria for migrant business people at Member

151 Self-employed workers are generally understood as persons starting a business without being in a
contractual relationship with an employer and carrying out an economic activity in self-employed capacity
152 See European Commission (2012b), Communication from the Commission to the European Parliament,
the Council, the European Economic and Social Committee and the Committee of the Regions
‘Entrepreneurship Action Plan 2020 - Reigniting the entrepreneurial spirit in Europe’, COM(2012) 795 final;
European Commission’s Network (2008), ‘Supporting Entrepreneurial Diversity in Europe - Ethnic Minority
Entrepreneurship/ Migrant Entrepreneurship: Conclusions and Recommendations of the European
Commission's Network (ECN) “Ethnic Minority Businesses”’, ENTR.E.1./TJ D(2008); European Council
(2014), ‘Conclusions of the European Council of 26 and 27 June 2014’, EUCO 79/14; and European
Commission (2016b), Minutes from the Conference on Migrant Entrepreneurs of 23 February 2016.

153 Gropas, R. (2013), ‘Migration and Innovation: Why is Europe Failing to Attract the Best and Brightest?’,
March 2013. Available at: http://globalgovernanceprogramme.eui.eu/migration-and-innovation-why-is-
europe-failing-to-attract-the-best-and-brightest/

154 European Migration Network (2015); European Commission’s Network (2008); and Organisation for
Economic Co-operation and Development (OECD) (2010), ‘Main Findings of the Conference on
Entrepreneurship and Employment Creation of Immigrants in OECD Countries, 9-10 June 2010’.

155 Slovakia aims to introduce schemes as well, however it is not operational yet.

156 European Migration Network (2015), Study on Admitting third country nationals for business purposes,
pp. 15-16

June, 2018 85


http://globalgovernanceprogramme.eui.eu/migration-and-innovation-why-is-europe-failing-to-attract-the-best-and-brightest/
http://globalgovernanceprogramme.eui.eu/migration-and-innovation-why-is-europe-failing-to-attract-the-best-and-brightest/

Fitness check on legal migration

State level. Simplifying these could contribute to bringing greater competition and
flexibility to EU markets.

At EU level, right to access to self-employment activities for specific categories of
third-country nationals is regulated by four EU legal migration Directives (LTR, FRD,
S&RD, SD). This is subject to possible restrictions at discretion of the EU Member
States. The LTR Directive grants equal treatment to third-country nationals with
nationals as regards access to among others self-employed activity. The FRD allows
sponsors’ family members access to self-employed activity. The SD and S&RD allow
students outside their study time to exercise self-economic activity. As for the latter
Directive, after the completion of their studies or research, students and researchers
have the possibility to stay in the Member States for at least nine months in order to
seek employment or set up a business.

In relation to self-employed third-country nationals the less favourable business
conditions currently in place may not allow the full economic potential of businesses to
grow and hinders their success, productivity and longevity. This could have a negative
impact on both national and EU level by preventing migrant entrepreneurs from
contributing to economic growth and job-creation and diversifying the supply of goods
and services.

In addition the Blue Card recast proposal allows holders to exercise a self-
employed activity in parallel with their Blue Card occupation as a possible gradual path
to entrepreneurship. This entitlement does not change the fact that the admission
conditions for the EU Blue Card have to be continuously fulfilled and, therefore, the EU
Blue Card holder must remain in highly skilled employed activity.

Investors

Currently, there is no harmonised EU legislation which regulates the admission of
investors in the EU. The EU's investment policy is centred on providing investors with
market access, with legal certainty and with “a stable, predictable, fair and properly

regulated environment in which to conduct their business”.**’

So far in 18 Member States'*® have been specific admission provisions for investors
identified where investment of a minimum threshold is most commonly a condition for
obtaining the permit. The importance of attracting investors has been emphasised in
EU policy documents. In its trade policy, the European Commission (EC) points out
that attracting investors to the EU brings many benefits, including job creation,
transfer of skills and technology as well as boosting trade.**®

Statistics on immigrant investors are provided by Member States. However,
comprehensive statistical information on third-country nationals applying and admitted
for investment is scarce and not fully comparable across countries due to the different
data sources. Furthermore, Eurostat does not publish statistics on migrant investors;
hence, EU-wide data on this group of migrants is missing. The different national
approaches result in uneven playing field for investors. Schemes vary significantly in
terms of their design (e.g. duration, admission of family members and other rights) as
well as the conditions applied, including varying thresholds of minimum investment
required.

International service providers not linked to commercial presence
(contractual service suppliers and independent professionals), excluding ICTs
that are covered by Directive 2014/66/EU

Under the ICT Directive, EU legislation covers TCN professionals (managers,
specialists) transferred to the EU for work by a business entity with a commercial

157 http://ec.europa.eu/trade/policy/accessing-markets/investment/index_en.htm
1s8 BG, CY, DE, EE, FR, HR, HU, LV, LT, LU, MT, NL, ES, PT, RO, IE, UK
159 http://ec.europa.eu/trade/policy/accessing-markets/investment/index_en.htm
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presence in the EU and graduate Trainees (GT) (persons with a university degree who
are being transferred for career development purposes or to obtain training in
business techniques or methods; designated "employee trainees in the ICT Directive).

Outside of ICTs, other types of TCN professionals not seeking access to employment
as employees (either on a temporary or permanent basis), residence or citizenship in
the EU are however not covered by EU legislation.

Measuring the scale of this gap is rather difficult as realistic estimates of Mode 41¢°
transactions are first of all virtually non-existent. Statistical parameters that are used
to approximate the volume of Mode 4 service supply include those of the Balance of
Payment (BOP), foreign affiliates’ statistics*®* (FATS) as well as migration and tourism
statistical frameworks.

In 2015, around 14% of all international tourists reported travelling for business and
professional purposes (approximately 167 million people)!®2.

There are already several coexisting schemes that regulate the immigration of TCN
who enter the EU for business purposes: e.g. from intra-corporate transferees to
investors. Yet, are no comprehensive EU schemes regulating the entry into the EU of
Third-country nationals for business purposes, including third-country nationals
wishing to perform service transactions in the EU. As far as Member States in the
Schengen Area are concerned, short-term entry visas usually regulate their entry'®3:

* Visa type C: valid for maximum 90 days in the course of a period of 180 days

* Visa type D: valid for longer than 90 days with one or more entries in the
Schengen Area and free circulation in Schengen countries other than the issuing
one for a period of not more than 90 days per half-year and only if the visa is
valid.

Issues arise as regards the suitability of the existing visa regimes for international
service providers, in particular as regards the suitability of the length and costs of the
procedures attached to the granting of such visas

The absence of EU wide schemes also means that there is no intra-EU mobility for
these types of TCN, and therefore there might be little possibility for the European
Single Market to take full advantage of the business opportunities created by non-EU
investors or service providers. In addition, with regard to international service
providers, most Member States do not have specific legislation or programmes to
facilitate their entry.

Transport workers

The situation of TCN transport workers may be precarious, in particular those that
never establish residence in any Member State. Problems can stem from in identifying
if the person is "residing/staying", and if so in which Member State the person is
"residing/staying" and thereby which Member State is responsible for authorising work
, and issuing a work permit or work visa and enforcing equal treatment requirements.
In some situations, the third- country national who has entered into and thereafter
stayed the Schengen area, may overstay if the period of work exceeds the 90
permitted days in any 180 days. From the migration perspective, these workers

160 Mode 4 relates to the temporary movement of natural persons (TMNP) for service transactions. For
further information see Annex 1Ci Contextual analysis: Intervention logics Internal Coherence: of the EU
legal migration acquis and 1Cii Contextual analysis: Intervention logics: External Coherence of the EU legal
migration Directives

161 The activities of foreign affiliates — would also include companies with commercial presence in the EU.
https://www.wto.org/english/res_e/reser_e/ersd200805_e.pdf

162 N World Tourism Organisation (UNWTO), Tourism Highlights, 2016 Edition
163http://www.esteri.it/mae/en/ministero/servizi/stranieri/ingressosoggiornoinitalia/visto_ingresso/tipologie
_visto_durata.html
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neither fit into the frame of the currently existing legal migration Directives nor into
the frame of the EU Visa and Border legislation.

Although available statistics show that a relatively low proportion of third-country
workers fall within this category, their share is increasing, presenting a downward
pressure on salaries and working conditions (as also described in a recent example
from Sweden).®* Further knowledge gathering is needed as regards the extent of the
problem.

Whilst certain problems related to the transport sector applies also to EU nationals
(exploitative business models, lack of enforcement of social rules, difficulties in
establishing home base or MS competent for labour disputes), the situation of third
country national transport workers may be more precarious, in particular those that
never establish residence in any Member State.

Currently, the different modes of transport present specific challenges and are
governed by different sectorial pieces of EU legislation. The EU has developed a
plethora of employment law instruments to strengthen the protection of transport
workers in different sectors, particularly those whose work involves cross-border
operations. The work-related legal migration Directives contain equal treatment
provisions aimed at ensuring the fair-treatment of third-country nationals, including as
regards pay and working conditions, social security and other areas. The Blue Card
Directive includes provisions on equal treatment in respect of employment conditions
and remuneration which can benefit highly skilled third-country transport workers
(e.g. pilots).

The SPD extends equal treatment provisions also to low and medium-skilled third-
country workers, which can benefit in particular in the road transport industry but also
among cabin crew. The Directive however explicitly excludes one specific group of
transport workers, namely those "who have applied for admission or have been
admitted as seafarers for employment or work in any capacity on board of a ship
registered in or sailing under the flag of a Member State" (Article 3.2.1) Also posted
workers (Article 3.2.c), seasonal workers (Article 3.2.e) and self-employed workers
(Article 3.2.k) are excluded from its scope. The Directive furthermore allows the
exclusion of those who are authorised to work in a Member States for a period not
exceeding 6 months from the procedural rules (in chapter II), however, it shall be
noted that such an exemption does not apply to the right to equal treatment (Chapter
III, although some more limited exemptions may be applied in that respect).

The ICT may be relevant for specific skilled crew who are transferred by an
international airline to an EU Member State for their home base.

With regard to national level responses, some Member States exempt transport
workers from the need to hold a work permit or work visa, under strict conditions
whilst they operate on their territory. Further measures to address exploitative
practices are implemented in some Member States. However, the internationalisation
of transport markets makes it difficult for Member States to address the problems on
their own. With the situation that there is no legislative instrument at EU level that
effectively enables or required Member States appears to take the main responsibility
for certain transport workers, that is by issuing a work authorisation (permit/visa) also
means that the objective "controls of the legality of the third-country nationals'
residence and employment" cannot be fulfilled.

In the stakeholder consultations, several stakeholders, including those consulted
through the OPC, as part of EGEM, consulted experts, EESC and civil society

164 Nordic Council: Transport ser p& minimiléner foér att begransa social dumping i Sverige
(http://www.arbeidslivinorden.org/i-fokus/i-fokus-2015/minsteloenner-i-norden/article.2015-02-
03.2051910754
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organisations agree that categories of third-country transport workers (notably in
aviation and road transport) could be part of the scope of the legal migration acquis.

4.2.2.3 Categories not covered as part of family reunification: Third-
country family members of non-mobile EU citizens

The categories not covered under family reunification include third-country family
members of non-mobile EU citizens, i.e. who are ‘static’ and reside in their country of
citizenship. EU legislation on the right of free movement is applicable to mobile EU
citizens but not to "static" or non-mobile EU citizens that have chosen not to make use
of this right: this issue concerns so called "internal situations" which are competence
of the MS. This category of third-country family members of static EU citizens are
however covered by the SPD as regards equal treatment, if they have the right to
work, which excludes minors below the age where work is not permitted. They are
also entitled to apply for LTR status once the residence time has been accumulated.

In the period under review, the overall number of those holding a permit for family
reasons increased from 4.1 million in 2008 to 5.4 million in 2016. While available
statistics distinguish between sponsors who are EU citizens and sponsors who are
third-country nationals, there is no specific data distinguishing between mobile and
non-mobile EU citizen sponsors, thus it is difficult to establish the size of this category.
Moreover, data on the profile of non-EU nationals, both sponsors and family members,
is limited.'®?

Given that family reunification of third-country national family members with non-
mobile EU citizens is not covered under EU law as regards admission and residence
conditions, the following implications should be highlighted:

The problem/gap is relevant to the overall objective of the EU legal migration acquis to
create an equal level playing field to manage migration flows in the EU through the
approximation and harmonisation of Member States' national legislation, however
Member States decided in negotiations to exclude this group form the FRD and keep
regulation at national level.

The existing EU legal migration Directives only partially respond to the problem, since
the FRD only concerns sponsors who are non-EU citizens residing legally in an EU
country and their third-country national family members. The SPD provides for rights
to third-country nationals who have the right to work, but certain key aspects of equal
treatment can be limited to those who are or have been in employment. Furthermore,
that Directive does not cover aspects linked to procedures and admission criteria.

The lack of any EU legal instrument as regards admission for those situations in which
persons entitled to family reunification are non-mobile EU citizens (who wish to reunite
with their third-country family members), whereby Member States' laws regulate this
matter in line with subsidiarity.

4.2.3 To what extent is the impact of such exclusions significant in economic,
social and political terms, and in terms of fundamental rights?

4.23.1 Key points

The impact of excluding certain categories from the Directives’ scope, might include
the following:

In relation to economic migration, currently excluded categories (low and medium
skilled workers other than seasonal workers, certain transport workers, and
international service providers) could potentially support the EU in addressing existing

165 http://www.emn.at/wp-
content/uploads/2016/12/00_family_reunification_synthesis_report_final_en_print_ready.pdf
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and future skill shortages and contribute to Directive specific objectives such as
management of economic migration flows, attracting and retaining certain TCN
categories, but also preventing exploitation, for instance in relation to highly mobile
transport workers. Another category of low-and medium skilled workers who are
especially at risk of exploitation (as highlighted by the consultations with civil society)
are domestic care workers, due to their often more precarious situation with individual
families as employers. Difficulties often arise from enforcing and monitoring equal
treatment.

In line with the objectives of the EU migration acquis, preventing the exploitation of
workers and ensuring decent living and working conditions of third-country nationals
through equal treatment provisions would contribute to reducing unfair competition
between a Member State’s own nationals and third-country nationals resulting from
the possible exploitation of the latter resulting in significant positive social impact.

Furthermore, excluding self-employed and investors might allow the EU to address the
objective relating to boosting competitiveness, growth and investment.

In relation to excluded family members, the lack of any EU legal instrument and
uncoordinated national initiatives may cause unjustified difference in treatment and
reverse discrimination.

4.2.3.2 Impact of the gap

As explained in the sub-sections above, the Directives remain relevant in terms of
scope for certain third-country nationals, although some categories are not covered.
The stakeholder consultation has also confirmed that the legal migration Directives
remain relevant to address the needs of various stakeholders, although several issues
impacting their relevance remain. Representatives of social partners confirmed the
importance of non-EU workers on different skills levels and the need for legislation to
focus more on these categories, as opposed to the current focus on highly skilled non-
EU workers. This is in line with the existing demand for low and medium-skilled
workers, which are currently not covered by EU legislation. This is also in line with the
findings from the focus groups that which showed that people on other skills level, e.g.
craft skills are necessary to attract; these people are often not available at EU labour
markets (tourism, construction).

Although the SPD guarantees certain rights (including equal treatment with nationals)
and procedural guarantees, there is no harmonised EU instrument for admission of
medium- and low-skilled workers.

Low and medium skilled workers other than seasonal workers are currently not
covered in the Directives as regards admission and residence conditions which hinders
their potential in fulfilling labour market shortages in Member States that have
become a major challenge affecting European competitiveness. However, due to the
difference in current labour market needs across Member States'®®, some question
whether harmonisation of policies at EU level would be effective in addressing this
issue. There is an argument that the entry and residence of workers is better
regulated at national level as national legislation can react more quickly to changing
labour market needs.

In relation to self-employed third-country nationals negative consequences of the

current system have been highlighted in the stakeholder consultations'®’:

Consequences for self-employed third-country nationals: Less favourable business
conditions (e.g. no access to financial credit or to risk insurance) may not allow the
full economic potential of such businesses to grow and hinder its success, productivity,

166 EMN Synthesis Report 2015,” Determining labour shortages and the need for labour migration from third
countries in the EU’
167 European Migration Network (2015).
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longevity. Access to social welfare for self-employed third-country nationals is
restricted in some Member States.

Consequences for Member States: Member States may restrict the access to self-
employment for certain categories of third-country nationals covered by the EU
migration acquis. Restrictive admission criteria for self-employed third-country
nationals may prevent migrant entrepreneurs from contributing to economic growth
and job-creation and diversifying the supply of goods and services. On the other hand,
although there seems to be little evidence of systematic misuse / abuse of business
migration channels across the EU, the lack of more sophisticated mechanisms to
detect cases of bogus enterprises'®® may result in misuse with a negative effect on the
market and, as evidenced in national debates, may also raise social tensions.®°

Consequences at EU level: There are currently complex admission and stay criteria for
self-employed third-country nationals at Member State level. Simplifying these could
contribute to bringing greater competition and flexibility to EU markets.

The lack of harmonised approach on EU level could also have a negative impact on
investment. Where Member States are free to attract investors in a situation of
competition, in the absence of a harmonised regulation, the door may be open to
irregular investors /money launderers who could in time obtain access to the whole of
the EU territory through mobility rights. In this respect, a key challenge is to strike a
balance between selective admission criteria able to prevent and reduce abuses and
yet provide for favourable channels for genuine third-country investors and business
owners.

Furthermore, the lack of an overall approach for regulating the entry of international
service providers may reduce the EU’s attractiveness for foreign companies to do
business. Furthermore, there could be consequences related to disadvantages for
certain categories of service providers in terms of pay, health and safety and other

rights'”°,

Addressing the problems related to certain of third-country national transport
workers is highly relevant to the EU legal migration acquis, since there are
shortcomings in how the objectives can be reached for this group as regards ensuring
equal treatment of third-country nationals, notably as regards pay and working
conditions, social security and other areas, thus avoiding their exploitation and
preventing discrimination in the EU.

While the potentially relevant SPD, BCD, SW and ICT contain equal treatment
provisions aimed at providing third-country national workers with the same pay and
employment conditions as workers (and, in the case of the ICT Directives, posted
workers), these Directives include exemptions from their scope categories of third-
country nationals that are particularly relevant to the transport sector and who are
vulnerable to unfair employment practices, namely, self-employed workers, seafarers
on seagoing ships registered on an EU MS flag, posted workers and workers for whom
it is difficult to determine the home base and in the case of Seasonal Workers intra-EU
mobility would means certain transport workers in for instance intra-EU cruise ships
would be excluded from the legislation. The way Member States are attempting to
address the issues related to exploitative practices might not be sufficient. Although
some Member States are attempting to address the problem through national
provisions (e.g. requiring collective agreements that are binding on an employer to
extend to all the agreements in a sub-contracting chain), the internationalisation of
transport markets makes it difficult for Member States to address the problems on

168 Aside from the initial control at admission stage, cases of misuse / abuse of the migration channel are
only manifest upon renewal of the residence permit or when specific inspections are carried out (European
Migration Network, 2015).

169 Eyropean Migration Network (2015).

170 http://www.migrationdrc.org/publications/briefing_papers/BP4.pdf
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their own. Thus, the transnational nature of the problems mean there would be added
value in developing further actions at EU level, both addressing the legality of stay and
work in a highly mobile context, as well as in relation to the enforcement of rights,
including procedural rights and right to equal treatment.

In relation to family members of non-mobile EU citizens, the lack of an EU legal
instrument covering admission and residence conditions and uncoordinated national
initiatives may cause disparity. Although an initiative would not be legally possible,
there could be added value in addressing the issue at EU level. This would have the
possibility to address so called reverse discrimination.

4.3 EQ1C. To what extent does the scope of the Directives, and the
way it is implemented, meet the current needs in all the different
steps of the migration process, and in all aspects of migration?

This section addresses the implementation of the Directives and whether the needs
across the different steps of the migration process are met. The table below gives an
overview of the main sources of information utilised and the key conclusions of EQ1C.

Research questions Sources of Key conclusions
information
EQ1C. To what extent 1Ci Contextual Overall the provisions of the
does the scope of the analysis: Directives are fit for purpose across

Directives, and the way it | Intervention logics: [the phases, although the way in
is implemented, meet the | Internal Coherence ofwhich some have been implemented
current needs in all the the EU legal in practice is problematic Those
different steps of the migration Directives |issues across the phases point to the
migration process, a_nd in | 4 Gii Contextual _conclu5|on th_at the Directives
all aspects of migration? . implementation does not fully meet
analysis: g
. .. [the demands of third-country

Intervention logics: : )

nationals across the different phases
External Coherence . .

(e.g. income requirements, equal
of the EU legal L .

. . ; . treatment provisions with regard to

migration Directives . - .

social security benefits and access to
Contextual analysis : |public goods and services, or
Intervention logic: differences in the duration of
Directive specific permits).
paper

2A Evidence base for
practical
implementation of
the legal migration
Directives: Synthesis
report

3Ai Public and
stakeholder
consultations: EU
Synthesis Report

3Aii Public and
stakeholder
consultations: OPC
Summary Report

After a summary of the key points, the remaining subsections below provide, per
migration phase, an overview of the extent to which the way in which the Directives
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have been implemented in the Member States is in line current needs. It is noted that
this evaluation question 1C focusses on any application issues which are considered
potentially in breach of a Directive or which are, as a minimum, not “in the spirit” of a
Directive (i.e. with the practical approach seemingly going against one or more of the
Directive’s objectives).

4.3.1 Key points

While overall the provisions of the Directives are fit for purpose, across the phases
some practical implementation issues have been identified, which point to the
conclusion that the Directives’ implementation does not fully meet the demands of
third-country nationals and other relevant stakeholders (e.g. Member State
authorities) across the different phases (e.g. with regard to changes of status, equal
treatment provisions, or differences in the duration of permits).

Pre-application (information) phase: The provisions in the Directives regarding
information remain overall relevant but do not fully address stakeholder needs. The
implementation in the Member States has revealed practical problems with regard to
the availability as well as quality and completeness of information provided. These
might also impact the effectiveness of the Directives (as discussed in EQ7).

Pre- application (documentation) phase: Most Member States require one application.
However in some Member States applicants have to submit more than one application,
which goes against the concept of single residence and work permit enshrined in the
SPD. Conversely, a few of the requirements do not meet stakeholder needs and hence
diminish the relevance of the Directives (e.g. recognition of diplomas). The Directives’
relevance might be impacted by the fact that national equivalent statuses for some
permits require less documentation compared to the EU status (BCD, LTR, SD, RD).

Application phase: Applications can be lodged in person in country or, in a lower
number of Member States, in their diplomatic representations. High fees charged
might not be conform to the Directives. With regard to processing times, there might
be scope for the Directives to specify a timeframe for the issuance of the permit.

Entry and travel phase: While most Member States have some timeframes for
granting entry visas, in those cases where there are no timeframes application
problems may arise, as Member States may be held in violation of their obligation to
facilitate the issuing of visas.

Post-application phase: Differences across Member States with regard to the permit
duration pose practical implementation issues (mainly for the LTR).

Residence phase: With regard to residence permits, all Member States comply with
the Directives’ provisions regarding the format. With regard to access to employment
and application issues identified with regard to the inclusion of a reference to the right
of the card holder to access the labour market reduces the relevance of the respective
provisions. With regard to equal treatment, most issues have been identified with
regard to social security benefits and access to public goods and services.

Intra-EU mobility phase: third-country nationals and their families overall are
facilitated if they wish to exercise their right to intra-EU mobility.

End of stay phase: The main needs refer to the export of social security benefits after
moving to a third country. According to provisions in the SPD, SWD and ICT and BCD
equal treatment with nationals applies. However, in some Member States an export is
only possible through bi-lateral agreements, thus possibly undermining the relevance
of the Directives’ provisions. With regard to possible periods of absences, most
Member States comply with LTR provisions, confirming their relevance for those
holding a LTR status.

Additionally, throughout the steps Member States who have parallel national schemes
potentially undermine the relevance of EU Directives, if they for example promote

June, 2018 93



Fitness check on legal migration

national schemes, but not the Directives themselves. The parallel schemes are
analysed more in detail under Coherence, section 5.2.

4.3.2 Pre-application (information) phase

With regard to the pre-application phase, the main needs of prospective applicants
include information about the possibilities for migration to the EU (different types of
information channels, sufficient amount of information provided in a timely fashion
and easy to understand).

The four more recent Directives (SPD, SWD, ICT and S&RD) contain provisions
obliging Member States to provide access to information to third-country nationals and
where relevant to their employers (i.e. SPD) and host entity (i.e. ICT). In the case of
the SWD, ICT and S&RD it is specified that such information should be “easily”
accessible. The SPD includes provisions on information (Article 9) stating that
information shall be provided upon request to prospective applicants and employers,
as well as that information shall be made available to the general public concerning
admission and residence conditions for third-country nationals (Article 14). As a
framework Directive, it also covers other categories of migrants such as those covered
by the BCD and certain national statuses!’!. The SWD, ICT and S&RD specify that
Member States shall make the information available to applicants who can be either
the third country national or the hosting entity. Three of the four Directives which
oblige Member States to provide information also include detailed provisions on what
information should be provided (SWD, ICT and S&RD), covering as a minimum
information on entry and stay/residence, including the rights and obligations and the
procedural safeguards. The SPD states that information should be provided on “the
documents required to make a complete application” and “holder’s own rights linked to
the permit”.

The structured legal analysis undertaken as part of the Task II application study!”?

shows that information on the legal migration acquis throughout Member States is
provided onling, via the websites of relevant institutions (ministries, migration offices,
employment agencies, etc.) but also by relevant NGOs and business associations.
Hotlines and information desks are also available, but seem to be affected by
understaffing and administrative capacity of authorities. In their countries of origin,
third-country nationals mainly have access to online information, as well as
information provided by embassies and consulates. National languages and English
prevail as languages in which information is given; information upon request is also
available, depending on the capacity of institutions.

While almost all Member States have transposed the requirements in the SPD (with
the exception of BE) and only limited conformity issues were, the structured legal
analysis undertaken as part of the Task II application study has identified several
practical problems resulting from operationalisation!’?. Regarding the provision of
information in general, Member State representations in third countries have
varying capacity and expertise to provide information, the information provided differs
depending on the channel and information upon request is in practice not available in
all Member States. With regard to the quality of information provided, the main
issues identified include: limited user-friendliness and comprehensiveness of the
information on the application procedure; the information provided upon request is not
always satisfactory or is too general, and the information is overly legalistic or difficult
to understand.

171 Art. 3(1) (c) of the Directive specifies that the Directive shall apply to “third-country nationals who have
been admitted to a Member State for the purpose of work in accordance with Union or national law”.

172 For a detailed overview see Task II Synthesis report and accompanying Annex 2A Evidence base for
practical implementation of the EU legal migration Directives: Synthesis report..

173 Information on the other Directives is not available as of now.
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Consulted stakeholders confirmed issues with access to information. For example,
stakeholders present at the European Migration Forum indicated that information
provided by Member States authorities is often not satisfactory and third-country
nationals have to rely on civil society organisations to get relevant information. Third-
country nationals responding to the open public consultation specifically complained
about the lack of clear and practical information coming from official sources on
procedural aspects (i.e. types of visa, expected processing times, mandatory
insurance, the types of documents that need to be provided and notarised, etc.).

While the Directives’ provisions with regard to information are broadly relevant, the
need for stakeholders to be guaranteed more detailed information is relevant (on how
to apply and what kind of information should be provided as a minimum), but there
appears to be a gap in the requirement for MS Authorities to provide such information.
Also, the implementation issues identified above might impact their effectiveness
(which will be discussed as part of EQ7).

4.3.3 Pre- application (documentation) phase

In this phase, the main needs relate to clear format, content, supporting documents
and user-friendliness of the application forms for prospective applicants (or
employers/research institutes/other sponsors) which need to be submitted in order to
apply for admission under different Directives.

The structured legal analysis undertaken as part of the Task II application study found
that throughout the EU, Member States offer single and/or standardised application
forms, often depending on wider Member State administrative procedures and
practice. The time required to complete applications seems overall reasonable and the
information requested overall relevant. Application forms are available on paper, as
well as in digital format, but a full online application can only be made in a small
number of Member States. Guidance on how to fill in the forms is available mainly in
person and online.

However, in a few cases practical problems with regard to the application forms were
identified, as these are for example difficult to complete, the questions in forms lack
clarity, and they are not user-friendly.

The documentation requirements under the different Directives primarily serve to
prove that the key requirements of the status have been met (hosting agreements,
work contracts/job offers, proof of family relations, etc.), as well as provide evidence
that the applicant and/or his/her family members will not become a burden to Member
States’ social and health systems (proof of sufficient resources, health insurance,
proof of accommodation, etc.). Proof of not being a threat to national security is also a
common requirement, attested mostly by criminal records.

The structured legal analysis undertaken as part of the Task II application study shows
a number of practical application issues across Member States. Translation and
certification requirements overall pose a heavy burden on TCN. Some Member States
require a clean criminal record (i.e. even petty crime is considered a threat to public
security). In Luxembourg an additional requirement exists that the person should not
threaten the country’s international relations. Specifically with regard to the FRD,
Spain requires proof of family relations for both the permit and the visa to enter the
Member State. A number of national BCD, LTR, SD, RD equivalent statuses seem to
offer more favourable conditions and thus wider access to potential applicants.

Recognition of diplomas is a widely posed requirement, especially for work-related
permits, but the related guidance is relatively difficult to find. The structured legal
analysis undertaken as part of the Task II application study shows that the process to
obtain recognition is costly, burdensome and lengthy. Most of the application forms
and related guidance in the Member States do not contain information on the
requirement to have recognition of qualification and the related process. This, together
with the complex process of recognition itself and the multitude of requirements
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especially concerning regulated professions make recognition one of the more
burdensome requirements for foreigners.

Based on the issues listed above, some of the Directives’ requirements present
challenges in practice for prospective applicants (predominantly with regard to
recognition of diplomas), and a few of the requirements do not meet stakeholder
needs and hence diminish the relevance of the Directives. For example, the
recognition of diplomas requirement is relevant, but there seems to be an information
gap as it is not specified that the Member States have to provide information on the
process of recognition as part of the application documentation.

Also, as some national statutes require less documentation compared to EU statuses
(lower or no income threshold for BCD equivalent national permits; no language
knowledge requirement for SD equivalent national permits no proof of legal and
continuous residence in the Member State for five years immediately prior to the
submission for LTR equivalent national permits), this might impact the relevance of
some requirements under the Directives.

4.3.4 Application phase

In this phase, the main needs for prospective applicants include an accessible and
speedy application procedure. Overall, the application procedure as set in the
Directives appear relevant and in line with stakeholder needs (also those of Member
State authorities to the extent that they offer sufficient time and opportunity for
scrutiny of the application). Nevertheless, some application issues have been identified
which, in addition to affecting the effectiveness of the Directives, may also impact on
their relevance. This includes, as further detailed below, the fees charged; the lack of
a compulsory timeframe to provide a form of authorisation which will enable the third-
country national to start benefiting from the status granted, and; the concept of
administrative silence. The relevance of the Directives would be improved if they
would include additional clarifications and/or requirements to Member State
authorities.

The structured legal analysis undertaken as part of the Task II application study shows
that in all Member States, applications can be lodged in person in country or, in a
lower number of Member States, in their diplomatic representations. Some application
issues have been identified with regard to the accessibility of the application
procedure, for example when the applicant has to appear more than once in person as
part of the application process in third countries where this can only be done centrally,
or where consulates are far away. Problems arise also when short deadlines for
personal appearance are involved and the applicant has to travel. Furthermore, the
interpretation of what documentary evidence is required may vary between missions
abroad from the same Member State.

The easiness of application also depends how many authorities are involved. As shown
by the structured legal analysis undertaken as part of the Task II application study, 14
Member States involve multiple authorities in processing the applications, compared to
10 Member States where just one authority is involved. In some Member States,
application issues have been identified due to the partial or non-transposition of the
SPD and the need for applicants to apply for their work and residential permits
separately.

In terms of fees charged, these vary greatly between the Member States, also
proportionally, when considering the fees as a share of the mean monthly gross
earnings each Member State. A practical issue arises from the fact that the high
application fees charged may create an impediment to the enjoyment of the
Directives, in the sense that they potentially could act as a deterrent. This would go
against the provisions in the SPD, SWD, ICT and S&RD stipulating that the fees “shall
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not be disproportionate or excessive”!’*. Third-country nationals that responded to the
open public consultation indicated as well that the costs of procedures are not
reasonable.

With regard to processing times, most Member States have put in place legally
applicable deadlines within which to process applications. In several countries, these
deadlines may exceed those set in the Directives, constituting a possible application
issue. The actual number of days required to process applications usually complies
with the Directives’ deadlines, with some exceptions. Another issue is that the
timeframes set in the Directives oblige Member States to take a ‘decision’, but it does
not oblige them to provide, at the same time, the permit and/or other form of
authorisation which would allow the third-country national to benefit from the status
(e.g. by being allowed to travel to the Member State). The Directives do not specify a
timeframe for the issuance of a permit or ‘usable’ authorisation, which means that the
timeframe for delivering these is left to the Member States. There is a gap in the EU
legal migration acquis as regards specifying a timeframe for the issuance of the
permit.

Most Member States inform the applicants when their application is incomplete, giving
them a new deadline. However, there are possible issues in some Member States.
Poland sets very short deadlines (seven days) for an applicant to appear in person
before the competent authority in cases of issues with the application. Authorities in
Malta often refuse to accept incomplete applications or reject them without any
notification in writing, which means that applicants are rarely aware of the status of
their application.

Applicants are usually notified of the authorities’ decision in writing via post, in the
Member States’ national languages, mostly via a single administrative act with
reasoning. Even when the employer is the main applicant, the third-country national is
usually also informed.

Various judicial review mechanisms are in place, either in the Member State or in the
third country, mostly through a legal representative or by sending the appeal to the
respective embassy/consulate which forwards it to relevant authorities. The structured
legal analysis undertaken as part of the Task II application study points to possible
application issues in Austria, Finland and Belgium concerns the overall effectiveness of
the appeal procedure, as these are too costly and lengthy (some TCN prefer to lodge a
new application). Furthermore, the decision and possibility of appeal are often written
in the language of the MS. Administrative silence exists as concept in a little over
half of the reviewed Member States and, in half of those cases, it is construed as tacit
rejection, which can be appealed.

4.3.5 Entry and travel phase

In this phase, the main needs for prospective applicants include legal certainty and
swift administration as part of the procedures and conditions to enter and travel
across the EU Member States, as well as the procedures that apply upon arrival in the
country of destination. The issues identified below suggest that there are some
obstacles to both. The relevance of the Directives in this migration phase may be
affected by the lack of clarification of what is meant by “facilitating” the issuing of
visas, as in practice this does not seem to happen in all Member States or only to a
limited extent.

174 Disproportionate administrative fees have been subject of earlier CJEU rulings, such as case C-508/10,
where the court ruled that the Netherlands had failed to fulfil its obligations under the LTR by charging
third-country national applicants “excessive and disproportionate administrative charges which are liable to
create an obstacle to the exercise of the rights under the LTR"”. The obligation therefore exists even where
not expressly mentioned in the legislation.
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With regard to entry visas, most Member States have some timeframes for granting
the visas to applicants who do not yet hold a valid permit to enter the Member State.
Application problems may arise where there are no such timeframes, or where they
are regulated by general administrative law. If timeframes are too long or missing,
Member States may be held in violation of their obligation to facilitate the issuing of
visas to legal migration applicants.

Few Member States impose entry requirements on third-country nationals from visa
free countries, and those that do mainly refer to general requirements such as valid
travel documents, a justifications for the reasons of entry and stay and proof of
sufficient resources. In particular the latter may overlap with the requirements of the
Directives and thus mean an unnecessary burden for the applicant. Practical difficulties
encountered by third-country nationals relate to complex procedures for airport transit
visas (e.g. having to be requested and picked up in person), long processing times for
transit visas, border guards in transit countries not always easily accepting the fact
that the person is travelling to a visa free country.

4.3.6 Post-application phase

The main needs of third-country nationals in this phase relate to legal certainty,
efficiency and speed as regards the delivery of residence permits. The issue related to
the timeframe for issuing permits described below should be considered together with
the issue identified under 4.3.4 above on the timeframe for notifying decisions.

With regard to the timeframe to deliver permits, most Member States do not have
a set timeframe. Where there is a set timeframe, the deadlines are generally
respected, and, in some cases, the real average number of days to deliver the permit
is even lower than the timeframe allowed. The only exception is Italy, for which the
time needed to deliver the permit after the notification can range between 90 and 290
days. This is potentially a practical issue as the residence permit is often needed for
accessing other essential public services.

Usually, different authorities are involved in the application and permit issuing
procedure, however, in many cases the number of authorities depends on the type of
status applied for. In several cases, the number and type of authorities involved in the
issuing of permit are different from those involved in the application procedures. This
can lead to issues in the practical application, e.g. in Spain the involvement of
different authorities’ means that documentation may be assessed differently
depending on the authority reviewing it.

Regarding the duration of the first permit, it varies significantly across Member
States Some application issues have been identified in Finland and Lithuania with
regard to the LTR, where the maximum duration of the permit is 1 year, and in Czech
Republic, where it is 2 years (although the status is permanent).

4.3.7 Residence phase

The main needs of third-country nationals in this phase include legal certainty,
flexibility (e.g. as regards change of status, renewals, etc.), information/transparency,
access to labour market, equal treatment during residence in the EU. The issues
summarised in the section below suggest that:

Residence permit: the format requirements are in line with stakeholder needs
(including Member State authorities for the purpose of control) and hence relevant,
however some of the issues in relation to renewal may affect relevance as they may
add restrictions to obtaining a renewed permit which go beyond the requirements in
the Directives.

Changes of status: possible relevance issues have been identified as in general such
changes are not regulated in the Directives (with the exception of S&RD).
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Access to employment and employment-related rights: the application issue identified
with regard to the inclusion of a reference to the right of the card holder to access the
labour market reduces the relevance of the respective provisions.

Equal treatment: Both, the conformity and application issues might affect the
relevance (and effectiveness) of the Directives, as described below.

Integration requirements: no issues affecting the relevance of the Directives
provisions were identified

4.3.7.1 Residence permits

Seven out of nine Directives include provisions with regard to the format of the permit
(FRD, LTR, BCD, SPD, SWD, ICT and S&RD). The SD and RD do not contain
provisions; however, this is amended by the recast S&RD which contains a provision
on the format. All seven Directives provide that Member States shall issue a single
permit using the uniform format as laid down in Regulation (EC) No 1030/2002. All
Member States use the format as set out in Regulation (EC) No 1030/2002 for
residence permits, confirming the relevance of the Directives’ provisions. The
permits issued by Member States include biometric data as per the Regulation.
Residence permits can be used by permit holders in some Member States as a proof of
identity and legal residence in @a number of situations, including to access public and
private services as well as for short-term stay in other EU Member States. In some
Member States (e.g. Germany, Poland, Portugal and Romania), third-country nationals
are required to provide a proof of identity which is generally the passport. If the
passport is not available, in some circumstances, the residence card can be provided
as a proof of identity.

However, the periods of renewal and the renewal fees differ significantly across
Member States and across statuses. Third-country nationals are required to renew
their residence documents within a specified timeframe prior to expiry of the permit,
ranging from 3-6 months prior to expiry to 60 days after the expiration of permit.
Several application issues were identified with regard to renewal. With regard to the
FRD, too wide interpretation of grounds of public policy or public security or public
health, in particular with regard to not taking into account the severity of an offence
can lead to refusals. Some Member States broaden the scope of refusal grounds in the
FRD, e.g. Slovenia and Germany (sickness and disability), Spain (also sickness and
disability, tax and social security violations), as well as the LTR potentially impacting
the relevance of the Directives’ provisions.

4.3.7.2 Changes of status

In the vast majority of Member States, third-country nationals are allowed to change
status, provided that the conditions for the new status are satisfied. In most Member
States!’®, in order to change status, third-country nationals must meet the same
eligibility conditions and submit the same application along with required documents
as in the case of those applying for the first time and there is no facilitated procedure.
The main difference in terms of procedure is that the applicant does not need a visa
and the application can be submitted on the territory of the Member States, whereas
for some statuses, the first time applicants are subject to submission at the diplomatic
mission/representation in the country of origin. A practical obstacle reported by the
majority of Member States is that it is difficult to find publically available information
and understand the conditions and requirements for status change. Finally, while most
of the evidence required is easy to provide or can be obtained ex officio by the
competent authorities, some types of evidence, such as travel tickets may not
necessarily be kept by the applicant over the five year period. Also, documents to
prove ‘integration’ leave a certain level of discretion to the authorities. While change

175 AT, BE, BG, CY, DE, EE, EL, ES, FI, HR, LV, LT, MT, NL, PL, PT, RO, SI, SE
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of status is identified as a stakeholder need, the Directives remain ‘silent’ on this topic
with the exception of the S&RD that after completion of research or studies allows for
a status change for students and researchers for at least 9 months to either seek
employment or set up a business (Art.25(1)). This may affect relevance of the
Directives to meet the needs of third-country nationals with regard to status changes
as such changes are in general not regulated in the Directives.

4.3.7.3 Access to employment and employment related rights

All nine Directives include provisions on the right to access employment and
restrictions to this right. The FRD and LTR provide a ‘general’ right to employment and
self-employment (subject to some restrictions), while for the remaining categories of
third-country nationals (i.e. seasonal workers, ICTs, highly qualified, researchers,
students and the remaining categories under S&RD), employment is restricted to the
purpose for which the third-country national has been admitted for (e.g. seasonal
work).

The right to access to employment is indicated on the residence card in 19 Member
States!’®, in line with the SPD, which requires residence permits issued in accordance
with Regulation (EC) No 1030/2002 to indicate the information relating to the
permission to work irrespective of the type of the permit. Five Member States (BG, EL,
HR, IT, MT) do not indicate on the residence card that access is granted to the labour
market, in line with Regulation No 1030/2002, which raises an application issue with
regard to Art. 7(1) of the SPD (see section 6 on effectiveness for further details). This
may also affect relevance, as the reference to access to the labour market is of use to
Member State authorities in order to (quickly) control the legality of TCN's
employment situation and for TCN to be able to quickly prove this to different
authorities and services.

4.3.7.4 Equal treatment

Ensuring equal treatment of third-country nationals with nationals of the host Member
State, albeit with some restrictions, lies at the heart of the EU legal migration acquis
and constitutes an important factor in migration decisions by TCN. Seven Directives
(LTR, RD, BCD, SPD, SWD, ICT, S&RD) include provisions on equal treatment of third-
country nationals with respect to nationals of the Member State concerned, covering a
number of detailed aspects, including, inter alia, working conditions, freedom of
association, social security benefits, education, recognition of academic and
professional qualifications, tax benefits, access to goods and services and advice
services. The FRD and SD do not include provisions on equal treatment. As per the
SPD, with its very broad scope which also includes holders of purely national permits,
equal treatment also applies to (i) any holder of a residence permit who is allowed to
work and (ii) those who have been admitted for the purpose of work, which can thus
also include TCN falling under the FRD and SD.

As a general point, a substantial number of conformity issues in many Member States
have been identified, across all Directives, which may all also have an impact on the
practical application. This can result in certain equal treatment rights not being
(explicitly) guaranteed which may lead not only to uncertainty for third-country
nationals but also to exclusion of third-country nationals from certain equal treatment
rights that are guaranteed by the EU acquis.

Most issues have been identified with regard to social security benefits and access to
public goods and services.

In several Member States!”’, this concerns access to social security.. In Latvia, all
relevant national laws on state social allowances, social services and assistance

176 AT, BG, CY, CZ, DE, EE, ES, FI, HU, LU, LV, NL, PL, PT, SE, SI, SK.
177 BE, CY, HU, LV, PL, SI
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explicitly exclude from the scope of its application persons with fixed- term residence
permits, which may lead to improper application of the requirement of Regulation
No.1408/71 and replaced by 883/2004 and the respective equal treatment provisions
in the Directives. Similarly, in Slovenia, access to most payments under family
benefits schemes (e.g. childbirth grant, special childcare allowance, large family
allowance), payable from the state budget, are only granted when one of the parents
and/or the child, or only the child, possesses a permanent residence permit and
actually resides in Slovenia.'”® Furthermore, in Cyprus and Hungary, it was also
reported there is little information available about the right and modalities of
accessing social security and social assistance.

With regard to access to public goods and services, in Slovenia, only those with
LTR status can apply for non-profit rental housing, rental subsidies and housing loans
under public scheme. ”°In Poland, the Polish Constitution allows for a possibility of
setting differentiation in access to goods and services based on nationality with
respect to foreigners. Currently, however, no legislation in force has introduced such
restrictions. Some problems are identified also in Malta and Cyprus.

With regard to the right to equal treatment in terms of working conditions,
cooperation between national (governmental) authorities for the identification of
Third-country nationals is established formally by law or regulation®®. While 16
Member States'®! have a mechanism in place to monitor labour exploitation, eight
Member States'® do not. This is for example the case of Italy which, although it has
a sufficiently developed legal framework to sanction labour exploitation both at a
criminal and administrative level and to offer protection to victims, neither has a
mechanism to monitor labour exploitation, nor any other specific measures to prevent
labour exploitation!®. In Member States which have a monitoring mechanism, this
falls within the competence of various authorities such as the Labour Inspection Office,
the Anti-discrimination authority, the Tax and Customs Board etc. Despite their
existence, the mechanisms in place are not always specifically tailored to third-country
nationals. As a result, abusive situations involving specific groups of migrants might
not be easily detected. Stakeholder consultations with the EESC confirm similar issues.

4.3.7.5 Integration requirements

Two Directives (FRD and LTR) stipulate that Member States may require compliance
with integration ‘measures’ (FRD) and ‘conditions’ (LTR). The Directives do not define
integration *‘measures’ and ‘conditions’. According to the Commission’s guidelines on
the FRD!®*, Member States may impose a requirement on family members to comply
with integration measures under Article 7(2), but this may not amount to an absolute
condition upon which the right to family reunification is dependent. The Directives do
not define integration ‘measures’ and ‘conditions’. Integration ‘measures’ (or pre-
integration measures) could refer to measures conducted in the immigrant’s country
of origin, including language courses, ‘adaptation’ and civic orientation courses,
including courses on history and culture of the country of origin®®. In contrast,

178 parental Protection and Family Benefits Act/ Zakon o star§evskem varstvu in druZinskih prejemkih, 3
April 2014, and subsequent modifications.
gz Housing Act/ Stanovanjski zakon, 19 June 2003, and subsequent modifications.

Ibid.
181 BE, BG, CY, CZ, DE, EE, EL, ES, FI, LT, LU, MT, NL, RO, SE, UK.
182 AT, HR, HU, IT, LV, PL, PT, SI.
183 Council of Europe, Group of Experts on Action against Trafficking in Human Beings (GRETA) (2014),
Report concerning the implementation of the Council of Europe Convention on Action against Trafficking in
Human Beings by Italy, GRETA(2014)18, https://rm.coe.int/1680631cc1; Council of Europe, Group of
Experts on Action against Trafficking in Human Beings (GRETA) (2017), Report on Italy under Rule 7 of the
Rules of Procedure for evaluating implementation of the Council of Europe Convention on Action against
Trafficking in Human Beings, GRETA(2016)29, https://rm.coe.int/16806edf35.
184 COM(2014) 210 final
185 TOM (2009), Stocktaking of international pre-integration measures and recommendations for action
aimed at their implementation in Germany
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integration ‘conditions’ as laid down in the LTR refer to evidence of integration in the
host society.

Integration requirements and measures differ significantly across Member States. In
12 Member States'®®, there are mandatory integration requirements, while in the
remaining Member States, integration measures (such as language and integration
courses) are voluntary. In five of these!®’, the mandatory integration requirements
only concern applicants for long-term residence, who need to demonstrate integration
through knowledge of national language(s) and knowledge about society and culture
of the country. In some Member States (BE, DE, NL), not attending the integration
and language courses may also result in a financial fine or in the withdrawal of social
benefits for a number of days. However, no issues affecting the relevance of the
Directives provisions were identified.

4.3.8 Intra-EU mobility phase

Enhancing and promoting intra-EU mobility, with the underlying aim to make the EU
an attractive destination as a whole, is a specific objective in several Directives and
provisions regulating intra EU-mobility of third country nationals from one Member
State to a second one for the purpose of taking short or long-term residence and work
can be found in six Directives (LTR, BCD, ICT, SD, RD S&RD). The main needs of
third-country nationals eligible for intra-EU mobility relate to simple, inexpensive and
swift access to residence permits in a second Member State. Overall, these needs
appear to be met both in terms of the Directives’ relevant provisions and their
practical application, although possibly relevance could be increased if the facilitations
to intra-EU mobility could be expanded to also cover (some) procedures and
documentation requirements.

Third-country nationals and their families overall are facilitated if they wish to exercise
their right to intra-EU mobility, without needing to acquire entry visa and with the
possibility to submit their residence or work applications without having to leave the
European Union (either inside the first or second Member State).

Few Member States have provided for additional facilitations to the procedures and
documentation requirements for mobile third-country nationals (e.g. shorter
application processing times, an exemption from need to provide proof of sickness
insurance, as well as exemptions from integration measures, proof of accommodation
and labour market tests). Member State also still have the discretion to decline an
application.

In terms of rights for family members of mobile third country nationals: these are
subject to national legislation, and very few Member States make any connection with
rights in first Member States.

Short-term mobility, as far as regulated by the current Directives is facilitated by the
fact that only five Member States apply any regime for notification and only two for
authorisation; only two Member States require additional documents in addition to
residence permit and valid travel documents for short term mobility.

4.3.9 End of stay phase

The main needs of third-country nationals in this phase are clear information about
the right to export certain benefits, as well as the possibility to de facto export these,
as well as the possibility to be absent from the Member State during a certain period
without loss of residence permits/rights. While some of the Directives include address
the right to export benefits and periods of absences, certain implementation issues
might affect their relevance.

186 AT, BE, BG, CY, DE, EL, FI, HR, IT, LU, MT, NL
187 ¢y, EL, HR, LU, MT

June, 2018 102



Fitness check on legal migration

The SPD, SWD and ICT and BCD include provisions regarding the export of social
security benefits to the home country that the TCN or family members who reside in
a third country and who derive rights from the TCN shall receive, in relation to old age
(SPD and ICT), invalidity and death (SPD and ICT), statutory pensions (SPD, ICT and
SWD) based on those workers’ previous employment and acquired in accordance with
the legislation referred to in Article 3 of Regulation (EC) No 883/2004, under the same
conditions and at the same rates as the nationals of the Member States concerned
when they move to a third country (equal treatment applies). In several cases, the
exportability of social security benefits is governed by bilateral agreements with the
respective third country. Where this applies, the scope, modalities and procedures for
the transfer of the benefits are set out in the agreement. In such cases, third-country
nationals would usually have to apply for a transfer of social security benefits to local
authorities in their country of origin.'® However, finding information on the scope and
modalities of transferring certain social security benefits is a challenge. In the absence
of a bilateral agreement with a third country, the general principle of the portability of
pensions in respect of old age, death or invalidity should apply.'®°

There are however practical implementation issues in a number of Member States,
potentially undermining the relevance of the Directives’ provisions.*° In the
Netherlands, benefits can be transferred without the existence of a bilateral
agreement, but only a certain share of the total amount (e.g. receive a pension based
on a minimum of 50% of the net minimum wage) can be accessed, whereas a social
security treaty can guarantee access to the full amount. Lastly, in Slovenia, national
legislation specifies that a third-country national may receive pension rights in a third-
country if Slovenia concluded a bilateral agreement or if a third country recognises
such a right to Slovenia’s nationals.

With regard to absences from a Member State, the LTR*** and BCD**? contain
provisions regulating the period of absences tolerated outside the EU before a
residence permit is withdrawn. As the other legal migration Directives do not contain
provisions on this topic, the legislative framework in a humber of Member States’ does
not provide for rules in this area for permits issued based on the FRD, SD and RD.*?
Most Member States comply with the provisions set in the LTR regarding the minimum
period of absences from the EU before a long-term residence permit is withdrawn'°*
and a few have allowed for a longer period of absence in their legislation, in
accordance with the option left in Article 9(2) of LTR.*®> However, there is incorrect
transposition of Article 9(1)(c) in some Member States'®® It is due to a restrictive
interpretation of the geographical scope of the provision — 12 consecutive months
outside the EU and it was transposed as 12 consecutive months outside the Member
State. As these issues are limited, they do not affect the relevance of the Directives’
provisions.

188 BG, CZ, EE, HU, LV, PT and SI.

189 As established by Articles 12(4) of the SPD and in the other relevant Directives.

190 As shown by the transposition of Article 12(4)(e) of the SPD, partial conformity was noted in BG, CZ, DE,
EL, FR, LV and SI. For example, in CZ, national legislation does not provide explicitly for such principle in its
national legislation, and in DE and LV this principle can be limited by the scope of bilateral agreements
signed with third countries.

191 Article 9(1) of the LTR stipulates that third-country nationals are now longer entitled to the states in case
of an absence for a period of 12 consecutive months from the territory of the Member State

192 Article 16(4) of the BCD states that by way of derogation from Article 9(1)(c) of the LTR, Member States
shall extend to 24 consecutive months the period of absence from the territory of the Community which is
allowed to an EC long-term resident holder of a long-term residence permit with the remark referred to in
Article 17(2) of this Directive and of his family members having been granted the EC long-term resident
status.

193 AT, BG, CZ, EE, FR, HU, LV, MT, PL, SE and SI.

194 With the exception of EE and ES.

195 AT and FI provide for two years of absence, and France provides for three years of absence.

1% HR, NL, PL, SI and SK.
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With regard to overstaying, a document from the Parliamentary Assembly of the
Council of Europe, from 2007, estimates that over 5.5 million irregular migrants
live in the EU.'®’ Overstaying and transition into irregular stay may have serious
consequences, including:

* Loss of legal status may lead to destitution and social problems (irregular
migrants do not have access to healthcare, education, or language
support)

* The presence of irregular migrants may lead to exploitation in the
grey/black labour market.

* Overstayers who transition into irregular stay are subject to return and
expulsion measures, possibly including detention measures. This causes
expenditure for Member States and human costs for migrants.

There are several EU and national level responses to overstaying, however gaps
remain. The EU level response on the issue of overstay therefore focused - in essence
- on promoting more efficient return and, at the same time, setting up a legal frame
(rules on legal migration, visa and borders) which makes sure that those who are
admitted will comply with migration rules and return upon expiry of their right to stay.

The Directives covering legally residing Third-country nationals include indeed some
clauses in relation to overstaying/ transition into irregular stay (without explicitly
referring to the issue in most cases). The Seasonal Workers Directive!®® is particularly
relevant in this respect, as it contains provisions to prevent overstaying and
temporary stay from becoming permanent.

Member States broadly have resorted to three main policy options to address the issue
of irregular migration:

* Temporary toleration (or tolerated stay) - implemented, for example,
because return is temporarily not possible (due to problems with readmission or
other circumstances making fundamental rights compliant return impossible)

* Regularisation - this accepts the social reality of the presence of irregular
migrants and confers a legal status upon them. Regularisations may have
unwanted effects, such as a ‘bus stop queue’ whereby irregular migrants
continue to enter a Member State in anticipation of a further regularisation.
Moreover, large scale regularisation measures may be a pull factor for further
irregular migration. Regularisation are also contrary to the logic of fair
migration management, since they "reward" irregularity.

* Return - which, although expensive and time-consuming, is most consistent

with the logic of border controls and ‘migration management’.*%°

In recent years, Member States increasingly use voluntary departure (e.g. through
reintegration packages) as an incentive to encourage irregular migrants (including
overstayers) to voluntarily comply with the obligation to return. Few (seven) Member
States have established measures encouraging circular migration as per SWD (recital
34).2% Measures encouraging circular migration in two Member States are mainly
targeted at allowing seasonal work in specific sectors such as agriculture and/or
tourism.?! Employment in the Member State is possible for 9 months within a 12
months period and the scheme is accompanied by measures encouraging return to the
country of origin.

197 Regularisation programmes for irregular migrants, http://www.unhcr.org/4b9fac519.pdf
198 http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014L0036&from=EN
199 Research on Migration: Facing Realities and Maximising Opportunities. A Policy Review,
https://ec.europa.eu/research/social-sciences/pdf/policy_reviews/ki-04-15-841_en_n.pdf
200 pE, EL, ES, IT, PL, PT and SE.

201 ES and IT.
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4.4 EQ1E. To what extent is the way that Member States implement
the Directives relevant to the initial objectives, and to current
needs?

This section addresses the implementation of the Directives with regard to ‘may
clauses’ and the extent to which the transposition and application of these clauses by
Member States impacted on the relevance of the Directives to meet their initial
objectives and the current needs across the migration phases.

The table below gives an overview of the main sources of information utilised and the
key conclusions of EQ1E%%,

Research Sources of Key conclusions

questions information
EQ1E. To what extent| 1Ci Contextual Member States have implemented
does is the way that analysis: Intervention [several more restrictive may clauses
Member States logics: Internal across the migration phases that might
implement the Coherence of the EU [impact the ability of the Directives to
Directives relevant to | legal migration meet some of their initial objectives.
the initial objectives Directives However, overall the implementation in
and to current needs? Member States does not particularly

1Cii Contextual
analysis: Intervention
logics: External
Coherence of the EU
legal migration
Directives

impact the relevance of the Directives.

Contextual analysis :
Intervention logic:
Directive specific
paper

2A Evidence base for
practical
implementation of the
legal migration
Directives: Synthesis
report

3Ai Public and
stakeholder
consultations: EU
Synthesis Report

3Aii Public and
stakeholder
consultations: OPC
Summary Report

The sections below give an overview of the extent to which the scope of the Directives
and their implementation meets across the different migration phases.

4.4.1 Key points

Overall, the Member States collectively transposed the 40 more restrictive may
clauses analysed as part of the Task II application study 508 times (based on
provisions which were reviewed as part of the structured legal analysis undertaken as

202 please note that EQ1D is addressed as part of the EU added value section.
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part of the Task II application study), and the 6 more permissive may clauses 31
times resulting from the Directives across the phases®®3.

Figure 14 shows the total number of transposed may clauses by Member State. It is
visible that the Member States have overwhelmingly implemented restrictive may
clauses and those that have implemented most may clauses are Estonia, Malta,
Netherlands, Luxembourg and Germany, whereas Greece, Croatia, Lithuania, Latvia
and Portugal have transposed the least may clauses.

Figure 14. May clauses transposed in Member States

B Total more restrictive may clauses transposed M Total more permissive may clauses transposed

35
PAS 28
A g ' A 2 ' 25 2
20 13 20 20 " 13 19
15 13
12 11] 1

AT BE BG CY CZ DE EE EL ES FI FR HR HU IT LT LU LV MT NL PL PT RO SE SI SK

Source: Task II, Annex 2

The transposition of several may clauses in the Member States might impact the
relevance of the Directives to meet their initial objectives as summarised below:

1. Pre-application (information) phase: no may clauses identified.

2. Pre- application (documentation) phase: Limiting the scope of the FRD may to
some extent hamper the relevance of the Directive to meet the objectives to
protect family life and unity.

3. Application phase: 17 Member States have transposed more restrictive may
clauses in Art.20 of the SD enabling Member States to require applicants to pay
fees for the processing of applications in accordance with this Directive, which
might influence the relevance of the Directive to attract and retain students
especially when these fees are high.

4. Entry and travel phase: No issues were identified with regard to SPD Art.4(1)
on the single application procedure.

5. Post-application phase: May clauses in Art.13 LTR enabling Member States to
issue residence permits of permanent or unlimited validity on terms that are
more favourable than those in the Directive but which do not confer the right of
residence in other EU Member States might reduce the relevance of the LTR to
achieve the objective to enhance intra-EU mobility.

6. Residence phase: More favourable may clauses transposed under the SD might
contribute to increased relevance of the Directive to meet the objective of

203 A total of 46 may clauses were included in the structured legal analysis and checked for conformity.
Those that were not included as of now (for example those related to personal scope) will be submitted in a
revised version of this report.
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attracting and retaining certain categories of TCN. Several may clauses
transposed under the BCD and SPD, such as enabling the Member States to
conduct labour market tests, might reduce the relevance of the Directive to
meet its initial objectives, although they might impact more the effectiveness.
The transposition of several restrictive may clauses may reduce the relevance
of the LTR to meet the objectives with regard to promoting integration and
socio-economic cohesion.

7. Intra-EU mobility phase: While the Member States have transposed rather
restrictive may clauses under the RD and the LTR, reducing the ability of these
Directives to meet the objectives regarding enhancing intra-EU mobility,
those more permissive may clauses transposed by Member States as part of
the BCD (enabling TCN to launch an application for another Blue Card from the
first Member State or issuing temporary permits in cases where the BCD
expires during the procedure) enhance the Directives’ ability to meet this
objective.

8. End of stay phase: More restrictive may clauses in Art.5(3) of the RD,
concerning the need for a written statement of a research organisation
regarding the responsibility for reimbursing the costs related to return of an
illegally staying TCN, do not impact the relevance of the Directive to meet the
initial objectives, but might impact the relevance of meeting the needs of
stakeholders. The more permissive may clauses in Art.9(2) of the LTR, which
indicate that absences exceeding 12 consecutive months or for specific or
exceptional reasons shall not entail withdrawal or loss of status, might enhance
the relevance of the Directive to respond to the objective of promoting
integration and socio-economic cohesion in the Member States.

4.4.2 Pre-application (information) phase
No may clauses identified.
4.4.3 Pre- application (documentation) phase

In this phase the structured legal analysis undertaken as part of the Task II
application study has identified several relevant may clauses in the FRD, SD, RD and
BCD. Below, their transposition in Member States is shown.

The majority of Member States has transposed the more restrictive may clauses in
Art.7(1) of the FRD requiring the applicant to prove evidence on a) accommodation
(15 Member States), b) sickness insurance (13 MS) and c) stable and regular
resources sufficient to main him/herself and the family (19 Member States). However,
only a limited number of Member States transposed the may clause focussing on
complying with integration measures (Art.7(2), 5 Member States). Furthermore, 12
Member States have restricted the scope of the FRD through may clauses in Art.15(1)
that state that issuance of an autonomous residence permit may be limited to spouses
or unmarried partners in cases of breakdown of the family relationship. These limits
might impact the relevance of the Directive to meet the objectives to protect family
life and unity especially if the couple have children.

In the BCD transposition, 16 Member States have transposed the more restrictive may
clause in Art.5(2) requiring the applicant to provide his/her address in the territory of
the Member State concerned. This however, has no impact on the relevance of the
Directive.

4.4.4 Application phase

In this phase the structured legal analysis undertaken as part of the Task II
application study has identified several relevant may clauses in the SD, RD, SPD, and
BCD. Below, their transposition in Member States is shown.

As part of the SD, 17 Member States have transposed more restrictive may clauses in
Art.20 enabling Member States to require applicants to pay fees for the processing of
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applications in accordance with this Directive, which might influence the relevance of
the Directive to attract and retain students, especially if the fees charged are high.
In the RD, 14 Member States have transposed more permissive may clause in
Art.14(3) enabling applicants to submit an application in accordance with national
legislation when the TCN is already on the territory of the Member State. This in fact
enhances the objective to attract researchers, as those already legally present in the
Member State do not have to return to their country of origin to lodge the application,
for example if they have identified a suitable research post and would like to take it up
immediately.

With regard to the SPD, 13 Member States have transposed the more permissive may
clauses in Art.4(1) enabling either third-country nationals or employers to submit an
application, and in cases of submission by third-country nationals enabling a
submission either from a third country or within the EU. Similarly, 13 Member States
have transposed more permissive may clauses from the BCD (Art.10(3)) enabling TCN
to submit the application within the Member State if the TCN is legally present in the
Member State. Allowing for different application modes will simplify the process for
TCN and their sponsors.

4.4.5 Entry and travel phase

In this phase the structured legal analysis undertaken as part of the Task II
application study has identified relevant may clauses in the SPD (Art.4(1), described
already above.

4.4.6 Post-application phase

In this phase the structured legal analysis undertaken as part of the Task II
application study has identified several relevant may clauses in the SPD (in Art.4(1),
described already above), and LTR. With regard to the LTR 13 Member States have
transposed Art.13 enabling Member States to issue residence permits of permanent or
unlimited validity on terms that more favourable than those in the Directive, (while 13
Member States have transposed this partially). This transposition might reduce the
relevance of the LTR to achieve the objective to enhance intra-EU mobility, as the
permits resulting from transposing this may clause do not confer the right of residence
in other Member States provided by Chapter III of the LTR.

4.4.7 Residence phase

In this phase the structured legal analysis undertaken as part of the Task II
application study has identified relevant may clauses in the SD, RD, BCD, LTR and
SPD. Below, the transposition of key may clauses in Member States is presented.

Under the SD, more permissive may clauses in Art.17(1) enabling students to exercise
self-employed economic activity have been transposed by 15 Member States, whereas
only 8 limit the economic activity in the first year (Art.17(3)) and only 9 require
students to report in advance (Art.17(4)) that they are engaging in economic activity.
These clauses contribute to the relevance of the Directive to meet the objective of
attracting and retaining certain categories of TCN, as well as boosting competitiveness
and economic growth.

Member States have transposed several may clauses under the RD. 16 Member States
have transposed the may clauses in Art.5(6), which enable Member States to
withdraw or refuse to renew the approval of a research organisation that does not
meet the necessary requirements. Further, 17 Member States have transposed may
clauses in Art.10(1) on withdrawing or refusing to renew a residence permit acquired
fraudulently or for reasons of public policy, security and health (Art.10(2), which
however has not impact on the relevance of the Directive to meet its objectives, as
long as the interpretation of the reasons is not too wide, which would negatively affect
the general objective of transparency and legal certainty for TCN.
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Several may clauses under the BCD have been transposed across the Member States.
15 Member States have transposed more restrictive may clauses under Art.8(2)
enabling the Member States to conduct labour market tests for Blue Card applicants
and 12 Member States have transposed more restrictive may clauses under Art.9(3)
enabling them to withdraw or refused to renew Blue Cards on the basis of a) public
policy, security or health, b) when the Blue Card holder does not have sufficient
resources to main him/herself, c) when the TCN has not communicated an address,
and d) when the Blue Card holder applies for social assistance. On the other hand, a
smaller number of Member States have restricted equal treatment through may
clauses in Art.14(2); 9 Member States have restricted access to university and 4
Member States have restricted equal treatment of Blue Card holders to those cases
where the residence lies within the Member State’s territory. Nevertheless, these
restrictions might reduce the relevance of the Directive to meet their initial objectives
to attract and retain certain categories of third-country nationals, or addressing labour
shortages, although they might impact more the effectiveness (see section 6).

Under the LTR, 13 Member States have transposed the may clauses in Art.5(2)
imposing the requirement to comply with integration conditions on third-country
nationals, which is indeed relevant considering the objective to promote integration
and social cohesion.

With regard to equal treatment, 11 Member States have transposed may clauses in
Art.11(2) restricting equal treatment to third-country nationals and their family
members whose residence is within the territory of the Member state. Further, 12
member States have transposed may clauses in Art.11(3)(a) restricting equal
treatment with nationals with regard to access to employment and self-employment
and 12 Member States have restricted access to education and training to those with
proof of an appropriate language proficiency (Art.11(3)(b)). However, only 4 Member
States have transposed the may clause in Art.11(4) restricting equal treatment in
respect of social assistance benefits, although only 2 Member States have transposed
the more permissive may clause in Art.11(5) granting access to additional benefits to
third-country nationals. These transpositions may reduce the relevance of the LTR to
meet the objectives with regard to promoting integration and socio-economic
cohesion, as well as the general objective to ensure equal treatment (albeit with
certain restrictions).

In this phase the structured legal analysis undertaken as part of the Task II
application study has identified several relevant may clauses in the SPD (Art.4(1),
described already above. Further, nine Member States have transposed may clauses in
Art.12(2) restricting equal treatment in respect to access to employment of some
third-country nationals, access to university, limiting family benefits and restricting
access to housing, which however does not impact the relevance of the Directive to
meet its objectives regarding Management of economic migration flows, or preventing
exploitation.

4.4.8 Intra-EU mobility phase

In this phase the structured legal analysis undertaken as part of the Task II
application study has identified relevant may clauses in the RD, BCD and LTR.

19 Member States have transposed more restrictive may clauses under the RD
Art.13(3) requiring the TCN to have a new hosting agreement for a researcher staying
in another Member State for more than three months, which might restrict the ability
of researchers to stay longer in another Member State and impact the relevance of the
Directive to meet the objective of enhancing intra-EU mobility.

With regard to the BCD, several may clauses have been transposed in the Member
States. 14 Member States have transposed more permissive may clauses enabling the
TCN to launch an application for another Blue Card while still residing in the first
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Member State (Art.18(3)), and 17 have transposed the may clause on issuing a
temporary permit in cases the BCD expires during the procedure (Art.18(5) thus
providing conditions for easier intra-EU mobility. However, 14 Member States have
transposed the more restrictive may clause in Art.18(6) holding the applicant and/or
the employer responsible for the costs of return, if necessary. These might inhibit the
ability of the Directive to respond to needs of stakeholders for facilitated intra-EU
mobility.

As regards the LTR, 12 Member States have transposed Art.14(3) enabling Member
States to give preference to EU citizens at their labour markets, as well as to third-
country nationals already residing in a Member State compared to third-country
nationals entering the Member State, de facto having a negative impact on the intra-
EU mobility and the ability of the LTR to meet this objective.

4.4.9 End of stay phase

In this phase the structured legal analysis undertaken as part of the Task II
application study has identified relevant may clauses in the RD, and LTR.

19 Member States have transposed more restrictive may clauses in Art.5(3) of the
RD, which state that Member States may require in accordance with national
legislation, a written undertaking of the research organisation that in cases where a
researcher remains illegally in the territory of the Member State concerned the
research organisation is responsible for reimbursing the costs related to his/her stay
and return incurred by public funds. This however does not impact the relevance of
the Directive to meet the initial objectives, although it might impact the ability to meet
the needs of stakeholders, including third-country nationals and the hosting
institution, as it might contribute to a reluctance of the hosting institutions to provide
such guarantees and in turn pose difficulties for researcher to find an institution willing
to provide this guarantee.

With regard to the LTR, 17 Member States have transposed more permissive may
clauses in Art.9(2) indicating that that absences exceeding 12 consecutive months or
for specific or exceptional reasons shall not entail withdrawal or loss of status, thus
enhancing the relevance of the Directive to respond to the objective of promoting
integration and socio-economic cohesion in the Member States.

4.5 EQ1F. To what extent are the provisions of the Directives, and
the way these are implemented, relevant in view of future
challenges?

The section below addresses how the provisions outlined across the EU legal migration
Directives are relevant in the context of future socio-economic, demographic, security
and environmental challenges forecasted to affect both the EU and wider regions
globally. Once these particular projected global trends are outlined, particular
provisions of the EU legal migration acquis (in addition to the methods through which
they are implemented) that are likely to be affected by these projections, are
considered in order to surmise to what extend the Directives will remain relevant in
their current form in light of future challenges.

The table below gives an overview of the main sources of information utilised and the
key conclusions of EQ1F.
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Research question

Sources of

Key conclusions

To what extent are the
provisions of the
Directives, and the way
these are implemented,
relevant in view of future
challenges?(EQ1F)

information

1Biii Contextual
analysis: drivers for
legal migration: past
developments and
future outlook,

2A Evidence base for
practical
implementation of
the legal migration
Directives: Synthesis
report

3Ai Public and
stakeholder
consultations: EU
Synthesis Report

3Aii Public and
stakeholder
consultations: OPC
Summary Report

Additional desk
research

The flow of migration to the EU is
likely to be affected by a number of
projected socio-economic,
demographic, environmental and
security factors. Socio-economic and
demographic factors are expected to
have the greatest impact to the
provisions currently outlined across
the EU legal migration Directives
and the methods in which they are
implemented across Member States.

Socio-economic and demographic
pull factors will include the EU’s
aging population, skills shortage
across sectors and the sectoral
transition to a service-based
workforce.

Socio-economic push factors will
include the ‘youth-bulge’
phenomena and expansion of middle
class populations in migrant sending
regions. In addition, significant
environmental drivers which can
stem from immediate,
environmental disasters that compel
forced migration, or the gradual
degradation of domestic living
conditions and economic prospects,
are likely to affect the flow of
migrants seeking protection.

In light of future global trends likely
to affect legal migration to the EU,
the legal migration Directives are to
some extent “undermined” by the
accessibility of the application
processes. This accessibility applies
to both high application costs in
some Member States and complex
application procedures, which could
deter the high and low skilled
migrants the EU needs from
applying to work in the EU. Other
factors that undermine the
application processes include the
current procedure for recognising
diplomas (which similarly can deter
highly skilled and educated workers

from applying to work in the EU)
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Research question Sources of Key conclusions

information

At present, some national schemes
offer more favourable conditions and
procedures than their EU legal
migration Directive equivalents.
Additionally, the intra-EU mobility
under the BCD, ICTD, S&RD and RD
could be strengthened. A final point
of consideration for the future
relevance of the EU legal migration
Directives are their current
provisions regarding TCN
vulnerability to labour exploitation.

The sections below explore the different drivers forecasted to influence migration
patterns towards the EU. These span socio-economic, demographic,
environmental and political (in terms of security) factors which will affect Third-
country nationals dependent on the category of migrant they represent. These varying
projected factors are then considered in the context of potential problems identified
with the provisions of the legal migration Directives and their current methods of
implementation across Member States.

4.5.1 Future challenges affecting migration to the EU
4.5.1.1 Key points

The flow of migration to the EU in the short to medium term (2015-2030) is likely to
be affected by a number of drivers (push and pull factors) which comprise socio-
economic, demographic, security and environmental components. These projected
trends are expected to occur in the EU directly, or affect the regions from which
migration to the EU will stem; they are important to the relevance of the provisions
outlined across the EU legal migration acquis, and the ways in which they are
implemented.

Socio-economic drivers are expected to be the dominant factors affecting migration
flows to the EU; GDP growth, poverty alleviation and expansions of middleclass
populations across regions globally are expected to affect skills shortages,
employment levels and labour supply and demand in both origin and destination
countries or regions. Forecasted demographic trends include global aging populations
(most pertinent in the EU), increases and declines in fertility rate and the ‘youth bulge’
phenomena effecting migrant origin regions. To accommodate these socio-economic
and demographic transitions, the current EU legal migration Directives will need to
remain accessible in order to attract and retain workers from outside the EU.

Environmental drivers, which can stem from immediate, environmental disasters
that compel forced migration, or the gradual degradation of domestic living conditions
and economic prospects, are likely to affect the flow of migrants seeking protection. Of
particular relevance is the anticipated growth in the number of asylum seekers
arriving to Europe from agricultural regions experiencing pronounced temperature
increases. Projected population growth and change will in turn transfigure the
individual needs of Member States in accommodating this population influx, and thus
there will be a need to redefine and recalibrate the scope and conditions of the EU
legal migration Acquis to accommodate this.

Security factors are embodied by the projection of the continuation of current
protracted conflicts. While political, economic and social conditions in the MENA
region, sub-Saharan Africa and South Asia will likely remain a source of new conflicts
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and affect refugee flows out of these areas and into Europe, the impact of forced
migration due to conflict will not likely have a significant impact on the labour markets
of destination Member States and so is not expected to affect either legal migration
flows to the EU, nor the relevance of the EU legal migration Directives. The four
categories of factors are outlined below.

4.5.1.2 Socio-economic factors

A recent World Bank estimation predicts that world GDP growth will strengthen to
2.9%°%2%* for 2018 and 2019, thus demonstrating a relatively firm increase from 2.7%
in 2017.

The socio-economic factors of particular pertinence to the provisions outlined across
the EU legal migration acquis, and the methods of their implementation, will be those
that stem from projected rises in global GDP and GDP per capita growth, an expansion
of the middle-classes across regions and a rise in the working age population (‘*youth
bulge’ phenomena) in the MENA region and sub-Saharan Africa, which is expected to
stimulate migration flows from these regions to the EU. Other factors relevant to the
EU legal migration Directives are anticipated skills shortages across EU Member
States, European sectoral transition to a service-based workforce and a corresponding
alteration in the skills needed across Europe, for which a projected surplus of medium
skilled workers will create a demand for the migration of both high and low skilled
workers from outside the EU. Many of these demographic factors are foregrounded by
the demographic global trend of an ageing population, which is expected to be most
pronounced in Europe.

Forecasting global poverty, development and inequality

The economies of the EU and other developed regions will present less growth than
the world average of 2.9%2%, yet still represent considerable levels of growth
irrespective of the global average estimate. Although Middle Eastern, North African,
Sub-Saharan African and Latin American countries will experience higher rates of
growth of their overall GDP and GDP per capita, this will not be significant enough
to reduce the income disparities between these regions and those countries with
advanced economies, by 2030. This particularly applies to the EU; for example, by
2030, Sub Saharan African GDP per capita is expected to double, yet it will still only
comprise approximately 10% of the EU’s?%,

Russia, Turkey, China and India are expected to experience a dramatic increase in
their GDP and GDP per capita; this might affect migration flows to the EU that stem
from Asia. These emerging economies outperform developed economies when looking
at projected average growth of real wages over 2011-2030, including real exchange
rates®®’; yet despite this level of growth, income per capita in India and China will still
remain at a much lower level that the EU average. A negative relationship between
inequality within the country of origin, and emigration rates was found to be
particularly applicable in the case of middle-income countries®®, This suggests that
lower levels of inequality in middle-income economies will drive migration. This
creates a complex picture of how such growth in China and India will affect migratory
flows to Europe. Although a middle-income country, China has a level of inequality

204 Chapter 1: Global Outlook’ in Global Economic Prospects: A Fragile Recovery, World Bank Group, 2017
https://openknowledge.worldbank.org/bitstream/handle/10986/26800/9781464810244.pdf

205 Growth for the United States, Euro Area and Japan for 2018 and 2019 are as follows: (2.2%, 1.9%;
1.5%, 1.5%; 1.0, 0.6%) Global Economic Prospects, World Bank Group, 2017

206 Gros, D., & Alcidi, C. The Global Economy in 2010: Trends and strategies for Europe, 2014.

207 Global wage projections to 2030, PWC, 2013. https://www.pwc.co.uk/assets/pdf/global-wage-
projections-sept2013.pdf

208 'The relationship between inequality in the origin country and emigration’ JRC Contribution to Policy
documents, 2017.
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higher than both India and at the EU level?%, therefore migration from China to the
EU, coupled with its own considerable growth, is unlikely to present a significant, or
growing migratory pressure to the EU. As India is a lower-middle-income country, the
negative relationship between in-country inequality and emigration does not apply to
it. However, its high level of inequality (representing a large disparity between its
highest and lowest earners) and its own growth in GDP and income per capita,
suggests that India and China will contribute to a significant pull effect on migratory
flows from Asia and thus possibly contribute to a relieving of pressure relating to Asian
migratory flows to Europe, other factors remaining constant.

In 2030, it is estimated that the world will have 40% fewer people living in extreme
poverty and witness a considerable expansion of its middle class. All regions will
show improvement in terms of human development, with low-income regions
converging relatively fast with developed ones.

Sub-Saharan Africa will remain the sub-region with the lowest HDI and far behind the
next two lowest sub-regions (South Asia and the Middle East and North Africa)?®°.
Furthermore, despite some improvements in terms of poverty reduction and the
expectation that the current rate of poverty in Sub-Saharan Africa could fall to
between 16 and 30 %2 by 2030, the sub-region’s share of global poverty will
increase to 82%?2*2. This will be confounded by the anticipated continued decrease in
poverty in Asia’!®. However, while the Asia Pacific’s share of the global middle class is
expected to have risen from 46% in 2015 to 65% in 2030, Sub-Saharan African’s
share is expected to stay at 4%2'%,

The Middle East and North Africa (MENA) region will also experience a significant
increase in their middle class populations, yet this will still only represent around 4%
of the global share®!®>. The MENA region is defined by extreme disparities with regard
to income (between both countries and individuals within that country), productivity
levels of various economies, and by a large gulf between energy and non-energy
sectors in countries with ample resources. Factors driving migration flow from the
MENA region to the EU include the emigration of skilled personnel to countries
(including EU) where skilled workers are lacking. Levels of young adults that
immigrate to Europe or North America has been interpreted as a form of irregular
migration, as it has been observed that in some cases, migrants from particular
regions already have a job when migrating®!®. Regardless, the fact that the MENA
region retains the highest youth unemployment rate in the world (against an average
global decline?”)?!® due to a stark increase in the working age population and due to
the economic deadlocks facing some MENA countries?!®, means that future migratory

209 The Gini coefficients (where 0 represents total equality and 1 total inequality) for the EU-28, India and
China are, respectively: 30.7, 35.2, and 42.7. (Eurostat 2016; World Bank)
210 Human Development Report 2013, The Rise of the South: Human Progress in a Diverse World, United
Nations Development Programme (UNDP), 2013
211 Africa’s Pulse’, The World Bank, 2013
212 chandy, L., Penciacova, V., Ledlie, N., ‘Africa’s Challenge to End Extreme Poverty by 2030: Too Slow or
Too Far Behind?’ Brookings, 2013 https://www.brookings.edu/blog/up-front/2013/05/29/africas-challenge-
to-end-extreme-poverty-by-2030-too-slow-or-too-far-behind/
213 poverty and Equity Databank and PovcalNet, World Bank.
2‘5‘ Kharas, H., ‘The unprecedented expansion of the global middle class: an update’, 2017.

Ibid.
216 Bommes, M., Fassmann, H., Sievers, W. ‘Migration from the Middle East and North Africa to Europe: Past
Developments, Current Status and Future Potentials’. Amsterdam University Press, 2014. P163. The authors
cite a study on irregular migration in Algeria, which found 63% of all irregular migrants already had a job in
Algeria.
217 International Labour Organization, 2015. http://www.ilo.org/beirut/media-
centre/news/WCMS_412797/lang--en/index.htm
218 Arab Youth Survey. The Middle East: A Nation Divided’ ASDA’, A Burson-Marsteller Arab Youth Survey
2017. Youth unemployment in the region currently stood at 30% in 2017.
219 Education and Entrepeneurship to address Youth Unemployment in MENA Region’ part of Expert Group
Meeting on “Strategies for Eradicating Poverty to Achieve Sustainable Development for All” United Nations,
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flows from the MENA region to the EU will likely affect the environment in which these
Directives are implemented.

Collectively, these global socio-economic trends relating to growth, poverty and
income will contribute to migratory flows to the EU up to 2030 in the following ways:

* The significant socio-economic growth of China and India will likely present a
variety of pull factors with regard to Asian emigration flows. The result of this
will be that a future Asian migration flow to the EU will not present a
considerable challenge or pressure to how the Directives will be implemented in
the future.

* Aslight increase in emigration from Sub-Saharan Africa to the EU is anticipated
because of a current decrease in levels of poverty, meaning that access to the
means needed to migrate will increase. However, this increase is estimated to
be slight because the high share of the Sub-Saharan population in poverty will
likely dictate that much of the Sub-Saharan population will still be unable to
participate in inter-continental migration flows.

Emigration from the MENA region to the EU due to socio-economic factors is expected
to have a considerable impact on the environment in which the Directives are
implemented. Push factors driving migration to the EU from the MENA region include a
considerable increase in the working age population, corresponding low levels of youth
unemployment and the economic deadlocks affecting some countries. The lack of
skilled personnel in the EU presents a continuing pull factor for skilled individuals
emigrating from the MENA region. As these are socio-economic trends which are not
expected to be mitigated up until 2030, migration flows from the MENA region will
present an important factor in the context of the implementation of the Directives on
legal migration.

EU labour market demand and supply: future trends

A number of factors may lead to a significant shrinking of the EU labour work force
and corresponding need for immigrant workers. It is anticipated that the projected
increase in life expectancy for women and men in Europe®?°, and the corresponding
ageing of the EU population will lead to inevitable aggregated labour shortages®??,
for which there will be a demand for a younger working population. Similarly, an
increase of female older workers is to become a driving force behind growth in the
employment levels of older people, and represents a rising trend across EU Member

States???.

Qualitative (or qualification) shortages?®* in the form of skills shortages and
mismatches have been observed at EU level. Through European Company Survey
data, it was observed that four in ten establishments in Europe reported difficulty in
recruiting employees with the skills required®?*. Qualification mismatch, defined as the
phenomenon of employees working in positions which are ill-matched to the
qualifications they hold (either through being over-qualified or under-qualified for their

New York, 10-11 May 2017. https://www.un.org/development/desa/dspd/wp-
content/uploads/sites/22/2017/04/Imed-Drine-ExpertMeeting_UN.pdf

220 Eyropean Commission, ‘The 2015 Ageing Report: Underlying Assumptions and Projection Methodologies’,
2015. A EUROPOP2013 projection suggests an increase of 7.1 years and 6.0 years for men and women
respectively, from 2013 to 2060.

221 1bid.

222 *\Employment and Social Developments in Europe: Annual Review 2016’, European Commission, 2016.
223 A quantitative labour shortage being defined as a situation in which labour demand is larger than labour
supply. ‘Labour market shortages in the European Union: Study for the EMPL Committee’, Policy
Department A: Economic and Scientific Policy, 2015.

224 Matching Skills and Labour Market Needs: Building Social Partnerships for Better Skills and Better Jobs’,
The Global Agenda Council on Employment, 2014
http://www3.weforum.org/docs/GAC/2014/WEF_GAC_Employment_MatchingSkillsLabourMarket_Report_20
14.pdf
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current position) demonstrates a relative shortage of medium-level qualifications
compared with the share of jobs at that same level, with a relative glut of candidates
with low level qualifications. The implications of high incidences of mismatched
employment can be lower wages for over-educated and under-educated employees?®®;
over-educated workers earn less than those with the same level of education that are
well-matched, while under-educated workers earn less than a well-matched individual
that has the same job. It has also been observed that over-educated workers
demonstrate less fidelity to the workplace and are more likely to be engaged in job
searching®?®. The implications of employment mismatching has a direct impact on
labour market supply and demand, affecting economic growth and productivity?%’.

The European economy is envisaged as undergoing a transition in which the service
sector will become its main driver??®, This sectoral change is foregrounded by other
globalisation trends, in which increased technological dominance across sectors will
lead to a decline in manufacturing and primary sectors. In turn, this will further
contribute to the increasing globalisation trends that precipitated the transition to
service sector dominance. Implications of this sectoral transition are a move toward
knowledge-based and consumer services, meaning the skills demanded to supply a
service-based workforce will change.

The EU legal migration Directives, with regard to employment, tend to focus on the
migration of highly skilled workers. In addition, policy structures across Europe tend to
favour high-skilled migrants over low-skilled, which might be detrimental in the
context of future labour gaps. The old-age dependency ratio®*® in Europe is anticipated
to increase from 25.9% to 38%; this will demand an increase of primary care workers,
which might be confounded also by the possible rise in a demand for childcare
workers, as a result of the increase in women entering the workforce®*°, Consequently,
both of these factors could represent a future need for low-medium skilled workers in
order to meet the demand to fill low-medium skilled occupations in the EU. As such,
the EU legal migration acquis might not be well enough equipped- with regard to its
personal scope - to accommodate and facilitate the flow of such low-medium skilled
migrants in the future. Although appropriate in the context the EU’s current labour
needs, the EU legal migration acquis might not be sufficiently relevant to address
these future skill needs.

The EU employment rate for 2016 stood at an average figure of 71.1%, the highest
that has ever been recorded annually for the EU. However, this figure encompasses a
considerable distribution between Member States with strikingly different respective
rates of employment. The Member State with the highest rate of employment in 2016
was Sweden (80%23!), while countries with employment rates below 60% fall into a
Balkan/ Caucasus group (including Greece). According to the European Commission’s
annual review of European employment and social developments for 2016, from 2013
to 2015 all Member States (except Luxembourg, Austria and Finland) recorded
increases in their levels of employment?**2, Unemployment levels in the EU are
expected to decline, reaching their 2008 levels by 2030. Nevertheless, considerable
disparities will continue to exist across the EU.

In 2015, both permanent and temporary employment increased across the EU; the
share of employees engaged in temporary contracts in 2016 was 14%. Job

2257gkills mismatch in Europe: Statistics Brief’, International Labour Organization, 2014.

226 1bid.

227 1bid.

228 “Fyture skill needs in Europe: critical labour force trends’, Cedefop, 2016.

22% The percentage of people who have reached retirement age (women from 60, men from 65). Kobzar, S.,
Hellgren, T., Hoorens,S., Khodyakov, D., Yaqub, O., ‘Evolving patterns and impacts of migration: Global
societal trends to 2030: Thematic Report 4’, Rand Europe, 2015.

230 1bid.

231 and the only country whose rate is over 80%.

232 Employment and Social Developments in Europe: Annual Review 2016’, 2016
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insecurity (identified through precarious employment, namely: temporary agency
work, zero-hour contracts, fixed-contract work, undeclared work, etc), has starkly
increased in certain Member States, including Spain, Portugal, Ireland, Latvia and
Greece; part-time work has increased in Italy, Lithuania, Spain, Ireland, Latvia and
Greece; involuntary work has increased considerably in Ireland and Latvia**. Job
precariousness is of relevance to the future EU labour market in the context of the
transition to the service sector. The service sector tends to be more at risk of
precariousness®*,

Across EU Member States, levels of employment in the primary sector and
manufacturing sectors are expected to decline by 13% and 4 % respectively, during
2015-2025%*. Employment levels in non-marketed services are expected to rise by
around 2.5% for the same time period, attributed to increased employment in health
and education sectors; this slower growth - although still encouraging - is attributed
to the austerity measures rolled out across many Member States. Employment in
business services and retail (tertiary sectors) is expected to rise by 1.1% and 3%. The
differences in industrial structures and the varying stages of economic development
which most Member States are undergoing, mean that the aforementioned expected
sectoral employment transitions will be experienced by all Member States at
different rates to each other. Figure 15 demonstrates how these trends are expected
to be reflected in the employment growth rate from 2015 - 2025, when - albeit with a
lower average growth rate - the tertiary sector will remain the leader with regard to
job creation, followed by the secondary sector (i.e. construction and manufacturing),
which will present a slight recovery when compared to 2005-2015. 2*® On the other
hand, the average employment growth rate in the primary sector will decrease as
compared to the already negative growth rate from 2005-2015.

Figure 15. Past and projected employment growth rate by sector (average) in EU

Primary sector and utilities T
Non-marketed services .
Business and other services I
Distribution and transport _
Construction u
Manufacturing .
-2 -1.5 -1 -0.5 0 0.5 1 1.5 2

2005-2015 = 2015-2025

Source: Cedefop, Employment trends, 2016 Skills Forecast.

Current projections of EU labour supply predict a near stabilisation for the period
between 2013 and 2023 (EU and euro area; age group: 20-64)%. This can be
accredited to higher participation rates of women and the elderly®*®. As shown in
Figure 16, this increase will be driven by significant growth of the highly qualified
labour force (of which women represent 46% of this group). However, between 2023

233 *precarious Employment in Europe, Part 1: Patterns, Trends and Policy Strategy’, Study for the EMPL
Committee, European Parliament, 2016.
234 1bid.
izz ‘Future skill needs in Europe: critical labour force trends.” 2016.
Ibid.
237237 *The 2015 Ageing Report: Underlying Assumptions and Projection Methodologies’. 2015.
238 “Future skill needs in Europe: critical labour force trends.’ 2016.
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and 2060, the EU labour supply is expected to decrease by 8.2 %?2*°: this will
represent a population deficit of approximately 19 million. The eight largest EU
Member States (with regard to labour force)?*° represent around 75% of the total EU
labour force. Of these, only the UK, FR and IT are predicted to present stabilisations of
their total labour forces. ES & NL are predicted to show annual declines of
approximately 0.25%, while DE, PL and RO are expected to register labour force
decIinztif approximate to 0.5 and 0.75%. The EU average is expected to register -
0.2%°".

Figure 16. Projected labour force**? growth by level of qualification in EU28 (2015-
2025)

Country chart visualisation

Labour force growth rate (%) period from year 2015 to 2025

Filter by: Qualification and Country: European Union (EUZ8)

All Qualifications

Medium

-20 -10 0 10 20 30
© CEDEFOP skills forecast (2017) - All rights reserved

Source: Cedefop, Projected labour force, 2016 Skills Forecast.

239 *The 2015 Ageing Report: Underlying Assumptions and Projection Methodologies'.

240 DE, ES, FR, IT, NL, PL RO, UK.

241 The 2015 Ageing Report: Underlying Assumptions and Projection Methodologies’.

242 Labour force refers to the population aged 15+ who are economically active, i.e., the labour force
includes employed and disposable unemployed persons (actively seeking for jobs). People from the
population 15+ who are not considered as labour force are those voluntary unemployed (not seeking for job
and even if offered they are likely to refuse it), disabled, retired or on parental leave etc. (Cedefop).
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Figure 17. Projected employment growth rate** by level of qualification in EU28
(2015-2025)

Country chart visualisation
Employment growth rate (%) period from year 2015 to 2025

Filter by: Qualification and Country: European Union (EUZ28)

All qualifications

Medium

-20 -10 0 10 20 30
& CEDEFOP =kills forecast {(2017) - All rights reserved

Source: Cedefop, Projected employment trends, 2016 Skills Forecast.

Based on the projections for labour force and employment growth by level of
qualification (between 2015 and 2025), the levels of respective growth seem relatively
commensurate (as demonstrated in Figure 16 & Figure 17). However, superficial
correlations can disguise what could be potential labour market imbalances with
regard to supply and demand of the appropriate relevant skills required for a
particular occupation. The indicator of future imbalances of demand (IFIOD),
measures the extent to which recruitment challenges are likely to arise owing to short
supply of skills relative to total demand in the economy. Cedefop found that
Scandinavian countries, Central and Eastern European, France and Benelux, present
lower®** IFIOD levels for the following occupations: elementary occupations; plant and
machine operators and assemblers and craft and related trades workers. This future
indicator suggests a trend in the qualification composition of occupations across
Member States, and reinforce polarising trends in the EU labour market in which there
are shortages of higher and lower skilled labour, and a growing surplus of medium
skilled workers.

In the context of this socio-economic projection regarding the growing supply of
medium skilled workers, it will be necessary that the EU legal migration acquis is able
to accommodate the migration to the EU of both low and high skilled workers, in order
to tackle predicted skills shortages in these areas. The BCD, ICT, RD, SD and R&SD all
cover highly skilled workers (by virtue of the TCN needing to have either a
professional qualification, educational qualification or professional experience): these
will be beneficial to address the projected skills shortages of highly skilled workers in
the EU. However, the predicted growing supply shortages of low skilled labour is not
comprehensively accommodated by the current provisions of the EU legal migration
acquis. The SWD covers low skilled seasonal workers, facilitating their seasonal
employment in the EU while regulating the terms of their entry and stay and providing

243 Employment refers to the number of people in work (headcount) or the number of occupied jobs in the
economy. As employed is considered the one who worked at least one hour in reference period for financial
or nonfinancial reward. Employment trends present the development of the employed persons in different
sector, occupations and qualification. (Cedefop).

24 Where 0 = an absolute inability to find appropriate skills for job demands, and 1 = no shortage.
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them with a set of rights. However, the Directive intends to encourage circular
migration, through which the TCN is prohibited from becoming more permanent EU
residents. While the provisions of the SWD are not themselves contrary to the purpose
they are meant to serve, there will be a need for further robust supranational
regulation that facilitates the permanent legal migration of a wider category of low
skilled workers to the EU, in order to remedy this skills shortage.

45.1.3 Demographic factors

Population ageing is a global trend whose growth is projected to be slow, but this
growth is anticipated to peak within 20 years, at which point the global population will
be around 8.3 billion people®®. It is anticipated that high fertility rates in Sub-Saharan
Africa and India will be off-set by a decline in the fertility rates of many emerging
countries?*,

The impact of an ageing global populating will have profound affects that manifest
themselves across regions, and particularly in the context of migration to the EU. In
2030 Europe will be the region with the oldest average age (44 years), while 23 % of
the EU population will be over 65. Projections for the Sub-Saharan African average
age in 2030 stand to be 21.3 years and in Asia the figure is 35.4 years; the world
average will be 33.2 years®*’. For migrant receiving, destination EU Member
States, the implications of this within the context of migration are significant. A
younger population is more mobile, while an ageing European population will attract
low-skilled migrants to fill employment opportunities in the primary care sector®*®. In
conjunction with this, the ‘youth bulge’ experienced across many developing countries
will further represent a demographic pull factor for which EU Member States might
expect to receive slightly increased migration flows from sub-Saharan Africa and the
MENA region®*°**°, However, despite obvious demographic trends, some countries do
demonstrate migration flows contrary to typical demographic trajectories: these
include Eastern European countries, within which out-migration is high and birth rate
is low?°!, It is expected that in regions where fertility is already below a level of
replacement - in particular Europe - international migration at current levels will be
unable to offset the projected decline in population. It is estimated that between 2015
and 2050, the net inflow of migration will be approximately 32 million, while excess
deaths over births will stand at 57 million®°2.

Migrant sending regions are projected to undergo similarly significant demographic
change which could affect migration flows from them to the EU. Of all major regions,
Africa currently has the youngest age distribution. However, it is expected to age
profoundly: by 2050 it is expected that its population aged 60 years or over will grow
from 5% in 2015 to 9%2>°. However, estimates do vary in relation to African
demographic change and growth. The Wittgenstein Centre®** projects a decline in
fertility rates across Africa in ways which are not radically different from the decline in
fertility rates occurring in other parts of the world. The region experiences diversity
when it comes to higher education attainment, with countries in Southern and

24512030: Global Trends to 2030: Can the EU meet the challenges ahead?’ European Strategy and Policy
Analysis System, 2015.

246 Thid.

24722030: Global Trends to 2030: Can the EU meet the challenges ahead?’, 2015.

248 Kobzar, S., Hellgren, T., Hoorens,S., Khodyakov, D., Yaqub, O., ‘Evolving patterns and impacts of
migration: Global societal trends to 2030: Thematic Report 4, Rand Europe, 2015.

249 population Facts’, United Nations, 2015.
http://www.un.org/en/development/desa/population/publications/pdf/popfacts/PopFacts_2015-1.pdf

250 Education in the Middle East and North Africa, The World Bank, 2014
http://www.worldbank.org/en/region/mena/brief/education-in-mena

251 'Evolving patterns and impacts of migration: Global societal trends to 2030: Thematic Report 4/, 2015.
252 World Population Prospects: Key findings and advance tables’, United Nations, 2017.

253 The World Population Prospects: 2015 Revision’, United Nations, 2015.

254 KC Samir, ‘Population: How Many People Will Live in Africa in 2100?’ The Globalist
https://www.theglobalist.com/africa-population-fertility-rate/
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Western Africa amounting for higher shares of higher educated people than Eastern
and Middle Africa®®®. With projections of the average age in Sub-Saharan Africa
standing at 21.3 years in 2050, the potential for increasing educational attainment is
huge. The IMF has recognised that the brain drain phenomenon in sub-Saharan Africa
is ‘particularly acute’®®®. Remittance inflows to the region represent a significant
source of income for certain countries. During the global financial crisis, the IMF noted
that remittance inflows helped to compensate for declines in foreign investment, help
facilitate access to financial services, and alleviate poverty?>’.

By 2030, although Asia will be the most populous region, it will not be the oldest
(with an average age of 34.5); the relative population increase projected for the
region stands at 12%, though its accounting for approximately 60% of the world’s
population contributes to significant ‘global population projection uncertainty’>°8,
Although by 2030 it is expected that Asia will account for 55.5% of those between the
ages of 15-24, this represents a decline from 2015, where the figure was
approximately 60%. The expansion of the middle class in developing regions is
expected to occur particularly in Asia, which will account for 66% of the total world
population®>°, However, demographic change across the Asia-Pacific region is
disparate. Singapore, Japan and the Republic of Korea have ageing populations, low
fertility rates and stable or shrinking native labour force populations, while wage
differences between nearby Asia-Pacific countries can make migration between Asian
countries an attractive option for potential Asian migrants, rather than migrating to
Europe and North America®®°.

The majority of MENA countries are experiencing (or have experienced) the third
stage of demographic transition®®!, meaning that while mortality has declined, fertility
rates are only now beginning to reflect a similar trajectory?®?. It is estimated that by
2030, the population share of the 0-19 age group in the MENA region will be 31.9 %,
compared with an EU average of 20.6%%%, However, this represents a significant
downturn from the percentage share for 2010 (which was 39.5).

It is anticipated that global projections on regional demographic change and transition
might affect future migration flows to the EU and consequently how EU legal migration
acquis is implemented in the future. Europe’s aging population will result in a greater
demand for care services, and thus an obvious opportunity for low-skilled migrants
from developing regions. However, demographic factors, such as the EU’s ageing
population, should be understood alongside a comprehensive array of pull factors
which stimulate and direct migration flows, such as: labour demand; migrant labour
supply; the impact of free movement within the EU; migration policies in migrant
receiving Member States; wage levels and geographical proximity and the types of
skills required by receiving Member States. As such, future projection of migration
flows to the EU based on projected demographic trends alone is unsound. Additionally,
the EU might have to compete with developing regions, such as Asia, for young labour
recruitment. However, demographic change to sub-Saharan Africa and the MENA

255 Goujon, A., ‘What you probably don’t know about higher education in sub-Saharan Africa’ IIASA, 2017.
http://blog.iiasa.ac.at/2017/01/27/what-you-probably-dont-know-about-higher-education-in-sub-saharan-
africa/.
256 "World Economic Outlook: October 2016. Subdued Demand: Symptoms and Remedies.’ International
Monetary Fund, 2016.
257 1bid.
258 'population 2030: Demographic challenges and opportunities for sustainable development planning’.
United Nations, 2015.
259 12030: Global Trends to 2030: Can the EU meet the challenges ahead?’ 2015.
260 *Asia-Pacific Migration Report 2015. Migrants Contributions to Development’, UNESCAP, 2015. P.50.
261 In the context of the demographic transition model, representing the transition of demographic
equilibrium from high fertility and high mortality to low fertility and low mortality (Munz & Ulrich 2007).
262 Bommes, Fassmann, Sievers, ‘Migration from the Middle East and North Africa to Europe: Past
2DGgaveIopments, Current Status and Future Potentials’ 2014.

Ibid.
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region, in particular with regard to relative surges in their respective shares of youth
population, will represent demographical push factors and which must be considered
in the context of future implementation of the EU legal migration acquis. Therefore, in
order to accommodate potential young legal migrants from these regions, the EU legal
migration Directives must be made accessible and comprehensive in order that the EU
labour market is deemed an attractive destination in which to find employment. How
the current provisions of the Directives, in addition to their methods of implementation
across Member States, can facilitate these global demographic projections in the
future, is addressed in the section 4.5.2.

4.5.1.4 Security factors

It is widely considered?®* that although internal conflicts will tend to decline in most
regions up to 2030, the risk of conflict in Sub-Saharan Africa and in parts of the MENA
region and South Asia will remain high. The MENA region and South Asia are expected
to continue to experience international and domestic conflict as immediate solutions to
them are not broadly foreseen, with political, economic and social conditions in these
region likely to remain the source of new conflicts. With regard to the future
implementation of the EU legal migration acquis, it is reasonable to assume that the
number of applications for residence permits in recent years has been affected by
major conflict (in particular the Syrian conflict, which is the reason for the stark
increase in permits for family reasons for Syrian nationals in 20162°°); for this reason,
applications made under the legal migration acquis for the FRD can be expected to be
commensurate with conflict protraction and displacement due to conflict. However, as
outlined below, actual projected figures for refugee movement to the EU as a
component of migration flows are not expected to be significant enough to
fundamentally impact the current provisions outlined in the EU legal migration acquis.

In the MENA region, conflict over resources (between neighbouring countries), the
threat of Islamist extremism and authoritarian political systems represent factors
influencing the likelihood of maintaining current international and transnational conflict
in the region, or fuelling new ones®®®. Domestic conflict in the MENA region can be
triggered, or maintained, by new political regimes, resource allocation and poor socio-
economic conditions (e.g. high youth unemployment and unfair distribution of wealth
and resources). It is known that such conflicts do, and are currently, triggering
refugee and migration movements?®’. Undoubtedly conflict in the MENA region
presents a significant future pressure to EU migration flows which is unlikely to abate
while no end to current conflicts are in sight. Similarly, continued domestic conflict and
international terrorist activity occurring in the Horn of Africa and other parts of sub-
Saharan Africa?®® and state fragility in Central Asia present continual pressures for
the continued relevance and implementation of the EU legal migration acquis, as
refugee movement to Europe will continue.

However, in actuality the refugee presence in the EU, and in particular as a proportion
of TCN applicants, is relatively small. Furthermore, it takes beneficiaries of
international protection a long time to integrate into the labour market, when

26%Migration from the Middle East and North Africa to Europe: Past Developments, Current Status and
Future Potentials, 2014; Burrows, Mathew. Global Trends 2030: Alternative Worlds. US National Intelligence
Council, 2012.
265 http://ec.europa.eu/eurostat/statistics-
2e6>éplained/index.php/Residence_permits_statistics#First_residence_permits_by_reasonp

Ibid.
267 Between 2015 and 2016, Syria was the country of origin of the majority of asylum seekers in the EU,
followed by Afghanistan, and then Iraq. The number of asylum seekers in the EU (from non-EU countries of
origin) has greatly spiked since 2012: 431, 000 applied in 2013; 627, 00 in 2014 and 1.3 million in both
2015 and 2016. Eurostat. Ec.europa.eu/Eurostat/statistics-explained/index.php/Asylum_statistics.
268 Examples include, among others, ongoing civil war and Islamist terrorism in Somalia, Islamist terrorism
in north eastern Nigeria and violence in Cameroon between the government and minority language speakers
(Crisis Group 2017).
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compared to migrants in the EU for employment or study opportunities (such as those
under the relevant legal migration Directives).?*® This suggests that an influx of
refugees to the EU, in the context of continued global insecurity, will not have a
significant impact on the demand in the labour market for other Third-country
nationals, and consequently, on the future implementation of the EU legal migration
Directives.

4.5.1.5 Environmental factors?’°

Displacement of people as a consequence of adverse environmental conditions and/ or
climate change is anticipated to become a more profound primary and secondary
driver of migration flow, as increasingly, environmental phenomena is manifesting
itself more prominently and more frequently than before. Environmental disasters can
force the immediate major displacement of people, or engender gradual degradation
processes which have negative effects on people’s living conditions and economic
prospects, which consequently can precipitate voluntary migration as domestic socio-
economic or health conditions deteriorate®’?.

Climate change can be conceptualised within different thematic priorities that include,
amongst others: mitigation (such as measures to reduce greenhouse gas emissions)
and adaptation (measures to reduce vulnerability and increase resilience to potential
environmental disasters). Within the context of migration policies, both priorities are
significant. Of particular importance from the perspective of migrant receiving EU
Member States is climate change adaptation measures, as disaster risk reduction
activities, infrastructure improvements, urban planning, land reform and other
development measures to strengthen the resilience of vulnerable persons and groups
are all potential ways to enable people to remain within their communities when facing
climate change related natural hazards. The obvious consequence of this is a
subsequent significant reduction in the number of displaced people due to natural
disasters that would contribute to migration flows.

Vulnerability in the context of climate change phenomena can be largely broken down
into two broad risk categories: global warming, resulting in rise in sea levels and
subsequent coastal flooding; and changes in weather patterns (droughts or increased
rainfall or other extreme weather) which can result in desertification, deforestation
and land degradation. The earth’s surface temperature is expected to rise under all
assumed emission scenarios (on a global average by 0.3 to 0.7°C); correspondingly, it
is likely that heat waves will occur more frequently and last for longer periods of time.

With regard to precipitation levels, some estimates predict increased fall (by up to
200mm) in tropical areas, and decreased fall (by up to 200mm) in Latin America and
South Asia®’2. However, with regard to drought predictions, increases in droughts and
temperature contribute to desertification that may put 135 million people at risk of
being displaced?’3. Furthermore, these factors may also contribute to deforestation?’*
(notably in the Sahel and Central America) and reduced drinking water availability.
Increased rainfall on the other hand, is associated with flooding. While the overall
amount of rainfall is expected to only increase moderately, the expectation is that this
precipitation will fall more irregularly, increasing the potential of flash floods. About

269 Labour market integration of refugees: strategies and good practices, March 2016.

270 Based on Missirian, A. and Schlenker, W. (2017). Asylum applications respond to temperature
fluctuations, Science 1610-1614

271 Warner, K., Hamza, M., Oliver-Smith, A., Renaud, F., & Julca, A. ‘Climate change, environmental
degradation and migration’ in Natural Hazards, 55 (3) 2010.

272 *QECD Environmental Outlook to 2050’, OECD, 2012.

273 United Nations Convention to Combat Desertification, 2014.

274 Warner, K., Erhardt, C., de Sherbinin, A., Adamo, S., Chai-Onn, T. ‘In Search of Shelter’, Centre of
International Earth Science Information Network, 2009.

June, 2018 123



Fitness check on legal migration

1.2 billion people are at risk from floods today, and this number is expected to rise to
1.6 billion in 2050, i.e. one-fifth of the world’s population®’>.

The impact of environmental factors appears to be felt primarily through their impact
on economic livelihoods and political tensions, which can in turn induce displacements.
Existing evidence from rural areas suggests that environmental degradation can have
an impact on existing patterns of internal migration, for example short-distance
circulatory migration in order to diversify income and sustain livelihoods.?’® Similarly,
environmental change in the MENA region, such as drought and desertification, has
exacerbated poverty and played a part in population movement?’’. In the case of
external migration from areas experiencing environmental degradation to Europe, a
direct linkage has at times been difficult to define or determine. One main reason for
this is that environmental change directly and indirectly increases poverty, which can
in turn limit the possibility for migration due to economic factors®’®. Similarly,
environmental change can be expected to combine with other factors, such as
economic inequality, to engender migration within regions, especially to urban coastal
areas where economic opportunities are greater (which can be counter-intuitive in the
context of migration away from environmental risk). This inter-regional migration to
urban areas (linked to environmental factors) is especially forecast for Africa and
Asia®’®, and could suggest that migration to Europe due to economic drivers is not
fully determined.

However, although the relationship between environmental degradation/climate
change and external migration is not always wholly deterministic, recent research
suggests that a non-reduction of carbon emissions and increased temperatures will
propel the future flow of asylum seekers to the European Union?®°. One study found
that the greater the level of deviation from 28 degrees Celsius in an origin country’s
agricultural region during the growing season, the more likely it was that people would
seek asylum abroad. In the European context, the researchers forecasted that an
average global increase in temperature by 1.8 degrees Celsius would increase asylum
applications in the European Union by 28% by 2100. This rate represents 98, 000
asylum applications each year, and is calculated on the assumption that carbon
emissions flatten globally over the next few decades and then decline. A less
conservative assumption, in which global temperatures are imagined to rise by 2.6
degrees Celsius to 4.8 degrees Celsius by 2100, and carbon emissions assumed to
continue at their present trajectory, would precipitate an increase in asylum
applications in the European Union by 188%, translating to 660,000 more applications

per year?®.,

Climate change (as a driver of migration) can be difficult to forecast but importantly, it
cannot be isolated from other factors, such as socio-economic, security and political.
Additionally, climate change itself can be both a primary and secondary driver of
migration flow. For this reason, while climate change forced migration is currently
fairly rare in Europe®®?, projections regarding increases in the earth’s temperature, the

275 OECD Environmental Outlook to 2050’, OECD 2012.

276 \Commission staff working document on climate change, environmental degradation, and migration,
accompanying the document ‘communication from the Commission...An EU Strategy on adaptation to
climate change’, European Commission, 2013.
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approach.” Migration Policy Institute, May 2013.
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2017 107 (5): 436-40.
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destabilisation of societies and the fleeing of people from their homes due to weather
shocks®®, it is expected that environmental change will contribute to human
movement and asylum flows to the European Union in the future. It is important to
note that climate change-driven migration, or displacement due to natural disasters,
are not currently eligible grounds for legal migration under the Acquis. However, a
significant increase in the flow of asylum seekers to Europe due to environmental
factors would have a direct effect on the implementation of the Acquis, in terms of the
need to redefine and recalibrate their scope to accommodate projected population
changes and the future needs and conditions of migrant-receiving Member States,
which could be affected by increased numbers of climate refugees.

4.5.2 Future challenges in the context of the provisions of the EU Directives
acquis and their methods of implementation

4.5.2.1 Key points

The following section examines whether the EU legal migration Directives, as they are
implemented currently, are able to respond to future challenges.

The key issues affecting the relevance of the Directives are firstly the accessibility
(with regard to cost and user-friendliness) and the application procedure.

Further, national equivalent schemes can offer more favourable alternatives for which
potential TCN applicants might seek to apply, in order to bypass some of the deficits
identified in the EU legal migration acquis.

Intra-EU mobility requirements outlined in the BCD, ICTD, S&RD and RD are
considered to be relevant factors which might affect the attractiveness of the EU
labour market for high skilled workers when compared with other geographical regions
such as the US or Canada.

Social security protection in the context of intra-EU mobility is outlined but considered
not to be relevant in the context of the future implementation of the EU legal
migration acquis.

Finally, the potential for TCN exploitation is considered to be a future challenge that as
yet, the provisions outlined in both EU legal migration Directives (and other Directives
concerning exploitation more specifically) are not able to sufficiently account for.

4.5.2.2 General issues across the application process

In order to meet the demand for a younger, more skilled working population in
Europe®®® (and as a way of addressing an anticipated ageing population, skills
shortages and mismatches in the labour market and sectoral transition?®®), it is
important that EU Directives, and especially those focussing on highly skilled (BCD,
ICT, S&RD), improve the accessibility (with regard to application costs and user-
friendliness) of application procedures in order to encourage applications from high
skilled third-country nationals that are already eligible to apply.

A main issue in the current application procedures across the Directives concerning
highly skilled applicants (in light of future challenges) are difficulties inherent to the
application process itself (mostly in terms of cost and user-friendliness). Another issue
is found in the complicated, non-unified procedure through which diplomas are
recognised which might present a deterrent to high skilled/ educated third-country

http://ec.europa.eu/environment/integration/research/newsalert/pdf/migration_in_response_to_environme
ntal_change_51si_en.pdf
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Analysis Team 2015.

285 ‘Labour market shortages in the European Union: Study for the EMPL Committee’, Policy Department A:
Economic and Scientific Policy, 2015.

June, 2018 125



Fitness check on legal migration

nationals. An additional issue in light of the future job market precariousness and
reliance on a service-sector workforce is the reliance on resource evidence for LTR
applications. These issues with regard to the EU Directives application processes are
outlined below.

Application procedures

High application costs have been observed in several Member States. In Bulgaria,
the highest application fee represents more than 50% of national mean monthly gross
earnings. In another four Member States, application fees represents 25-50% of
monthly gross earnings, while the ‘lowest’ fees still represented between 10 and 24%
in five Member States. In addition to potentially going against the provisions of the
SPD, SWD, ICT and S&RD (which state that fees ‘shall not be disproportionate or
excessive’) and the relevant ECJ case law, high application costs can deter highly
skilled migrants from applying for positions in EU Member States. It is anticipated that
the EU will have to compete for a young and (/or) skilled labour force with other
regions - such as Asia - that may offer competitive opportunities with less expensive
application procedure costs?®®. Similarly, complicated application procedures have
been identified in certain Member States. For example, when multiple authorities
and/or multiple steps are involved in the application process, the necessary steps and
authorities which need to be contacted are not very well explained and not easy to
follow by third-country nationals in terms of what concrete steps to take. Complicated
application procedures might further deter a variety of skilled migrants whose
contribution to the EU labour work force will be in demand.

Recognition of diplomas

Problems identified in recognising the diplomas of third-country nationals during the
application process might both deter potential applicants from applying to positions in
the EU, while also delaying the recruitment process and invigoration of the European
labour work force. During the application process for a first permit, several Member
States have the recognition of diplomas is a widely posed requirement, especially for
work-related permits, which vary depending on the Member State. However, its
existence and the related guidance are relatively difficult to find. Additionally, it is
onerous and difficult for TCN to start such a procedure. As an example, doctors and
nurses in Poland reported difficulties in having their diplomas recognised. The
recognition procedure can be costly and is considered by third-country nationals to be
a long process. In this example, recognition is managed by medical universities, which
each determine different rules and conditions; this lack of a unified, standardised
recognition process across EU Member States might lead to discrepancies between
which institutions - and as a consequence, which Member States - are more readily
able to process the permits of foreigners whose work will be desired in years to come.
Consequently, gaps exist in the context of how diplomas and qualifications of third-
country nationals applying to enter the EU are recognised; depending on the
destination country, third-country nationals may face recognition procedures of
varying onerousness than EU citizens holding a similar EU or non-EU qualification.

4.5.2.3 The potential favourability of national equivalent schemes
over the EU legal migration acquis

In addition to the potential problems identified with the provisions of the Directives
and their current implementation across Member States (in the context of future
trends projected for the EU), further consideration might be paid to the apparent
favourability of national equivalent schemes over the Directives themselves, which
might go against the wider objectives of the acquis to create an equal level playing
field to manage migration flows in the EU as well as to ensure equal treatment of

288 *Asia-Pacific Migration Report 2015. Migrants Contributions to Development’, UNESCAP, 2015.
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third-country nationals across the EU and transparency, simplification and legal certainty
for third-country nationals in the EU.

For example, in comparison with the conditions stipulated by the BCD, certain Member
States require lower minimum incomes for national schemes (e. g in Sweden,
income requirements are far lower under the national equivalent scheme). Specifically
in the case of LTR national equivalent schemes, there are further potential reasons
for which they might be preferred over the actual LTR. In some Member States, LTR
national equivalent schemes offer more favourable conditions for potential applicants.
The national equivalent schemes in Croatia, Germany and Spain specifically offer a
broader scope of person specification with regard to the categories of persons able to
lodge an application than are included in the EU LTR. The Portuguese LTR equivalent
features a much shorter deadline to decide on a permit request (90 working days
compared to 6 months for the EU LTR), while application fees are approximately 25%
lower than those stipulated for the LTR. These conditions obviously contribute to the
LTR national equivalents being notably more favourable in certain cases. In the
context of increased future migration to the EU, these more attractive components of
national equivalent schemes should be noted in order to increase applications under
the EU legal migration acquis.

4.5.2.4 Intra-EU mobility for the BCD, ICTD, S&RD and RD

It has been observed that intra EU mobility provisions are provided through the BCD,
ICT, S&RD and RD. While presented as a ‘right’, mobile TCN still have to go through
an application procedure, which indeed is in terms of burden not much different from
first-time applicants. Additionally, in comparison to EU citizens, who may be subject
only to a “registration regime”, procedures and application supporting documents
required by mobile third-country nationals comprise part of a "permit regime”, i.e. the
Member State has the discretion to decline an application.

In the context of the EU’s desire for highly skilled workers, stipulations enshrined with
the EU legal migration acquis that concern intra-EU mobility will undoubtedly affect
the extent to which such workers find the EU an attractive destination. While intra-
EU mobility may seem very attractive to TCN, indeed the complexity of the provisions
and requirements may make them opt for other geographic areas, such as the US or
Canada. Consequently, If the EU wants to attract such migration of key workers in
order to meets the demand for highly educated and skilled workers, free movement
between Member States must be enabled and made applicable for TCN applicants, in
order that all third-country nationals will be able to exercise and enjoy the right to
intra-EU mobility.

4.5.2.5 Future protection from exploitation of third-country nationals

Third-country nationals are vulnerable to particular forms of labour exploitation that
include the non-payment or under payment of a salary (below minimum wage), lack of
social security payments, few or no days of leave, the differing of working conditions
from contractually those agreed, amongst others®®’. Legally residing third-country
nationals, without authorisation to work, might engage in legitimate work without the
explicit right to do so. Most vulnerable to labour exploitation are third-country
nationals who might engage in undeclared or illicit or prohibited work.

However, the legal migration Directives, as they currently are comprised, only partially
address the issue of exploitation. While all Directives include equal treatment
provisions which can help prevent situations in which the working conditions of third-
country nationals might deviate from those standardised working conditions defined
by legislation, the Directives do not themselves cover all third-country nationals in
employment in the EU, such as self-employed workers. In many cases, the provisions

287 severe labour exploitation: workers moving within or into the European Union. States’ obligations and
victim’s rights.” European Agency for Fundamental Rights, 2015.
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regarding equal treatment themselves are subject to limitations. All Directives, with
the exception of the SWD, do not require Member States to establish monitoring
mechanisms, nor enforce sanctions against employers that do not comply with equal
treatment provisions. Other EU legislation can cover third-country nationals in a
situation of exploitation. The EU Anti-Trafficking Directive (2011) does cover legally
residing third-country nationals but does not cover situations that do not amount to
the criminal offence of trafficking of human beings. Consequently, other forms of
labour exploitation of third-country nationals are not covered and thus must be
accounted for at the Member State level. While other EU instruments, such as the
Employer Sanctions Directive and Facilitation Package do cover other forms of labour
exploitation, third-country nationals are only covered in irregular situations. Gaps
therefore are revealed with regard to how legally residing third-country nationals are
protected from labour exploitation at the EU legislative level. By virtue of not being
comprehensively accounted for through the current provisions of the EU legal
migration acquis, the potential exploitation of third-country nationals residing in the
EU under the Directives will present a future challenge.
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5

Coherence

This evaluation criterion relates to a number of evaluation questions examining the
coherence of the legal migration Directives, specifically looking at the following main
aspects:

Internal coherence, which examines the extent to which the objectives of the
legal migration Directives produce complementarities and synergies or on the
contrary - result in overlaps, inconsistencies or gaps. This is addressed in the
following question:

- EQ2: To what extent are the objectives of the legal migration
Directives coherent and consistent and to what extent are there
inconsistencies, gaps and overlaps? Is there any scope for
simplification?

External coherence, which captures how the legal migration Directives are
complementary or overlapping with national level migration legislative
frameworks (national policy coherence) and other EU policies (EU policy
coherence). This is addressed in the two following two main questions:

- EQ3: To what extent are there inconsistencies, gaps, overlaps and
synergies between the existing EU legislative framework and
national level migration legislative frameworks? Is there any scope
for simplification?

- EQ4: To what extent are the Legal migration Directives coherent
with other EU policies and to what extent are there inconsistencies,
gaps, overlaps and synergies with such policies?

The information on coherence was mainly collected via desk research and stakeholders
consultation, which includes OPC, interviews, focus groups and workshops.

The following sub-sections are divided according to the sub-questions as listed in the
evaluation framework.

5.1

EQ2 (Internal coherence): To what extent are the objectives of
the legal migration Directives coherent and consistent and to
what extent are there inconsistencies, gaps and overlaps? Is
there any scope for simplification?

Based on a comparative legal analysis of the EU Directives in force?®, this section
identifies and analyses the main gaps, overlaps and inconsistencies in the current
acquis, as well as explores synergies and cumulative impacts. It examines the effects
of the issues identified as well as explores possible ways to address these.

The table below gives an overview of the main sources of information utilised and the
key conclusions of EQ2A and B.

288 See the Internal coherence assessment, Task IC.
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Research

Sources of

Key conclusions

question

EQ2.A (Internal
coherence). Based on
a comparative legal
analysis of the EU
Directives in force,
identify gaps, overlaps
and inconsistencies (if
any). Are the legal acts
coordinated and
complementary?
Identify synergies and
cumulative impacts.

EQ2B. To what extent
does the scope of the
legislation match
current needs in terms
of the categories of
third-country migrants
initially intended to be
covered by the
legislation? Are certain
relevant categories of
third-country migrants
(in terms of migration
flows, labour market
needs, etc.) not
covered by the
legislation? If so, what
is the impact of such
exclusion?

information

1Ci Contextual
analysis:
Intervention
logics: Internal
Coherence of
the EU legal
migration
Directives

2A Evidence
base for
practical

Two different types of gaps have been identified in the
EU legal migration acquis, namely a) certain migrant
categories covered by the Directives do not benefit
from the same rights and b) certain categories are not
covered at all or only partially.

The above lack of common minimum standards,
safeguards and rights may lead to substantial
differences in the treatment of these third-country
nationals and legal uncertainty, especially for those
categories which do not fall under the SPD. This in
turn can make the EU less attractive as a migration

implementation destination overall (thus indirectly impacting on trade

of the legal
migration
Directives:
Synthesis
report

3Ai Public and
stakeholder
consultations:
EU Synthesis
Report

3Aii Public and
stakeholder
consultations:
OPC

and other economic development), or make some
Member States much less attractive than others with
more ‘interesting’ schemes in place.

The comparative legal analysis of the eight Directives
has identified different types of inconsistencies, which
can be broadly categorised as follows:

1. Inconsistencies in terminology used in the
Directives for the same concepts

2. Inconsistencies in provisions which cannot be
(fully) justified by the nature of the Directive /
migrant category covered (e.g. differences in time
limits for decision-making, for notification, etc.).

3. Differences which can be justified by the nature of
the Directives and/or the categories of migrants
covered (and which are therefore not considered as
an internal coherence ‘problem’ as such).

While there are historical and contextual
developments which explain the inconsistencies
between the Directives, there is scope and
stakeholder consensus to address in particular those
listed under point 1., as well as room to explore
possible improvements to those listed under point 2.,
through a combination of

Harmonisation of terminology;
Clarifying / further specifying certain concepts

Providing indications how certain provisions are to be
applied in practice

Streamlining rules and standards which are different
for no substantive reasons

Incorporating ECJ case law in the text of the
Directives.

The inconsistencies have led to inefficiencies in the
way in which Member States manage the migration
flows in the different migration phases. They are also,
albeit to a limited extent, hampering the extent to
which some of the overarching objectives can be
achieved.
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5.1.1 Gaps and overlaps in the personal scope of the legal migration
Directives

Two different types of gaps have been identified in the EU legal migration acquis,
namely a) certain migrant categories covered by the Directives do not benefit from the
same rights and b) certain categories are not covered at all or only partially.

With regard to a):

¢ ‘Inactive’ family members falling under the FRD are not granted the right to
equal treatment under the SPD.

* The SWD does not apply to seasonal workers who are already in the EU.

* The SPD allows Member States to not apply the single application procedure to
third-country nationals who have been authorised to work in the territory of a
Member State for a period not exceeding six months.

With regard to b), different categories of migrants are today not covered, or only
partially covered, by the EU Directives on legal migration. These include:

* In the field of economic migration: low and medium skilled workers who are not
seasonal workers, although covered by the SPD, do not benefit from EU
harmonised admission conditions. Other categories partially covered are self-
employed third-country nationals (including entrepreneurs and start-ups),
investors, service providers which fall outside the scope of the ICT, highly
mobile workers (e.g. transporters) and job seekers. Whilst many of these
categories are covered by national schemes, the lack of common minimum
standards, safeguards and rights may lead to substantial differences in the
treatment of these third-country nationals and legal uncertainty, especially for
those categories which do not fall under the SPD (which explicitly excludes, for
example, posted workers and the self-employed). This in turn can make the EU
less attractive as a migration destination overall (thus indirectly impacting on
trade and other economic development), or make some Member States much
less attractive than others with more ‘interesting’ schemes in place.

¢ In the field of family reunification: there are different legal regimes applying to
family reunification of sponsors of third-country nationals under the FRD, of
mobile EU-citizens under free movement rules and of non-mobile EU citizens
which is regulated by national migration laws. In addition, the FRD does not
apply to family members of beneficiaries of subsidiary protection, as this
category is usually granted shorter residence permits (initially 12 months) than
those falling under the Refugee Convention. However, given the approximation
of both statuses in the re-cast Qualification Directive, the difference in
treatment no longer seems fully justified, in particular since subsidiary
protection beneficiaries are now entitled to renewals of their permits for two-
year periods, and are (like refugees) eligible to obtain long-term residence
status (pursuant to Directive 2011/51), thus prima facie falling within the scope
of the FRD.

* In the field of humanitarian permits and protection: the situation of non-
removable returnees is not addressed in EU law and regulated very differently
in the Member States, with some receiving a (temporary) status and others
having to live in a legal limbo (even though the Returns Directive in principle
precludes this). Other issues not covered include the category of beneficiaries
of national protection status and specifically the admission to the EU for
protection purposes, which is not addressed neither in the asylum acquis, nor
the visa or legal migration acquis, although the Commission’s 2016 proposal for
a Resettlement Framework sought to ensure orderly and safe pathways to
Europe of persons in need of international protection.
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Finally, there are also some overlaps in the EU Directives. Researchers, for example,
can be covered under the SD (or S&RD), the BCD and in some cases possibly even the
ICT. There are also a few cases in which the same or very similar terminology is used
for different concepts, such as for example trainees under the ICT and the S&RD,
which may lead to confusion as these concern two distinct categories / situations.

Stakeholder consultation shows that non-EU citizens looking to migrate and those
already residing in the EU agree that additional categories should be included and in
particular third-country nationals planning to launch a start-up and self-employed
workers. They also agree that additional family members should be entitled to family
reunification. Civil society organisations suggested that medium and low-skilled
workers should be considered, while some Member States suggested to include
domestic workers, entrepreneurs and start-ups, highly qualified international service
providers and non-removable irregular migrants - although the appetite to add
additional categories was significantly lower among Member States in the discussions
of the contact group on legal migration, although a few considered that highly mobile
workers and certain family members could be covered.

Finally, stakeholders consulted?®® suggested to include international service providers,
certain categories of third-country transport workers (notably in aviation and road
transport), medium and low-skilled workers (e.g. domestic workers), self-employed
workers, investors, third-country family members of nhon-mobile EU citizens and short
term business visits. In a situation where the rights and conditions of different
categories of economic migrants are fragmented and not aligned, there would be a
need for an EU instrument which would cover additional forms of labour migration
(e.g. an “SPD plus” with different statuses in separate annexes) to ensure a wider EU-
level playing field.

The gaps in the legal migration acquis, as discussed under Relevance above, are
having an impact on the extent to which the Directives meet the needs of third-
country nationals, given that especially those who are currently excluded completely
from the acquis may be treated differently, for example, by being granted less rights
and procedural guarantees. This in turn could also have an impact on the extent to
which these categories can realise their economic potential and contribute to the
economic growth. The EU could also become a less interesting destination for both
migrants and investments, which could impact on trade and wider economic
development. In addition, third-country nationals may be more attracted to Member
States which have more favourable schemes in place, thus effecting the level playing
field that the EU sought to create.

As discussed in detail under Effectiveness, the exclusion of certain categories of third-
country nationals from the legal migration acquis is also hampering the achievement
of in particular the specific objectives. For example, the gaps hamper the extent to
which Member States can effectively manage economic migration flows and address
shortages of in particular medium skilled labour, not covered by the acquis today.

5.1.2 Different categories of inconsistencies have been identified in the legal
migration acquis, as well as different options to address these

A comparative legal analysis of the eight Directives (see Annex 1Ci: Contextual
analysis: Intervention logics: Internal Coherence of the EU legal migration Directives)
has identified different types of inconsistencies, which can be broadly categorised as
follows:

1. Inconsistencies in terminology used in the Directives for the same concepts

28 Experts in the ICF expert workshop in November 2017 and the European Migration Forum
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2. Inconsistencies in provisions which cannot be (fully) justified by the nature of
the Directive / migrant category covered (e.g. differences in time limits for
decision-making, for notification, etc.).

3. Differences which can be justified by the nature of the Directives and/or the
categories of migrants covered (and which are therefore not considered as an
internal coherence ‘problem’ as such).

The inconsistencies described under points 1 and 2 are further discussed below. The
differences in the third point are not discussed in this evaluation but analysed in detail
in the full Internal coherence assessment®*°. For many of the inconsistencies, there
are historical and contextual developments which can in part explain why these were
introduced. These often relate to the specific situation at the time with regard to
migration, the compromises made during the negotiation phase of the different legal
proposals as well as the failure of some legal proposals (e.g. the single migration
Directive). However, now that the EU legal migration acquis has been nearly fully
implemented (S&RD is due to be transposed at the latest on 23 May 2018), the
process of reviewing how the existing acquis can best be consolidated, started
already as part of this Fitness check, should be continued.

It is also worth noting that at a practical level, some national legislations have already
streamlined some of the inconsistencies, in particular those which relate to the
terminology used, for example by adopting a single Aliens Act (e.g. in Estonia,
Finland, Netherlands and Sweden). However, in many cases the inconsistencies
identified may also lead to problems in practice, for example due to the very long
waiting times allowed for the processing of certain applications as well the long
duration between the notification of the decision and the issuing of the permit. In
other cases again, the inconsistencies are further exacerbated because of the
existence of national equivalent schemes.

For each inconsistency identified, the internal coherence assessment also reviewed the
extent to which there was scope for addressing the coherence issues identified. These
can be broken down in the following types of options:

* Harmonising / introducing the same terminology for the same concepts in all
Directives (e.g. introducing harmonised definitions of “employer” and
“employment” in the relevant Directives).

e (Clarifying / further specifying certain concepts, also by transferring the ‘good
provisions’ already present in some Directives to others. This also includes
adding provisions to certain Directives which were absent before (e.g. adding to
the FRD certain obligations on the right to appeal which are present in all other
Directives).

* Related to the above, adding more indications as to how certain provisions are
to be applied in practice (e.g. with regard to the provision of information,
notifying rejections, etc.).

* Streamlining rules and standards which are different for no apparent
substantive reasons (e.g. removing certain differences in who can submit the
application, reducing the rather long maximum timeframes for processing
applications in some Directives).

* Incorporating the results of ECJ jurisprudence expressly into the text of the
Directives (e.g. with regard to the obligation of Member States, upon fulfilment
of all admission conditions, to grant an authorisation to enter and stay to
applicants).

290 1dem.
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The different improvement options identified would not only improve coherence from a
‘legal-comparative’ viewpoint, but they would also improve the clarity of the
legislation, ensure further harmonisation and improve overall legal certainty for
applicants and permit holders.

Stakeholder consultations confirmed inconsistencies in the legal migration provisions
on equal treatment, wage thresholds and labour standards, deadlines and processing
time, duration of short term mobility, access to information, access to work for family
members and admission conditions and rules. Rules vary significantly across the
Directives, creating different standards for different categories of migrants.
Stakeholders have also identified overlaps which originate from the same category
and/or target group being regulated by different pieces of legislation, including the
national schemes, which exacerbate the uncertainty deriving from an already
complicated legal framework.

Consultation also showed that Member State authorities would be somewhat
interested in simplification, i.e. addressing inconsistencies in terminology and those
which do not appear to be justified. However, it was emphasised that any alignments
or further streamlining which would give more rights or more favourable conditions to
certain categories of third-country nationals than they have at present should be very
carefully reviewed. It was also suggested that the simplification of procedures for
admission of foreigners in the legal migration Directives should be optional so that the
Member States may decide which simplifications are justified, taking into account,
inter alia, the migration situation in a specific country.

Finally, as discussed under Efficiency, the inconsistencies are also giving rise to
problems in practice. In particular, the lack of streamlining of the current is negatively
impacting on the administrative burden of Member States and leads to inefficiencies in
the management of the migration flows. Across the migration phases, a number of
areas have been identified where there is scope for Member States to transpose and
apply the legal migration acquis in ways that can make migration process much more
efficient (see EQ10 and in particular EQ10C below). Equally, the inconsistencies have
given rise to differences in the practical application of the Directives, which as
discussed under Effectiveness, has hampered the extent to which the Directives could
ensure the overarching objective of transparency, legal certainty and simplification as
well as create an EU level playing field across the various categories covered by the
legal migration acquis, where there would be no justification for maintaining certain
differences.

5.1.2.1 Admission conditions

Several internal inconsistencies have been identified in the admission conditions as set
out across the applicable Directives®! (the SPD does not include admission
conditions). Three of these are mostly related to differences in terminology used for
the same or similar concept. The first one relates to the definition of sickness
insurance as a requirement for entry. The second concerns the condition that an
applicant does not pose a threat to public policy, public security or public health, which
leaves a margin of discretion and is only further specified in the FRD and LTR. The
third is linked to the way in which employers” and “"employment” are defined (or not)
in the Directives. In both cases, there is scope for further harmonisation. For the first
issue, ECJ case law could be taken on board.

The remainder of the inconsistencies concern differences which cannot be fully
justified by the nature of the Directive / migrant category covered. These include the
requirements for applicants to show that they have sufficient resources and that they
are in compliance with integration conditions. Inconsistencies were also found in how
the Directives specify the right to admission and in the references to labour market

291 FRD, LTR, SD, RD, BCD, SWD, ICT, S&RD
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tests and regulated provisions. For example, all Directives require proof of resources,
but the way in which this has to be proven varies greatly across the Directives. A more
harmonised and concrete definition could help to enhance legal certainty for

applicants.

Table 16. Main inconsistencies encountered in admission conditions

Inconsistencies in
terminology used

in the Directives
for the same
concepts

Admission conditions

Differences in provisions
which cannot be (fully)
justified by their nature /
migrant category covered

Options to
address the
inconsistencies

Sufficient All applicable Directives are A more
resources consistent in requiring proof harmonised and
of respectively “sufficient” or  concrete
“stable and regular” resources definition could
from the applicant, but the enhance legal
way in which this has to be certainty. This
proven differs greatly, which  could include ECJ]
can only be partly justified by rulings on the
the nature of the Directives. interpretation of
this concept.
Sickness All Directives There would be
insurance  (including the LTR) scope for
require the third- simplification by
country national to using the same
have a ‘sickness terminology and
insurance in respect explanations in
of all risks normally all Directives.
covered for nationals
in the Member State
concerned, but
slightly different
descriptions are
included as to what
this would entail,
which can only in
part be explained by
the category of
migrant covered
(e.g. those who work
will be covered
normally by sickness
insurance related to
employment).
Public All Directives Some concrete
policy, stipulate that third- indications, such
public country nationals as those in the
security who are considered FRD and LTR,
and public to pose a threat to could be included
health public policy, public in all legal
security or public migration

health shall not be
admitted, but the

Directives. The
relevant ECJ
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Inconsistencies in Differences in provisions Options to

terminology used which cannot be (fully) address the

in the Directives justified by their nature / inconsistencies

for the same migrant category covered

FRD and LTR provide ruling (Fahimian)

further specifications could be

of these grounds. incorporated.
Integration Two Directives (FRD and LTR) A more detailed
conditions stipulate that Member States harmonised

may require compliance with  approach to

integration ‘measures’ (FRD) integration

and ‘conditions’ (LTR) conditions could
be considered,
taking account of
ECJ case law.

Right to Right to admission: Some Legal certainty

admission Directives do not specify could be
clearly whether Member enhanced by
States are obliged, upon incorporating the
fulfilment of all admission results of ECJ
conditions, to grant an jurisprudence
authorisation, while the most expressly into the
recently adopted ones are text of the

clear (SWD, ICT, S&RD). This Directives
regulatory gap was filled by
ECJ jurisprudence.

Labour Access to the labour market A more

market under the SWD, BCD, SPD, harmonised

tests S&RD (those that are approach on
considered workers) and necessity and
mobile LTR is subject to an conduct of labour
optional labour market test. market tests

Details of the conduct of these could enhance
optional tests at national level coherence. This

are not regulated and would not
applicants are faced with a impinge unduly
variety of differing national upon national

procedures, which may also competences,
have an impact on the length since a labour

of the overall procedure - market test
within the limits set by the would necessarily
Directives. take account of

differences
between national
labour markets.
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Inconsistencies in
terminology used

in the Directives

for the same

Differences in provisions
which cannot be (fully)
justified by their nature /
migrant category covered

Options to
address the
inconsistencies

Regulated
professions

Some inconsistencies
identified between the
definition of professional
qualifications between BCD
and ICT, with the former
putting more stringent

There would be
scope in making
the BCD less
stringent and
harmonising it
with the ICT

conditions on the level of
qualifications, with a risk that
third-country nationals who
do not have higher education
being excluded from the
status if the national law of a
Member State does not
provide for the option to
recognise professional
experience of at least five

years.
Definition  The definitions of There may be
of ‘employer’ and scope in
employer ‘employment’ vary in harmonising the
and the Directives or are basic definitions
employme not specified. of employers and
nt employment
across the
relevant
Directives

5.1.2.2 Admission procedures

Several inconsistencies were also found in the Directives’ provisions on admission
procedures. Two of these primarily relate to inconsistent use of terminology, namely
with regard to the definition of a “decision” on an application, which is interpreted in
different ways in Member States and the provision of rejection notifications, both of
which could be further specified in the Directives.

The remainder of the inconsistencies concern differences which cannot be fully
justified by the nature of the Directive / migrant category covered. These include
inconsistencies with regard to information to be provided to applicants; differences as
to who can submit an application, and where; substantial differences in timeframes
available to Member States to take a decision on an application; two Directives not
including an obligation to inform applicants of the need to submit additional
information to support their application; the lack of provisions concerning application
fees (and the need for these to be proportionate and commensurate with processing
costs). Another issue that merits further elaboration and is inconsistently discussed in
the Directives concerns administrative silence. This means that Member States have
interpreted this differently and that the effects of administrative silence may also be
different. However, as this concept may be regulated in general legislation (e.g.
applying to all situations in a Member State), it may be difficult to change.
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Table 17. Main inconsistencies encountered in admission procedures

Inconsistencie Differences in provisions
sin
terminology

used in the

which cannot be (fully)
justified by their nature /
migrant category covered

Directives for

the same

Options to
address the
inconsistencies

Admission procedures

Access to Three of the Directives (LTR, Coherence could be
information FRD and BCD) lack an explicit enhanced by
obligation on Member States to ensuring that each
provide information, while this Directive includes
is a specific requirement in the the same
four more recent ones (SPD, obligations as to
SWD, ICT and S&RD). Three providing
Directives (SWD, ICT and information and by
S&RD) specify that information setting out what
should be “easily” accessible. information should
The type of information to be be provided.
provided is not specified in the
SPD, while in the other
Directives there are minimum
requirements in this regard.
Submission There appears to be no clear The option left to
of rationale for the differences in Member States to
application scenarios between the ICT and require applications
(who can S&RD, which allow for Member from both in the
submit the States to also let either the case of the BCD and
application? third-country national or the SWD could also be
) employer/host, and the FRD, applied to the other
RD, BCD and SWD, which Directives, as
require Member States to documentary
either choose the one or the evidence is usually
other. required from both.
Submission Some differences have been There may be scope
of identified with regard to to always allow
application applications made in the applications in
(where to territory of the Member States, Member States
submit but these mostly seem to when a third-
application? relate to the ‘logic’ of the country national is
) Directives. already legally

residing or in the
possession of a
long-term visa.
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Inconsistencie
sin
terminology

used in the
Directives for
the same
concepts

Differences in provisions
which cannot be (fully)

justified by their nature /
migrant category covered

Options to
address the
inconsistencies

Deadlines The timeframes for national There may be a
for authorities to process the case for aligning the
processing application vary significantly 9 months of the
applications across the Directives and show FRD, the 6 months
an overall reduction of time of the LTR and the
allowed for processing for more 4 months threshold
recent Directives. of the SPD to the
90 days in the BCD,
SWD, ICT and
S&RD
Deadlines The timeframe The Directives could
for set in the clarify what is
processing Directives meant by the
applications obliges Member “decision"
States to take a
‘decision’. In
some Member
States, this
could be (and de
facto is, in
practice)
interpreted as
delivering the
residence
permit, whilst in
others it could
be interpreted
as a ‘temporary
authorisation’
before receipt of
the permit,
which would
already allow for
travel.
Requesting All Directives except LTR and LTR and FRD could
further FRD contain a clause which be aligned with the
information obliges Member States to other Directives on
when the inform the applicant of the this issue.
application need to submit additional
is information.
incomplete
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Inconsistencie Differences in provisions Options to
sin which cannot be (fully) address the
terminology justified by their nature / inconsistencies
used in the migrant category covered
Directives for
the same
concepts
Administrati The current situation as The same
ve silence regards the administrative clarification could
silence in the context of be added to all

application for admission to the Directives as to the
EU by third-country nationals meaning of

for migration purposes is administrative
ambiguous, with the ICT and silence and its
SWD not containing any effects.
explicit provision on the issue.
Providing The Directives There would be
reasons for require — albeit scope for the FRD
rejection with different to be aligned with
and right to wording - a the other
appeal written Directives. There
notification of may also be benefit
the decision, the in requiring that all
provision of rejection
reasons for notifications include
rejection (not in information on the
SD and RD), authority/court
information on where appeals can
the right to be lodged and the
redress (not in time limit (using
FRD) and the language of SWD,
right to mount a ICT and S&RD).
legal challenge.
Application The FRD, LTR and BCD do not There would be
fees contain any provisions on scope in all
payment of application fees Directives including
(although the BCD in this provisions which

sense is covered by the SPD). allow for the
charging of fees
which are
proportionate and
reflective on the
costs of processing
the applications,
confirming the ECJ
case law on this
point.

5.1.2.3 Equal treatment

All Directives with the exception of the SD and FRD include equal treatment provisions
(see also section on the personal scope of the Directives). In two cases, the
inconsistencies identified related to issues of terminology, namely with regard to
references to social security and the export of long-term benefits, both of which are
defined slightly differently in the Directives.
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Overall, while many of the differences, including the restrictions to accessing equal
treatment, reflect a differentiation between the category of migrants and the duration
of their stay, there are some instances which do not appear to be justified, as further
summarised in Table 18 below. These include missing provisions in some Directives,
as well as the existence of provisions in some Directives which could very well be
transferred to other Directive

s too (e.g. the right to strike and take industrial action and the specification of working
conditions both found in the SWD) and restrictions to equal treatment which do not
appear to be justified (e.g. restrictions related to language proficiency and the
fulfilment of specific educational prerequisites in the LTR and the SPD, the different
periods of short-term employment / stay to restrict access to social benefits in the
SPD, the S&RD and the ICT).

Table 18. Main inconsistencies encountered in equal treatment provisions

Inconsistencies in
terminology used in
the Directives for the

same concepts

Equal treatment

Differences in

provisions which
cannot be (fully)
justified by their
nature / migrant
category covered

Options to address
the inconsistencies

Overall
equal
treatment
provisions -
personal
scope

The inclusion of
specific equal
treatment provisions in
each Directive, as well
as specific restrictions,
reflects a
differentiation between
the different categories
of third-country
nationals covered by
the Directives, as well
as the length of stay in
the territory of a
Member State.
However, this
differentiation does not
always seem justified
and may sometimes
seem to have been
rather the result of
negotiations with
Member States. The
FRD and the SD do not
grant equal treatment
although those
covered by this status
and who are allowed to
work benefit from the
SPD.

There is scope for
some further
harmonisation and
coverage (i.e. non-
active family
members under the
FRD)
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Inconsistencies in
terminology used in
the Directives for the

same concepts

Differences in

provisions which
cannot be (fully)
justified by their
nature / migrant

Options to address
the inconsistencies

category covered

Freedom of The provision is Further harmonising
association missing in the FRD, these provisions
and but family members could enhance the
affiliation who are allowed to coherence of the

work in accordance legal framework

with Article 14 of the

Directive are covered

by the SPD. The SWD

adds to this the right

to strike and take

industrial action which

could be added to the

other Directives too for

the sake of

consistency
Access to The provision is Further harmonising
education missing in the SD, RD these provisions
and and ICTs. In the FRD, could enhance the
vocational it is dependent on the coherence of the
training entitlement granted to legal framework

the sponsor. Different

restrictions are allowed

in the five Directives.

While some appear

‘logical’, the reason

why others have been

introduced in one or

more Directives (but

not in others) cannot

be easily explained,

such as the restrictions

related to language

proficiency and the

fulfilment of specific

educational

prerequisites.
Access to The references to social There would be
social security are different in scope for reviewing
security, the Directives. and aligning the
social terminology used
assistance
and social
protection

Restrictions are in
place for short-term
employment / short-
term stay in the SPD,
the S&RD and ICT,

While such
restrictions may be
justified, the
differences in the
period of stay could
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Inconsistencies in
terminology used in
the Directives for the

same concepts

Differences in

provisions which
cannot be (fully)
justified by their
nature / migrant

Options to address
the inconsistencies

category covered
with different periods
of stay included
(ranging from 6-9
months).

be aligned.

With regard to the
export of long-term
benefits, the ICT refers
to payment of old age,
invalidity and death
statutory pensions, the
BCD to statutory
pensions in respect of
old age and the SWD to
statutory pensions
(based on previous
employment).

These terms could
be further aligned for
achieving coherence

Working
conditions

The SPD, S&RD and
SWD include health
and safety at the
workplace while SWD
gives an indication as
to what is included in
the term "working
conditions" and
provides for equal
treatment as regards
"terms of
employment" as well.
The ICT Directive

refers to the conditions

fixed by the Posted
Workers Directive
96/71/EC, except for
remuneration, where
equal treatment with
nationals is an
admission condition.

There would be
scope in harmonising
and specifying
working conditions
across the
Directives. Access to
employment services
could also be
included in the LTR.

5.1.24 Intra-EU mobility

Provisions on intra EU-mobility of third country nationals from one Member State to a
second one for the purpose of taking up short or long-term residence and work can be
found in the LTR, BCD, ICT, SD, RD and S&RD. The inconsistencies identified, as
presented in Table 19 below, exclusively relate to differences which cannot be fully
justified by the nature of the Directives and the categories of migrants they address.
They relate to differences in time periods for short-term mobility between the
Directives and differences in mandatory requirements to apply for or to notify mobility,
as well as a lack of facilitation of the (long-term) mobility processes in the LTR, BCD
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and S&RD) and of derogations from the FRD for accompanying family members (as
such are provided for the other applicable Directives.

Table 19. Main inconsistencies encountered in intra-EU mobility

Inconsistenci
es in
terminology

used in the

Directives for

the same
concepts

Intra-EU mobility

Differences in provisions
which cannot be (fully)
justified by their nature /
migrant category covered

Options to
address the
inconsistencies

Length of The RD, ICT and S&RD (for For the sake of
residence researchers) provide for two types legal certainty those
in second of mobility provisions: for short- Directives that
Member term mobility and long-term cover comparable
State mobility. The BCD does not situations of
(short- include provisions on short-term mobility would
term mobility for work purposes, nor do benefit from a more
mobility) the SD and the S&RD for coherent wording.
students.
The time periods for short term
mobility, as well as when short-
term mobility becomes long-term
mobility vary between the
Directives.
Procedural The different Directives provide For the sake of
requireme for different mandatory legal clarity and
nts for requirements to apply for or to coherence the
mobility notify mobility. The point in time  Directives would
(long-term when an application or notification benefit from a more
mobility) must be submitted also differs. consistent approach
These different rules can be towards procedural
challenging and confusing for requirements.
third-country nationals.
Substantiv Only the ICT and the S&RD for A more consistent
e students provide for a real approach may
requireme simplification of the mobility contribute to legal
nts for process with regards to long-term clarity and
exercising mobility. The three other coherence
mobility Directives providing for long-term
(long-term mobility (LTR, BCD, S&RD for
mobility) researchers) have broadly
speaking the same requirements
for applications for mobility as the
main application in the first EU
Member State (not notification).
Accompan The ICT, the S&RD for A more consistent
ying family researchers and the BCD foresee approach may
members derogations from the FRD, while contribute to legal

the LTR does not. Depending on
the Directive, additional
requirements also exist.

clarity and
coherence
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5.1.2.5 Grounds for rejection, loss and withdrawal of status

The inconsistencies identified with regard to the grounds for rejection, loss and
withdrawal of status, as presented in Table 20 below, exclusively relate to differences
which cannot be fully justified by the nature of the Directives and the categories of
migrants they address. As a general point, and as assessed in the first row, from a
systematic viewpoint, admission conditions and grounds for rejection mirror the same
reality and should therefore ideally be congruent. In addition, the fact that the
grounds are differently phrased across the Directives means that they may be
inconsistently interpreted whilst they refer to the same concepts, thus leading to legal
uncertainty for third-country nationals. With regard to rules on withdrawal and a few
rejection grounds related to the employer / host entity, there is also room for
simplification and alignment across the Directives, with regard to the differences in the
binding value of the respective provisions, which range from “shall” and “shall, if
appropriate”, to "may” clauses, which again may lead to legal uncertainty.

Other inconsistencies include the lack of safeguards in all Directives but the BCD and
LTR against withdrawal, non-renewal and loss of status, if the conditions for admission
are no longer satisfied and the lack of a ‘mirroring’ provision related to the employer
or host entity in the BCD between those listed as grounds for rejection of the
application and those listed as grounds for withdrawal of the authorisation or refusal to
renew the latter.
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Table 20. Main inconsistencies encountered with regard to grounds for rejection, loss
and withdrawal of the status

Inconsistencies in Differences in
terminology used provisions which
in the Directives

cannot be (fully)
justified by their
nature / migrant

for the same
concepts

Options to
address the
inconsistencies

category covered

Grounds for rejection, loss and withdrawal of status

Rejection grounds

Six Directives (FRD,
LTR, BCD, SWD, ICT
and S&RD) include
sometimes lengthy
provisions on
grounds for
rejection. Seven
Directives (FRD, LTR,
RD, BCD, SWD, ICT
and S&RD) include
provisions on
grounds for
withdrawal or loss of
status ranging from
general clauses to
casuistic lists.

From a systematic
point of view,
admission
conditions and
reasons for
rejection mirror the
same reality and
should ideally be
congruent.

Grounds for
withdrawal

The provisions show
a differing binding
value due to a mix of
"shall clauses", "may
clauses" and "shall, if
appropriate" clauses
across the Directives
with regard to

withdrawal.

The provisions offer
scope for
simplification and
alignment, also with
regard to the use of
legally binding
clauses.

Rejection grounds
related to
employer/ host
entity

The relevant
Directives allow for
different rejection
grounds related to
the employer / host
entities. While some
of the differences,
including the use of
‘may’ clauses, can be
explained by the
‘nature’ of the
status, it is not clear
why some other
grounds do not apply
to all statuses, such
as the business not
having any economic
activity taking place,
or being established
for the purpose of

A more consistent
approach may
contribute to legal
clarity and
coherence
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Inconsistencies in Differences in

terminology used provisions which
in the Directives cannot be (fully)
justified by their
nature / migrant
category covered

for the same
concepts

Options to
address the
inconsistencies

facilitating the entry
of third-country
nationals

Admission
conditions no
longer satisfied
and
lapse/expiration of
document or
status

All Directives provide
that if the conditions
for admission are no
longer satisfied this
can result in
withdrawal or loss of
status, but only BCD
and LTR include
safeguards against
withdrawal and
non/renewal.

Safeguards inspired
from the clauses in
the LTR and the
recent Directives
could also be
included in the
other Directives so
as to make sure
that minor
irregularities or
issues outside the
permit holders’
control will not lead
to disproportionate
consequences.

Withdrawal or non-
renewal related to
employer/ host
entity

Three Directives
(SWD, ICT, S&RD)
include provisions
which allow for a
withdrawal of the
authorisation or
refusal to renew the
authorisation on the
basis of grounds
related to the
employer or host
entity respectively.
These grounds are
very similar to those
listed for the
rejection of the
application, but the
BCD does not include
this as a ground for
withdrawal or
refusal.

While some of the
differences between
the four
employment-related
Directives, including
the use of ‘may’
clauses, can be
explained by the
‘nature’ of the
status, it is not
clear why some
other grounds
would not apply to
all statuses.
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5.1.2.6 Other inconsistencies identified

A few other inconsistencies, again all concerning differences in provisions which
cannot be (fully) justified by the nature of the Directive and/or the migrant categories
covered, have also been identified in several other areas, concerning:

* The right to family reunification: with regard to the processing of applications,
the FRD allows competent authorities a maximum of 9 months whilst under the
BCD this is 6 months and under the ICT and S&RD 90 days, which cannot be
fully justified. In addition, Member States can restrict access to employment of
family members under the S&RD “under exceptional circumstances” which
leaves too much room for interpretation.

* The format and type of authorisations: the FRD and SPD do not include a
reference to the type of permit which is to be mentioned on the permit,
although it is specified in the SPD that the permit shall feature "information
related to the permission to work".

* Also, some issues have been identified with regard to the practice to first issue
a visa and then a residence permit, as this may contribute to legal
uncertainty(by circumventing the application procedure and guarantees in SPD)
and efficiency losses (in the need to request a permit after one year, compared
to receiving a multi-annual permit immediately).

* The mechanisms of cooperation: the Directives inconsistently include references
to Member States having to establish a national contact point and provide
statistics, while there is no clear reason to not have the same or similar
requirements across all.
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Table 21. Other inconsistencies identified in relation to: the right to family
reunification; the format and type of authorisations, and; mechanisms of

cooperation

Inconsistencies Differences in provisions Options to address

in terminology

used in the

Directives for
the same
concepts

which cannot be (fully)
justified by their nature
/ migrant category
covered

the
inconsistencies

Right to family reunification

Deadlines for

Under the FRD, the

The difference

processing competent authorities of between the 9
applications the Member State shall give months in the FRD,

the person, who has the 6 months of the

submitted the application, BCD and the 90

as soon as possible a days in the ICT

written notification of the cannot be justified

decision and in any event and could be

no later than after nine aligned.

months. This time limit is

six months under the BCD

and 90 days under the ICT

and the S&RD.
Family Under the FRD, Member It is not clear why
members' States may for the first 12  only the S&RD
access to the months of residence restrict allows Member
labour the family members’ access States to restrict
market to the labour market. By access in exceptional

way of derogation, the
BCD, the ICT and the S&RD
do not foresee any time
limit in respect of access to
the labour market,
although under the S&RD
access can be restricted in
"exceptional circumstances"
such as particularly high
levels of unemployment.

circumstances,
which in addition
offer a margin of
discretion as to their
definition

Format and type of
authorisations

Residence
permit vs
(long-stay)
visa

The S&RD and SWD allow
for long-stay visas instead
of a residence permit,
whilst the other Directives
require Member States to
always issue residence
permits. National practices
of issuing first a visa and
only as a second step a
residence permit risk
prolonging in practice the
procedures leading to the
issuing of the actual

There may be scope
to addressing this
issue.
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Inconsistencies Differences in provisions Options to address
in terminology which cannot be (fully) the
used in the justified by their nature inconsistencies

Directives for / migrant category
the same covered

residence permit and may
contribute to legal
uncertainty, when it comes
to applying the procedural
safeguards by
circumventing the
application procedure and
guarantees in SPD
(deadlines, right to appeal,
fees etc.) contained in the
legal migration Directives.

Issuing a visa first (cannot
be longer than 12 months)
can also entail efficiency
losses (the third-country
national will need to
request a permit after one
year, compared to receiving
a multi-annual permit
immediately).

Format of the Seven out of nine The FRD and SPD
permit Directives include could also include a
provisions with regard to reference to the
the format of the permit type of permit being
(FRD, LTR, BCD, SPD, mentioned on the

SWD, ICT and S&RD) which permit
provide that Member States
shall issue a residence
permit using the uniform
format as laid down in
Regulation (EC) No
1030/2002. Five Directives
(LTR, BCD, SWD, ICT and
S&RD) provide that the
type of permit (e.g. long-
term residence, Blue Card,
etc.) shall be written on
the permit.

Mechanisms of cooperation
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Inconsistencies Differences in provisions

in terminology
used in the

Directives for
the same

which cannot be (fully)
justified by their nature
/ migrant category
covered

Options to address
the
inconsistencies

Mechanisms
of
cooperation

Four Directives (LTR, BCD,
ICT and S&RD) contain
provisions regarding the
establishment of contact
points in the Member
States responsible for
information sharing, in
particular on issues linked

There would be
scope for aligning all
Directives and
including both the
obligation to
establish a contact
point, where
relevant, and to

to intra-EU mobility. Five
Directives (SPD, BCD,
SWD, ICT and S&RD)
include the obligation to
report statistics to the
Commission on the
volumes of third-country
nationals who have been
granted an authorisation
under those Directives, but
the type of statistics vary
between the Directives.

report statistics.

Categories covered by the Directive - volunteers, trainees and pupils

The Commission’s 2002 proposal included aspects which raised difficulties for some
Member States during the negotiations. One of these concerned having binding EU
rules not only on the admission and residence conditions of international students but
also for volunteers, trainees and pupils. Therefore, in the final text of the Directive,
students were the only category for which admission and conditions of residence were
harmonised at EU level.

At the time of transposition, some Member States (e.g. AT, NL) distinguished between
paid and unpaid traineeships for the purpose of their immigration laws, while others
did not. Member States also varied in terms of whether unpaid trainees were required
to obtain a work permit in addition to the residence permit:

¢ In five Member States (FI, FR, IT, ES, UK) work permit were not needed for
unpaid trainees, only for paid trainees;

e In four Member States (BE, DE, LU, NL) work permits were needed in both
cases;

* In two Member States (AT, PT) both paid and unpaid trainees were exempted.

In Greece, “trainee” did not have a separate residence status, they were treated as
students. With regard to au pairs, three Member States (e.g. AT, IE and EL) had not
defined this category in their statutory law prior to the adoption of the Students
Directive. In five Member States (IT, NL, ES, LU, UK) au pairs were not required to
have a work permit. In most Member States they needed to prove they had a contract
with the hosting family, specifying rights and obligations including compensation.
Language knowledge and age limits were sometimes introduced. These permits were
time-limited in BE, DK, FR, IT, LU, NL, PT, ES, SE, and UK. Transposition studies show
that nine Member States® have transposed the provisions only relating to students.
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Bulgaria introduced legislation on unremunerated trainees and school pupils, Greece
on volunteers, France on unremunerated trainees, Hungary on school pupils and
volunteers, and Latvia on school pupils. The remaining ten transposed all three
categories of migrant, but made no fundamental changes to the conditions governing
these categories under prior legislation.

Right to work

The Directive allowed students allowed to work at least ten hours per week, although
Member States are entitled to require labour market tests and restrict access to work
during the first year of study. Prior to the Directive, most Member States allowed
employment of students outside their studies. For example, in Italy and Belgium,
students were allowed to work for maximum of 20 hours work per week. In a few
countries, however, students were not allowed to work at all until the Directive was
transposed. Third-country national students were generally seen as temporary
migrants, who would need to leave the territory of the Member State following the
completion of their studies and third-country national students were therefore not
entitled to carry out employment activities One example was Lithuania, which now
allows them to work 20 hours per week. Spain still requires international students to
have a work permit if they want to work outside their studies, although it seized the
opportunity during implementation of the Directive to eliminate the labour market test
for students (even if this was allowed by the Directive). The Czech Republic requires
students who work more than 30 days per annum to hold a work permit, as it did prior
to transposition. Poland only allowed students to work during the summer months
until 2014, when it moved to allow all-year-round employment, although the change
was not linked to implementation of the Directive. Only a few countries keep the
working hours at the minimum stipulated by the Directive — Austria, Luxembourg, the
Netherlands and the Slovak Republic. Few Member States restricted employment in
the first year of study, even before they transposed the Directive. Lithuania did and
does, however. It has maintained its ban on students working during the first year of
the first-cycle, or integrated, studies.

5.2 EQ3: To what extent are there inconsistencies, gaps, overlaps
and synergies between the existing EU legislative framework
and national level migration legislative frameworks? Is there any
scope for simplification?

The evaluation of Question EQ3 of the coherence assessment includes two sub-
questions, as listed in the Fitness check / REFIT evaluation: Evaluation Framework
(Annex 4A). For each, the respective tables provide an overview of the main sources
of information utilised and the main findings of each sub-question.

5.2.1 EQ3.A: (National policy coherence) Which national policy choices have
played a key role in the management of migration flows?

Research question Sources of Key conclusions

information

(National policy 2A: Evidence base for The existence of different national policy
coherence) Which practical choices has caused inconsistencies throughout
national policy choices implementation of the the EU.

have played a key role EU legal migration

in the management of Directives: Synthesis The adoption of more restrictive or more

permissive may clauses in the Member States

LLELEL LI Report impacts on the coherence of the legal
3Ai Public and migration Directives across the EU.
stakeholder Specifically, the possibility for the Member
consultations: EU States to opt for more stringent or favourable
Synthesis Report regimes, although in accordance with the
. . Directives, creates de facto substantial
3Aii Public and

differences in the Member States’ practices
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stakeholder and frameworks, which in turn can lead to
consultations: OPC inconsistencies in the implementation of the
Summary Report EU acquis throughout the EU.

The way in which Member States have
‘operationalised’ the legal migration acquis in
practice have also caused several divergences
in practice.

In addition, national parallel schemes have led
to further overlaps / incoherencies and
synergies.

EQ3.A: (National policy coherence) which national policy choices have played
a key role in the management of migration flows?

This section focusses on the national policy choices taken by the Member States with
regard to the implementation of the legal migration Directives, and seeks to evaluate
the extent to which these different choices have caused inconsistencies throughout the
EU. This includes in addition an analysis of the extent to which national parallel
schemes have led to further overlaps / incoherencies or possibly to synergies.

Building on the findings of EQ1E under Relevance, this evaluation question specifically
focusses on the extent to which there are any inconsistencies caused by the
‘operationalisation’ of some provisions of the Directives and the adoption or not of
‘may’ clauses by the Member States.

The evaluation especially builds on the in-depth analysis carried out under Task 2,
which includes an Evidence base for practical implementation of the EU legal migration
Directives: Synthesis Report, as well as on the outcomes of the Public and stakeholder
consultations conducted under Task 3 and the Contextual analysis: overview and
analysis of legal migration statistics carried out under Task 1.

The national policy choices taken into account for the evaluation, play a key role in the
management of migration flows and concern in particular the elements below, which
will be further analysed in the following sub-sections. Examples of national policy
choices considered for this evaluation include the types of admission conditions (e.g.
integration requirements, salary thresholds, 'sufficient resources’ requirements), the
types of application procedures (standard application forms, maximum processing
times, fees, etc.), etc.

5.2.1.1 National policy choices as to a) the adoption of more
restrictive ‘may clauses”, b) the ‘operationalisation’ of some
of the provisions in the Directives and c) the existence of
national parallel schemes have led to further divergences in
practice

The adoption of more restrictive or more permissive may clauses in the Member
States might impact on the coherence of the legal migration Directives across the EU.
Specifically, the possibility for the Member States to opt for more stringent or
favourable regimes, although in accordance with the Directives, might create de facto
substantial differences in the Member States’ practices and frameworks, which in turn
can led to inconsistencies in the implementation of the EU acquis throughout the EU.

As analysed as part of Task 2, almost all Member States have implemented restrictive
may clauses. As mentioned under Relevance above, the Member States collectively
transposed the 40 more restrictive may clauses analysed as part of the Task 2
application study 508 times. The six Member States which, on this basis, have
adopted the ‘most’ restrictive approach are Estonia, Malta, Netherlands, Finland,
Luxembourg and Germany, while 5 EU countries, namely Greece, Croatia, Lithuania,
Latvia and Portugal, have transposed the more permissive may clauses.
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In addition to the use of “"may clauses”, also the “operationalisation” of the provisions
of the Directives might create significant differences between Member States, which
could lead to further inconsistencies in practice. This section will focus on these two
particular issues for each of the migration phases.

The existence of national parallel schemes also has led to further divergences in
practice: this particular aspect is considered briefly in the analysis below, but
developed more extensively under EQ3B.

National policy choices as to a) the adoption of more restrictive ‘may
clauses”, b) the 'operationalisation’ of some of the provisions in the
Directives

Pre-application (information) phase

In the first ‘preparatory’ phase during which the third-country nationals and their
family members seek information on the application procedure, no may clauses have
been identified.

Also, the implementation choices of Member States seem to be quite consistent in
spite of minor differences as regards to the following aspects:

Member States generally provide information on all aspects of the application
procedure and the information availability, comprehensiveness and accessibility of
information is generally good. They use different information channels, with some
Member States offering several at the same time (e.g. websites, hotlines, information
desks, leaflets, etc.) whilst others only using one or two such channels. Member
States have also put in place different modalities for providing tailored information
upon request. However, overall this information is easily obtained in the majority of
Member States and provided in a format with a relative degree of comprehensiveness
and user-friendliness.

* With regard to the content of the information, some Member States provide
more comprehensive information than others, for example in relation to
covering all statuses (e.g. Sweden provides information on how to apply as an
LTR moving from another EU Member States, but it is difficult to find
information on how to apply for LTR status for those residing in Sweden), the
fees associated with the application (not provided by Belgium, Cyprus, Greece,
Croatia and Malta for the BCD), the applicable deadlines and the rights upon
admission (not provided by Cyprus, France, Latvia, Malta).

These differences do not seem to have led to any major inconsistencies between the
Member States although, as recommended under EQ2 above, there would be scope in
further defining how and what kind of information should be made available to
applicants.

Pre- application (documentation) phase

With regard to the transposition of may clauses, based on the analysis under
Relevance (see section 2.4.3 above), of the ‘may clauses’ identified as part of the
structured legal analysis for Task 2, the majority of the Member States took the most
restrictive approach, i.e. transposing all or nearly all may clauses in the FRD, whilst
only a few took the most restrictive approach in the SD.

More specifically, most Member States have transposed the may clauses in Art.7(1) of
the FRD requiring the applicant to prove evidence on accommodation (15 Member
States), sickness insurance (13 Member States) and stable and regular resources,
sufficient to maintain him/herself and the family (19 Member States). Only a limited
number of Member States transposed the may clause in Art.7 (2), focussing on
complying with integration measures (5 Member States). In all other Member States
which have not transposed these more restrictive may clauses, national choices
obviously pose less burden to applicants, creating de facto divergences between EU
countries.
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In addition, 12 Member States have restricted the scope of the FRD through may
clauses in Art.15(1), which state that the issuance of an autonomous residence permit
may be limited to spouses or unmarried partners in cases of breakdown of the family
relationship. These different choices create de facto divergences in the way Member
States protect family life and unity, especially for couples with children.

Only 4 Member States (RO, SE, SI, SK) transposed the most restrictive may clause in
Art 9 of the SD which provides for specific conditions for school pupils participating in
an exchange scheme and in particular that admission of school pupils may be confined
to nationals of third countries which offer the same possibility for their own nationals.

When looking at the way in which Member States have ‘operationalised’ the legal
migration acquis in practice, the following main divergences have been identified:

With regard to the type of application, a single application is most often offered under
the LTR, as well as by the RD, SPD and SD which can still however cover different
elements to be filled in by different actors (e.g. a part for the sponsor, a part for the
third-country national wishing to migrate and a visa application).

16 Member States use different application forms depending on the migration status,
while in 8 Member States a standardised application form exists. The way in which
application forms can be obtained also varies, with some Member States offering a
wider range of channels (e.g. online, downloadable, in person, via post) and offering a
more limited choice. Finally, some Member States provide application forms in many
different languages whereas in others, the forms are only available in the national
language and English.

The recognition of diplomas is a condition for obtaining a permit in 16 Member States
for the BCD, in five for the SD, in six for the RD, whilst in the other Member State this
is not a requirement. As there are no admission conditions in the SPD, in four Member
States the recognition of diplomas will depend on the type of position the TCN applies
for rather than the Member State. On top of this, most Member States provide
inadequate guidance on the procedures for obtaining recognition of diplomas. This
applies specifically for the Czech Republic (information only provided upon request),
Italy, Lithuania, Portugal, Romania and Slovakia.

Pre-integration measures are required in Austria and Cyprus, and not in any of the
other Member States.

Proof of adequate accommodation is required in all but four Member States (Austria,
Germany, Italy, and the Netherlands). In addition, Member States have adopted
different approaches to verifying this and determining ‘adequateness’, ranging from
rental contracts, utility bills to declarations of hospitality.

By far the most significant divergences between Member States have been observed
with regard to the documentation that has to be provided as part of the application.
Some examples of this include:

* With regard to the FRD, of the 10 admission conditions for which documentary
evidence may be required by the Member States, a few Member States require
this for nearly all conditions (e.g. Austria, Spain, Czech Republic) whereas
others only require evidence for a few conditions (e.g. three or four in Bulgaria,
Finland, Hungary, Portugal, Sweden, Slovenia and Slovakia). In addition, 19
Member States require additional documentary evidence beyond the conditions,
while six do not require additional evidence.

* Along the same lines, of the 10 admission conditions listed under the BCD,
Member State which require documentary evidence supporting all or most are
Belgium, Czech Republic, France, Croatia, Lithuania, Luxembourg, Poland and
Portugal, whereas Spain, Finland and Italy only require this for up to five
conditions. In addition, in this case also the extent to which Member States
require the documentation to be translated and certified varies substantially.
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Under the BCD, 16 Member States require additional evidence beyond the
admission conditions, while nine do not.

* The other Directives show similar differences between Member States, with
some thus taking a more stringent approach versus others which appear to
have put less admission conditions in place in practice, as can be read in the
Task 2 synthesis report developed through this study.

The divergences in terms of transposition and practical application have thus led to a
different admission conditions and related requirements across the EU which in
addition are further exacerbated by practical application issues identified in this
migration step, as further detailed under Relevance and effectiveness, leading to an
overall inconsistent approach.

Application phase

With regard to the transposition of may clauses, based on the analysis under.
Relevance, of the ‘may’ clauses identified as part of the structured legal analysis for
Task 2, 17 Member States (AT, BE, BG, CY, CZ, EE, ES, FI, FR, HU, LU, LV, PL, PT, RO,
SE, SI, SK) took the most restrictive approach, i.e. transposing the may clause in the
SD, whilst 4 Member States did not transpose it (IT, LT, MT, NL). More specifically,
these Member States have transposed the more restrictive may clauses in Art.20 of
the SD, which enables Member States to require applicants to pay fees for the
processing of applications in accordance with this Directive, which might create serious
inconsistencies amongst Member States if the fees charged are very high in most
countries and lower in others.

When looking at the way in which Member States have ‘operationalised’ the legal
migration acquis in practice, the following main divergences have been identified:

Although in 25 Member States third-country nationals can lodge an application in
person, differences exist in practice with regard to the accessibility to the application
procedure: while in some countries the applicant has to appear in person only once, in
other countries such as Austria, s/he has to appear more than once as part of the
application process in third countries where this can only be done centrally, or where
consulates are far away. Other divergences between Member States include cases
when short deadlines for personal appearance are involved. Moreover, other
differences concern the other modalities for lodging an application, with only 7
Member States including via post and 6 Member States online submission.

Important differences between Member States exist depending on whether multiple
authorities are involved in processing the applications or just one authority is involved.
Especially when multiple authorities and/or multiple steps are involved in the
application process, the necessary steps and authorities which need to be contacted
are not very well explained and not easy to follow by third-country nationals in terms
of what concrete steps to take (e.g. Bulgaria, Italy and Spain), creating serious
discrepancies with Member States adopting a single step, less complex procedure..
Especially when multiple authorities and/or multiple steps are involved in the
application process, it seems that the necessary steps and authorities which need to
be contacted are not very well explained and not easy to follow by third-country
nationals in terms of what concrete steps to take. Fees vary greatly between the
Member States, also proportionally, when considering the fees as a share of the main
monthly gross earnings in each Member State. Several cases of excessive fees have
been observed (and might constitute on the one hand an application issue and on the
other hand a deterrent) and around one fifth of the Member States charge even other
obligatory fees (although generally minor). In particular, in Bulgaria, the highest
application fee charged corresponds to more than 50% of the monthly gross earnings,
while in four more Member States these represent between 25-50% of the monthly
earnings. The lowest fees charged still, in Romania represent between 25-50% of the
monthly earnings and in another five between 10-24%.
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Divergences have been observed regarding the time to process the application. The
majority of the Member States have put in place legally applicable deadlines within
which to process applications, for all Directives or only certain Directives. Germany
does not have any deadline. In several countries, these deadlines may exceed those
set in the Directives. Only one Member States, Luxemburg, imposes financial
sanctions if an applicant does not meet a given deadline.

The divergences in terms of transposition and implementation choices with regard to
the application process have especially led to serious discrepancies between Member
States which adopted a single application procedure, which is notably less complex,
and those using multiple procedures managed by different authorities. Related
differences in application fees and the time to process the application, are further
exacerbated by practical application issues identified in this migration step, as further
detailed under Relevance and Effectiveness leading to an overall inconsistent
approach.

Entry and travel phase:
In the entry and travel phase no restrictive may clauses have been identified.

The implementation choices of Member States seem to be somewhat inconsistent as
regards to the following aspects:

Most Member States (11 Member States) have set timeframes for granting entry visas
to applicants who do not yet hold a valid permit to enter the Member State.
Divergences have been observed when there are no such timeframes (in 8 Member
States), or where they are regulated by general administrative law (Germany). If
timeframes are too long or missing, Member States may be held in violation of their
obligation to facilitate the issuing of visas to legal migration applicants. In Member
States with different timeframes for the different statuses, SD/RD applicants benefit
from shorter deadlines.

Only a few Member States (IT, MT, PT) impose specific entry requirements to third-
country nationals of a visa free country

Other (although minor) inconsistencies have been observed when it comes to
transiting: only in a few Member States practical difficulties are encountered by third-
country nationals. In Spain, the long and complicated process for acquiring an airport
transit visa is seen as an impediment.

These differences do not seem to have led to any major inconsistencies between the
Member States except regarding the existence or not of timeframes for granting entry
visas to applicants who do not yet hold a valid permit to enter the Member State.

Post-application phase:

With regard to the transposition of may clauses, based on the analysis under
Relevance (see section 2.4.3 above), of the ‘may’ clauses identified as part of the
structured legal analysis for Task 2, 13 Member States have transposed Art.13 of LTR,
which allows national parallel schemes and thus enables Member States to issue
residence permits of permanent or unlimited validity on terms which are often more
favourable than those in the Directive. The different transposition choices (13 Member
States have transposed this provision at least partially) have created divergences
between Member States with regard to the intra-EU mobility rights enjoyed by third-
country nationals, as the permits resulting from transposing of this may clause do not
confer the right of residence in other Member States provided by Chapter III of the
LTR.

When looking at the way in which Member States have ‘operationalised’ the legal
migration acquis in practice, the following main divergences have been identified:

Inconsistencies have been identified with regards to the timeframe to deliver the
permit, following the notification of the positive decision on the application (the latter
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being regulated by the Directives), with the majority of Member States having a
timeframe while a few others do not. The Member States which require the lowest
number of days for the delivery of the permit are Lithuania (10 days) and the
Netherlands (14 days), while Latvia has the longest with 65 days. Where there is a set
timeframe, the deadlines are generally respected, and, in some cases, the real
average number of days to deliver the permit is even lower that the timeframe
allowed, except in Italy, where the timeframe is not too long (up to 290 days).

Around half of the Member States apply additional charges in addition to the
application fee for the issuing of the permit. These are generally minor, except in
Portugal where are very high (200 euro).

With regards to the application and permit issuing procedure, usually, different
authorities are involved and multiple steps (14 Member States), which creates
significant discrepancies between Member States, in terms of complexity, timing,
clarity (not to mention the concerns regarding the single
procedure/application/decision underlying the SPD). In only two countries (PL and
CZ), the entire post-application phase, including the issuance of the decision, is
conducted in the national language, which contributes to creating further divergences
between EU countries.

In the majority of the Member States (17), there is a difference between (static and
mobile) non-EU family members of EU citizens and non-EU family members of third-
country nationals, the former group receiving more favourable treatment. 7 Member
States make no distinction between the two situations. The differences in this phase,
mainly concern conditions, procedures, duration of the permit, application fees and
documents in support of the application. For instance, in Croatia, the non-EU family
members of TCN have to prove the purpose of the temporary residence, that they
have sufficient resources to support themselves and that they have a health
insurance, whereas non-EU family members of EU citizens do not have to prove this.
In the Czech Republic, non-EU family members of third country nationals have to
obtain biometrical residency permits, whereas non-EU family members of EU citizens
only need “a national type of permit in a form of a passport book". In other countries,
such as in Hungary and Cyprus, procedures and fees are different, whilst in Finland,
non-EU family members of third country nationals do not need to apply for a residence
permit; instead they need to register their residence and apply for an EU residence
card, while they keep their rights to employment. In Austria the main difference is
related to the exemption from the quota requirement for non-EU family members of
EU citizens. Rules are very different, contributing to increase the divergences between
Member States in the way they have implemented the FRD.

The duration of the first permit delivered to third-country nationals varies significantly
across Member States ranging from 3 months in CY to 60 in ES.

Another divergence consists in the fact that when the main applicant is the employer,
only Croatia requires in the case of the SPD his/her involvement in the delivery of the
permit, as the decision will be submitted to the employer directly.

The divergences in terms of transposition and implementation choices, as well as the
existence of diverse parallel schemes (see also under EQ3B), have thus led to different
timeframes to deliver the permit, duration of the permit, and procedures to issue the
permit across the EU which in addition are further exacerbated by practical application
issues identified in this migration step, as further detailed under Relevance and
Effectiveness, leading to an overall inconsistent approach.

Residence phase:

With regard to the transposition of may clauses, based on the analysis under
Relevance (see section 2.4.8 above), of the ‘may’ clauses identified as part of the
structured legal analysis for Task 2, the majority Member States took the most
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restrictive approach transposing all or nearly all may clauses in the BCD, while 11
Member States have transposed the restrictive may clause in the LTR.

More specifically, 15 Member States have transposed more restrictive may clauses
under Art.8(2) of the BCD enabling the Member States to conduct labour market tests
for Blue Card applicants and 12 Member States have transposed more restrictive may
clauses under Art.9(3) enabling them to withdraw or refused to renew Blue Cards on
the basis of public policy, security or health; when the Blue Card holder does not have
sufficient resources to main him/herself; when the TCN has not communicated an
address; and when the Blue Card holder applies for social assistance.

A smaller number of Member States have restricted equal treatment through may
clauses in Art.14(2); nine Member States have restricted access to university; and
four Member States have restricted equal treatment of Blue Card holders to those
cases where the residence lies within the Member State’s territory. Notably, six
Directives (LTR, SPD, SWD, ICT, BCD and S&RD) include provisions on access to equal
treatment with regard to social security. In addition to ‘social security’, the LTR gives
equal treatment access to ‘social assistance’ and ‘social protection’. In particular, the
LTR allows Member States to restrict equal treatment to cases where the registered or
usual place of residence of the long-term resident, or that of family members for
whom he/she claims benefits, lies within the territory of the Member State concerned.
The main inconsistency observed concerns access to social security whereby third-
country nationals do not have access to certain social security benefits (in BE, CY, HU,
LV, PL, SI): for instance, in Cyprus, despite third-country nationals making monthly
contributions into the Social Insurance Fund, they are not entitled to most public
benefits, the only exception being sick pay. Moreover, in Hungary, residence permit
holders are not always entitled to certain type of social assistance. In some Member
States, access to public services is not explicitly granted, for example, in Slovenia,
only those with LTR status can apply for non-profit rental housing, rental subsidies and
housing loans under public scheme.

Integration requirements: Integration requirements and measures differ significantly
across Member States. In 12 Member States (AT, BE, BG, CY, DE, EL, FI, HR, IT, LU,
MT, NL), there are mandatory integration requirements, while in the remaining
Member States, integration measures (such as language and integration courses) are
voluntary. In CY, EL, HR, LU, MT, the mandatory integration requirements only
concern applicants for long-term residence, who need to demonstrate integration
through knowledge of national language(s) and knowledge about society and culture
of the country. For example, in Greece, in order to obtain a long-term residence
permit, the applicant need to demonstrate sufficient knowledge of the Greek language,
history and civilization.

The divergences in terms of transposition and implementation choices, as well as the
existence of parallel schemes, have thus led to substantial differences in the periods of
renewal, renewal fees, access to social protection and different integration
requirements across the EU, which in addition are further exacerbated by practical
application issues identified in this migration step, as further detailed under Relevance
and Effectiveness, leading to an overall inconsistent approach. Moreover, additional
divergences arise from the fact that national legislations relating to areas not covered
but closely linked to the Directives also vary between Member States, for example
with regard to social protection, which is at present only covered by the LTR.

Intra-EU mobility phase:

With regard to the transposition of may clauses, based on the analysis under
Relevance (see section 2.4.3 above), of the ‘may’ clauses identified as part of the
structured legal analysis for Task 2, 19 Member States took the most restrictive
approach transposing the may clause in the RD, while 14 Member States have
transposed the restrictive may clause in the BCD and 3 Member States the may clause
in the LTR.
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More specifically, 19 Member States have transposed more restrictive may clauses
under the RD Art.13(3) requiring the TCN to have a new hosting agreement for a
researcher staying in another Member State for more than three months, which might
restrict the ability of researchers to stay longer in another Member State.

14 Member States have transposed the more restrictive may clause in Art.18 (6) of
the BCD holding the applicant and/or the employer responsible for the costs of return,
if necessary.

3 Member States have transposed the may clause in Article 15 (2) requiring the
persons concerned to provide evidence of stable and regular resources which are
sufficient to maintain themselves and the members of their families, without recourse
to the social assistance of the Member State concerned; sickness insurance covering
all risks in the second Member State normally covered for its own nationals in the
Member State concerned.

When looking at the way in which Member States have ‘operationalised’ the legal
migration acquis in practice, the following main divergences have been identified:

Few Member States have provided for additional facilitations to the procedures and
documentation requirements for mobile third country nationals - these include, for
example, shorter application processing times (CZ, PT), an exemption from need to
provide proof of sickness insurance as well as exemptions from integration measures
(NL), proof of accommodation (MT) and labour market tests (BE, EE).

Only two Member States require additional documents in addition to residence permit
and valid travel documents for short term mobility. In Sweden, regarding the Students
Directive a third-country national also needs a certificate from the Swedish university
and a certificate from the university in the home country. The other exception is
Slovenia, where regarding the Family Reunification Directive if the permits to family
members are not issued by the State Party to the Convention implementing the
Schengen Agreement, or if the family members are not citizens of a visa-free country,
a visa is required, provided that the applicant fulfils requirements for the issuance of a
visa.

These differences do not seem to have led to any major inconsistencies between the
Member States.

End of stay phase:

With regard to the transposition of may clauses, based on the analysis under
Relevance (see section 2.4.9 above), of the ‘may’ clauses identified as part of the
structured legal analysis for Task 2, 19 Member States took the most restrictive
approach transposing Art.5(3) of the RD, which state that Member States may require
in accordance with national legislation, a written undertaking of the research
organisation that in cases where a researcher remains illegally in the territory of the
Member State concerned the research organisation is responsible for reimbursing the
costs related to his/her stay and return incurred by public funds.

By far the most significant divergences between Member States have been observed
with regard to the following:

e 22 Member States (BE, BG, CZ, DE, EE, ES, FI, HR, HU, IT, LT, LU, LV, MT, NL,
PL, PT, RO, SE, SI, SK) allow third-country nationals to export certain social
security benefits when leaving for a third country while the remaining do not.

* With the exception of a few Member States (FI, NL, RO, SI and SK), information
on exportability of social security benefits is in practice not easily accessible to
third-country nationals nor made available by national authorities in a clear
manner. Furthermore, the content of the information published may not be
sufficient. Not all Member States publish the bilateral agreements signed with
third countries.
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* Periods of absences allowed in other Member States vary from Member State
to Member State: for instance, for the FRD, 30 days in Croatia and Greece to up
to two years in Finland; for the SD from 30 days in Croatia to up to one year in
the Netherlands; for RD one month in Croatia, to up to two years in Finland.

* The situation of third-country nationals who cannot be removed following a
return decision is not addressed in a harmonised manner across Member
States. Whilst certain Member States provide for a specific residence permit in
such situations, in other Member States, this category of third-country nationals
is tolerated with unclear rights as to access to basic healthcare, education or
access to the labour market.

These differences have led to inconsistencies between the Member States especially
with regard to the information on exportability of social security benefits, periods of
absences allowed and the situation of third-country nationals who cannot be removed
following a return decision, exacerbated also by the compliance issues in the
transposition and implementation of Article 9(7) of the LTR in certain Member States,
as indicated under Relevance and Effectiveness.

National policy choices as to c) the existence of national parallel schemes

To complete the analysis, besides the may clauses and the implementation choices by
the Member States, the third aspect to be considered is the existence of diverse
national schemes in the Member States. These also contribute to incoherence
between EU countries with regard to admission, entry and stay of third-country
nationals. As can be seen from the Table 22 below, the vast majority of Member
States (with the exception of Cyprus, Greece, Luxembourg, Poland, Romania and
Slovakia) have one or more national statuses in place which are considered as an
equivalent to the EU Directive(s). As indicated in the table below, most of the national
equivalent schemes in place concern the BCD and LTR, while a few additional ones
have been found under the SD, FRD and RD.

Table 22. Member States with national equivalent schemes in place

Blue Card 2™V giidents Researchers -ong-term
N . Reunificatio _. . ) . residents
Directive n Directive Directive Directive Directive
(2009/50/E (2003/86/E (2004/114/E (2005/71/E (2003/109/E
C) 292 C) C)
C) (o))

AT Yes No Yes Yes?%3 No

BE Yes No Yes No Yes

BG No No No No Yes

CY No No No No No

cz No Yes Yes No No

DE Yes No No No Yes

EE Yes No No No No

292 C7 and FI are the only Member States with equivalent national schemes, although they are very similar
to the EU schemes
293 In Austria, one of the requirements is that applicants have to be internationally recognised researchers
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Family Students Researchers -ong-term

Blue Card Reunificatio residents

Directive Directive Directive

n Directive Directive

(2003/86/Eé§004/114/E£§005/71/E(2003/109/E
C)292 C)

(2009/50/E
€)

EL

ES

FI

FR

HR

HU

IT

LT

LU

LV

MT

NL

PL

PT

RO

SE

SI
SK

National schemes overlap with the provisions of the legal migration Directives - some
offer more favourable conditions than the EU equivalent, others a mix of favourable
and less favourable treatment.

BCD

Blue card permits are notably available only from 2011 onwards, whereas 13 Member
States currently have equivalent national schemes. As indicated in the statistical

2% gpain indicates as one of the main differences “easier conditions to be met”

2% Finland mentions higher benefits as one of the main differences

2% In Italy the national scheme does not set a salary threshold and is based on a system of recognised
employers
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analysis in section 3.2, the number of Blue card permits grew from 156 in 2011 to
5,825 in 2014 and finally to 8907 in 2016, with 21 out of 25 Member States reporting
the issuance of such permits. It is noted though that in 2016, 69.5% of all Blue Card
permits, were reported by Germany (6,189).

The 13 Member States (CZ, DE, EL, ES, FR, IT, CY, LV, NL, AU, PL, FI, SE) that had
national “highly skilled workers” schemes in place, and which were already reporting
in 2008 on the number of permits issued under such schemes, continued to issue their
national scheme, and none of them shows an increase the number of Blue Card
permits issued. Only Germany stopped its national equivalent scheme with the
introduction of the BCD. In 2016, the 12 Member States with national schemes issued
24,645 high skilled workers permits compared to only 2,005 Blue Card permits.

The main differences between the permit granted pursuant to the respective Directive
and the national scheme, e.g. in terms categories of third-country nationals covered,
conditions, etc. include:

* The right to move to another EU Member State, which is easier for Blue Card
holders. Blue Card holders may acquire the status of a long term resident
earlier (AT)

* The gross salary criteria (BE, EE, FI, MT)

¢ Differences in the documentation of the application phase (LT)

* Only applies for specific categories: for researchers with special technical
knowledge or teaching personnel in prominent positions or scientific personnel
in prominent positions (DE).

The fact that these parallel schemes can be more or less favourable might impact on
their practical use: as indicated in analysis carried out under Task 2, these schemes
are often preferred by both Member States and TCN as they can offer simplified
procedures and/or more favourable conditions and rules to third-country nationals.

LTR

12 Member States have national schemes which are equivalent to the LTR. As
indicated in section 2.3 of Annex 1Bii (Contextual analysis: overview and analysis of
legal migration statistics), during 2010-2016, long-term resident status under EU law
was provided to an average 2.4 million TCN per year in EU-25. In 2016 over 2.7
million TCN held long-term resident status under EU Directives. The 12 Member States
with national schemes in place together issued a higher number of national permits,
namely on average 4.4 million over the years 2010 and 2016, with over 6.7 million
TCN receiving this status in 2016 under national laws which was a considerable
increase compared to 2010 (1.3 million).?%’.

In 2016, across the EU-25, the majority of EU statuses were issued in just two
Member States, Italy (2.1 million) and Austria (259,000). The majority of residence
permits under the national status were issued by Germany (2.2 million), France (1.9
million) and Spain (1.2 million). The lowest number of permits was issued by Lithuania
(2,015) and Slovenia (5,611).

Overall, the national schemes are similar or even nearly identical to the EU status. The
main differences between the LTR permit and those granted under national schemes,
include:

* The minimum length of stay in order to be eligible for the status, which is
shorter under several national schemes

297 The drop in the stock of third-country nationals holding long-term status under the EU Directive in
Germany and Sweden at the end of the period can in part be explained by the fact that these countries
started to report on the size of the stock of TCNs holding long-term status under national legislation only
recently.
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* The residency conditions (HR, FI). For instance, in Finland these are more
lenient in the sense that the person needs to have resided in the country only
half of the four years the permit was valid

¢ It does not allow long-term residence in other EU Member States (HU, PT)

* The residence permit of indefinite duration does not grant intra-EU mobility
rights to third-country nationals in the Netherlands. These rights are only
granted to third-country nationals with an EU long-term residence permit.

SD

Differences between the EU Directives and the national schemes can also be noted
with regard to the SD. They concern diverse aspects as indicated below:

In the Czech Republic, the national scheme refers to studies which are not covered by
the EU Directive, for example a non-accredited study programme, language schools
and language courses.

In Austria, alternatively to the permit issued based on the SD, students who intend to
stay between three and six months may obtain a visa category C or category D. A
travel visa C (Schengen-visa) allows stays in Austria and all other Schengen States for
a maximum of 90 days within 180 days. A residence visa D allows stays in Austria for
91 days up to a maximum of 6 months. Persons who hold a valid visa category C or D
are allowed to study in Austria.

Belgium indicates that there is a national scheme for third-country nationals coming to
Belgium for the purpose of a traineeship: trainees need to obtain a work permit.

5.2.2 EQ3B. To what extent are there synergies, gaps, inconsistencies,
incoherencies, overlaps with national policies that are either going
further than what is required by the EU legal migration directives or
exist in parallel (parallel schemes)? Are there excessive burdens as a
result of national implementation choices?

Research question Sources of information Key conclusions
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EQ3.B: To what extent are there 1Bii Contextual analysis: Significant synergies and
synergies, gaps, inconsistencies, overview and analysis of overlaps exist between the EU

incoherencies, overlaps with legal migration statistics. legal migration acquis and the
national policies that are either . national schemes, which might
going further than what is 2A Evidence base for  |aad to a preference towards
required by the EU legal practical implementation those national schemes which
migration directives or exist in  Of the legal migration  have more favourable provisions
parallel (parallel schemes)? Directives: Synthesis  and simplified procedures.
report The main differences have been
Are there excessive burdens as a 3Ai Public and observed in‘the' documentation
T o e el T e o stakeholder phase, application phase, entry
choices? consultations: EU and travel phase and the post-
’ Synthesis Report application phase.
3Aii Public and Moreover, the accumulation of
stakeholder national implementation choices
consultations: OPC contributes to divergences
Summary Report4B between Member States.

Fitness check / REFIT
evaluation: Analysis of
gaps and horizontal
issues

The evaluation of Question EQ3B includes two sub-sections which mainly focus on
national parallel schemes and the accumulation of a number of national policy choices.

5.2.2.1 To what extent do the national policy choices made by Member
States: help to enhance the ability of the legal migration Directives to reach
their original objectives; create overlaps with the provisions of the legal
migration Directives; result in gaps in legal coverage / protection for certain
categories of migrants; and/or contradict any of the provisions in the legal
migration Directives?

As indicated in the other sections under Coherence and Relevance, some Member
States have made policy choices which have enhanced the ability of the legal
migration Directives to reach the original objectives. However, in others, the national
choices may have hampered the extent to which the objectives can be achieved -
especially when a particularly restrictive approach has been chosen through ‘may’
clauses and strict interpretation of clauses.

To complete the evaluation of these national choices, this section will focus on the
main differences between the EU legal migration acquis and the national parallel
schemes, when these overlap with the provision of the legal migration Directives, and
on the specific consequences/effects of having also national equivalent statuses,
especially (but not only) when Member States have put in place more stringent rules
which do not favour the applicant.

More specifically, the main differences between these parallel schemes and the EU
Directives concern the following migration phases:

Pre- application (documentation) phase

The main difference between the requirements of the BCD and the equivalent national
statuses concerns the lack of or reduced minimum income requirements, applied in
Italy, the Netherlands, Portugal and Sweden, which seems to result in a higher use of
the national equivalent status.
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In Sweden for example, income requirements under the national status are much
lower and make no difference between low- and high-skilled workers. The rights
enjoyed under the national status are the same than those offered under the BCD,
which means that few labour migrants choose to use the BC given that the national
legislation is more favourable. There are, however, a few cases where national
equivalent statuses have introduced higher salary requirements (e.g. top specialists in
Estonia).

Another important difference seems to be that application forms for the national
equivalent statuses are considered to be more difficult and less user friendly to fill in.
This may be a result of the relative harmonisation of documentation introduced by the
EU legal migration acquis.

Finally, and in notable difference to the EU status, LTR national equivalents seem to
require continuous residence in a relatively small number of Member States.

Application phase

With regard to the application procedure, in 13 Member States some important
differences exist in relation to the following:

* Less favourable conditions and rights with regard to the admission procedure.
For example, in Hungary, in order to be granted the national settlement permit,
which is the national equivalent of the LTR, the applicant needs to provide proof
of a clear criminal record from the country of origin. This can pose a significant
challenge depending on the third country. No such requirement is in place for
applications under the LTR.

* More favourable conditions with the regards to the personal scope in Croatia,
Estonia, Germany, the Netherlands, Portugal, Spain and Sweden. For instance,
in Spain these categories include foreigners who are of Spanish origin and have
lost their Spanish nationality; foreigners who have contributed markedly to the
economic, scientific and cultural progress of Spain,

* More favourable national equivalent of the LTR, including a much shorter
deadline to decide on a permit request. For instance in Portugal, 90 working
days compared to six months for the EU status.

Entry and travel phase

The entry and travel phase is usually the same for all kinds of permits and national
statuses offer the same rights and conditions as the EU Directives. There are only
slight differences observed in the Netherlands and Portugal. In the Netherlands, for
instance, the maximum decision period for long stay visa applications required for the
EU BC is 90 days whereas for the national permits this period can be extended with
another 90 days. The EU BC Directive thus offers more favourable conditions and
rights.

Post-application phase

No significant differences nor inconsistencies between the EU Directives and their
national equivalents were observed in this phase.

The main differences that have emerged at the level of legislation as well as in terms
of practical application concern the duration of residence permits and the fees:

e In Austria and Italy, the duration of the residence permit for the BCD is shorter
in national equivalent statuses.

* In Portugal, the fees for issuing LTR and BCD permit documents are higher
(about 20%) than in the case of their national equivalents.

Intra-EU mobility phase:
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The only relevant main difference identified concern one country which differentiates
between the family members of mobile third-country nationals and first time
applicants under equivalent national status.

In particular, in the Netherlands family members of mobile LTR third-country nationals
or of mobile EU Blue Card holders do not need the long-stay visa to travel to the
Netherlands on the condition that they have lived together with the sponsor in the first
Member State, and can travel to the Netherlands directly.

5.2.2.1 Policy choices in general and/or the accumulation of national
implementation choices contributes to divergences between
Member States

For third-country nationals, it is mostly the accumulation of Member States
implementation choices that they find most problematic. For instance, in the pre-
application phase, the extent of information on the application procedure provided by
hotlines and information desks is limited in some countries, affected by understaffing
and the overall low administrative capacity of responsible authorities. Moreover, the
quality and availability of information provided to third-country nationals by embassies
and consulates in their countries of origin also vary substantially from country to
country, depending on the number of representations, their capacity and their powers
by law. The difficulties encountered by applicants might be further exacerbated by
other national choices, for instance regarding the content of the information, which
also significantly varies from Member State to Member State. Cypriot embassies, for
example, only provide information about short-term visas and nothing on legal
migration, Polish representations only provide visa information, while in Portugal the
content depends on the embassy / consular authority contacted. For other Member
States, websites are either lacking, are out of date or do not function properly. For
employers, for whom time and speed are of essence, there are specific aspects which
they find particularly difficult, e.g. the different approaches towards birth certificates,
diplomas and other documents to be submitted as part of the application, including
the requirement for originals and/or certified copies. The acquisition and
authentication of specific documentary evidence can be very difficult to obtain (for
example in India and several countries in Africa) and thus lead to significant delays in
the processing of an application.

5.3 EQ4: To what extent are the Legal migration Directives coherent
with other EU policies and to what extent are there
inconsistencies, gaps, overlaps and synergies with such policies?

5.3.1 EQ4A. Building on the analysis of EQ2, which other EU interventions
(policies and legislation) have a role in the management of migration
flows? Are there synergies, gaps and incoherencies, overlaps?

The table below gives an overview of the main sources of information utilised and the
key conclusions of EQ4A.

Research question Sources of Key conclusions

information
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EQ4.A (EU Policy 1Cii Contextual A number of EU policies and legislation
coherence): Building on the analysis: Intervention have played a key role in the management
analysis of EQ2, which logics: External of migration flows (i.e. education and
other EU interventions Coherence of the EU research, legislation on the recognition of
(policies and legislation) legal migration foreign qualifications, visa policy, asylum
have a role in the Directives policy, etc.)
wsx:gement SinigrStion 1Ci Contextual There are severe (and less severe)
analysis: Intervention synergies, gaps, overlaps and incoherence
Are there synergies, gaps logics: Internal between these instruments and the legal
and incoherencies, Coherence of the EU migration acquis, which advocate for a
overlaps? legal migration better cohere