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The opinions expressed in this report are those of the authors. They do not necessarily reflect the positions

of the Luxembourg Ministry of Foreign and European Affairs.

The present report was drafted by Adolfo Sommarribas and Zane Rozenberga, staff members of the
National Contact Point Luxembourg within the European Migration Network, under the overall
responsibility of Prof. Dr. Birte Nienaber. Continuous support was provided by the members of the national
network of the National Contact Point Luxembourg: Sylvain Besch (CEFIS), Christiane Martin (Directorate
of Immigration, Ministry of Foreign and European Affairs), Charlie Klein (STATEC), Pascale Millim
(Ministry of Justice) and David Bourson (ONA, Ministry of Foreign and European Affairs).



National reports are produced by the respective National Contact Points (NCPs) on the legal and policy
situation in their Member State according to common specifications. Subsequently, a comparative synthesis
report is generated by the European Commission with its service provider giving the key findings from
each national report, highlighting the most important aspects and placing them as much as possible within

an EU perspective. The various national accounts and the summary report are made publicly available.

The EMN engages primarily in desk research, i.e. it collects and analyses data and information already
available or published at the Member State or international level. Legal texts, official documents (such as
parliamentary documents) and reports have been used for this study. Furthermore, experts from the Ministry
of Labour, Employment and the Social and Solidarity Economy, the Inspectorate of Labour and Mines, the
Grand Ducal Police, the Chamber of Agriculture, the HORESCA (trade union of hospitality industry), the
Joint European Secretariat of OGBL and LCGB, the Chamber of Employees, the Children’s Future Fund,

and the General Inspectorate of Social Security have been consulted.



EMN LUXEMBOURG STUDY 2020

Attracting and Protecting Seasonal Workers from third countries
in Luxembourg

Disclaimer: The following information has been provided primarily for the purpose of contributing to a synthesis report for this
EMN study. The EMN NCP has provided information thatis, to the best of its knowledge, up-to-date, objective and reliable within
the context and confines of this study. The information may thus not provide a complete description and may not represent the
entirety of the official policy of the EMN NCPs'Member State.

Background information on the Luxembourgish labour market

Seasonal work of third-country nationals, as any other form of work, must be put into the particular context of
Luxembourg’s labour market.

For almost 150 years, Luxembourg depends on two kinds of migration, qualified and non-qualified, in order to deal
with the workforce needs of its economy.' Compared to other EU Member States, Luxembourg is a country with the
largest proportion of foreigners;however, this foreign population is mainly composed of EU citizens. In Luxembourg,
296.500 residents (47,4%) of a total population of 626.100 are foreigners. 247.900 are EU citizens representing 39.6% of
the total population of the country and 83,6% of the foreign population of the country. The 48.600 third-country
nationals represent only 7,8% of the total population and 16.4% of the foreign population.

Duetoits size and geographic location, Luxembourg has an access to a very particular form of economic migration:
cross-border workers. Globalisation has also played a decisive role in the development of economic migration for
the Luxembourgish labour market. The financial center was obliged to become highly specialised in order to remain
competitive inregards to other financial centers and to maintain its volume of business. In order to maintain its
competitive advantage, Luxembourg needs highly skilled personnel, which, up until now, the country has found within
the Greater Region."

With regards to the labour market: the number of salaried workers on 31 December 2019 shows that Luxembourgish
residents represented only 26,5%, EU citizens (other than Luxembourgish) 23,4% and third-country national
residents only 4,2%. Cross-border workers' from Belgium, France and Germany" represented 46% of the workforce.

The Luxembourgish labour market is not a national labour market but rather a labour market of the Greater Region
with atrend to become aninternational labour market. This situation can be explained in the context of the free
movement of services and the posted workers coming from other Member States to Luxembourg. The need of
workforce must be placed in this particular context, taking into account the “internalreserves”, the free movement of
persons from which EU citizens, who reside in the country, benefit and the large majority of cross-border workers. To
this framework one must add a range of measures that were introduced by the Luxembourgish authoritiesin order to
regulate the labour market. Some of these measures did not have labour market needs as their only objective, but
were also foreseen to manage integration processes.?

The attitude of the successive governments was to adaptimmigration to the economic needs of the country." The
government policy intends to implement an economic diversification policy, focused on attracting high added value
activities such as ICT, health technologies, space, logistics, industry and FinTech." In consequence and taking into
consideration the specificities of Luxembourg’s labour market, third-country national seasonal workers are not a
priority of the Luxembourgish government.

Top-line factsheet

'Cross-border workers, which consist of skilled and highly skilled labour are substantially attracted for two reasons: 1) more
competitive salaries on the Luxemburgish labour market; and 2) a geographical location which allows the commuting of cross-
border workers.

2These measures were: a) Measures taken in regards to the transitory conditions on free movement of persons for the

citizens of the new EU Member States; b) Measures taken to reform the working permit system; c) Measures taken to the
access to the labour market of third-country nationals, who do not migrate with the objective of exercising an economic
activity (i.e., family reunification, students, etc.); d) Measures of successive regularisations of irregular migrants

in Luxembourg. The last collective administrative regularisation was from January to February 2013.



The top-line factsheet will serve as an overview of the national contribution introducing the study and drawing out key facts and
figures from across all sections, with a particular emphasis on elements that will be of relevance to (national) policy-makers.

o LabourmarketinLuxembourgis characterised by a high number of cross border workers from France,
Belgium and Germany, which represent 46% of the labour force of the country.

e The economy of the country is service oriented and the government has been aiming for the diversification of
the labour market by supporting growth of such sectors as information technologies, logistics, e-commerce
and biotechnologies, while favoring also research and development.

¢ None of the activities/sectors mentioned before have seasonal nature, therefore there are no specific efforts
made to attract seasonal workers or more over third-country national seasonal workers. This is also the
reason why itis not possible to provide information on the profile of the third-country national seasonal
worker.

e Seasonal activities are clearly defined in the national legislation and the two main sectors in Luxembourg
where the seasonal workforce is required are agriculture and hospitality industry (HORECA).

e Luxembourg has chosen the option to apply labour market test to hire seasonal workers, therefore
vacancies become available first to nationals and EU nationals and only after those can be made available to
third-country nationals. So far persons hired for the available positions have been nationals of other EU
countries and not third-country nationals.

e Procedureto hire athird-country-national seasonal worker and the obligations of the employer are the
same as those provided for other salaried workers who are nationals of third countries.

¢ Information onthe procedures both for the employers on how to hire a third-country national seasonal
worker as well as for the employee on how to enter and stay in Luxembourg is provided in three languages
(French, German and English) on the government website.

e Luxembourgis facilitating re-entry of seasonal workers by removing the requirement for a seasonal worker,
who has been admitted to Luxembourg at least one time in the previous five years and has respected all
obligations, to provide a proof of adequate accommodation.

e Questionsrelated to equal treatment and anti-discrimination matters are clearly addressed in the labour
legislation.

e Whetherthere arerestrictions or not to the equal treatment between seasonal workers from third countries
and nationals of Luxembourg or other EU countries, who carry out comparable employment activities,
depends on the specific area.

o Withregardto tax benefits, there are no restrictions. In case of unemployment benefits even if there are no
restrictions to the equal treatment between seasonal workers from third countries and nationals of EU
countries, the general eligibility rules apply and the seasonal worker might not be in a position, to receive
unemployment benefits as it depends on the length of employment. With regard to family benefits, there
exists no equal treatment between the third country and the EU seasonal worker. As well as with regard to
educational and vocational training there is only right to training that is directly linked to the specific
professional activity with the exception of scholarships, student loans and other allowances.

e Thereare no specific but general procedures/mechanisms in place that apply to all workers to monitor,
assess and carry out inspections on whether (seasonal) workers can exercise their equal treatment rights
and other rights granted in practice.

e Eventhough Luxembourg did not experience any difficulties in relation to admission policy of seasonal
workers during the COVID-19 situation and no additional measures regarding seasonal work were
introduced during this health crisis. The security measures established as a result of the COVID-19
pandemic, and specifically the closure of the borders by France, Germany and Belgium, did remind how
dependent the countryis on the cross-border workforce.



Section 0: Impact of COVID-19

a. Hasthe COVID-19 situation affected the seasonal workers admission policy of your Member State with
regard to third-country nationals?

No X

b. What measures regarding seasonal work have been taken or are planned as aresult of the COVID-19
situation?

On15 April 2020, in reply to a Parliamentary Question,"i concerning the need to attract seasonal workers from other
countries, the Minister of Agriculture, Viticulture and Rural Development indicated that within the context of the
COVID-19 pandemic Luxembourg is not planning to take any measures, as there is no great need to attract seasonal
workers from other countries. It has been possible to find the labour force needed within Luxembourg or within the
Greater Region.

The Minister also pledged to keep the borders with neighboring countries open so that cross-border workers working
in an essential sector such as agriculture can reach their workplace.

Inthe meantime, the Minister referenced the recently created temporary networking platform JobSwitch3, which has
helped employers to find the lacking labour force during the Covid-19 crisis. During the operation of the platform,
particularly with regard to the agriculture sector, there were more requests than job offers.™

The platform JobSwitch was developed by the Chamber of Commerce via the House of Entrepreneurship, in
partnership with the Ministries of Labour and the Economy, the Employment Agency (ADEM) and the Trade
Confederation (CLC), Luxembourg Business Federation (FEDIL), National Federation of Hoteliers, Restaurateurs and
Cafetiers (HORESCA), the Chamber of Trades and Crafts and the Chamber of Agriculture.*

Section 1: Profile of seasonal workers

Please note that all questions in this section refer to seasonal workers covered by the Directive, except for guestions
2b, 11 12and 13.

1. Hasyour Member State admitted third-country seasonal workers under the Directive?
No

Eventhough, Luxembourg transposed the Directive 2014/36/EU by the law of 8 March 2017 amending the amended
law of 29 August 2008 on free movement of persons and immigration (Immigration Law), in accordance with the
annual report “Regarding asylum, immigration and reception” of the Directorate of Immigration from 2017 to 2019
there has not been a seasonal worker short term visa (or work permit if the worker does not need a visa to enter the
territory, granted for a seasonal work up to 90 days)*ior a seasonal work residence permit, granted for a seasonal
work of more than 90 days*i issued to a third-country national.x"

Therefore, itis not possible to provide information on the profile of a third-country national seasonal workerin
Luxembourg. Nevertheless, the seasonal activities in Luxembourg, in the past and in the present, especially in the
agriculture (for example, grape harvesting) and hotelindustry, restaurants and catering (HORECA) were/are facing a
high demand of seasonal workers but they were/are EU citizens. For example, in the agricultural sector in the past
those were Portuguese and today are Polish and Romanian citizens.®

3The online tool specially designed to facilitate and accelerate the use of additional and available labour during the
health crisis linked to the Covid-19 was launched on 24 March 2020 and stopped operating on April 30, 2020.
During this period of just over a month, 1,460 applications were registered on the platform and 537 matchings produced.



2. Whatarethe sectors covered by the Seasonal Workers Directive in your Member State?*

In accordance with article 49bis of the Immigration Law, and article L.122-1, paragraph (2), point 2 of the Labour Code
the sectors covered under the Directive are defined by article 1 of the Grand ducal regulation of 11 July 1989* which
indicates that seasonal employment contracts can only be concluded for activities which are seasonal in nature, such
as:

harvesting (incl. grape harvesting, etc.);

packaging of harvested products;

leisure and holiday instructors and coordinators;

holiday tour guide and tourist guide;

surveillance and maintenance of public open air swimming pools and camp sites;

positions held in retail stores, hotels and restaurants that are only open at a certain period of the

year;

e positions held in retail stores, hotels and restaurants that have a regular and foreseeable seasonal-
related increase in activity during the year;

e positions heldin companies active in aviation and the transportation of people that have a regular

and foreseeable seasonal-related increase in activity during the year.

a. Inwhichsector(s) were seasonal workers mostly employedin 2018?

N/A As mentioned in the answer to sub-question 1, there are no third-country national seasonal workers in
Luxembourg.

b. Arethere sectors of seasonalworkthatare not covered by the Directive?
NoX
3. What were the top-5 countries of origin of seasonal workers in your Member State in 2018?
N/A

4. What was the main age group of seasonal workers who received an authorisationin 2018 in your Member
State?

N/A

5. What was the gender distribution of seasonal workers who received an authorisation in 2018 in your Member
State?

N/A
6. Doesyour Member State have a minimum salary set in law?
Yes
The social minimum wage in Luxembourg as of 1 January 2020 is EUR 2,141.99 per month.*i
7. Whatwasthe average/minimum salary of seasonal workers in 2018?
N/A.In Luxembourg a seasonal worker will be paid as any other person working in the Grand Duchy of Luxembourg.
For non-skilled workers the minimum salary is € 2.141,99 per month from 1January 2020. If the seasonal worker is

qualified, s/he will receive an additional 20% over the minimum salary, which represents a minimum salary of €
2.570,39 per month. i

“Art.2(2) of the Seasonal Workers Directives requires Member States to list those sectors of employment which include activities
that are dependent on the passing of the seasons requires* To be cross-checked with Eurostat data



8. Whatwasthe average duration of stay of third-country nationals who were granted authorisation for
seasonal workin 2018 in your Member State?
N/A

9. Isthere aspecific period of the year where there is more need for seasonal workers?
Yes

In Luxembourg there are several periods during the year when seasonal workers are needed. In spring to harvest
asparagus and strawberries. Itis also possible that some wine yards hire seasonal workers in spring, if it is not
sufficient with their permanent staff.** During the summer holidays, seasonal workers are needed in the HORECA
sector. Another period when seasonal workers are needed in Luxembourg is the grape harvest that normally takes
place in September and lasts three to four weeks.

10. Doesyour Member State collectinformation about the skills level of seasonal workers (for example
information on education or qualification level, language level or level of experience of the seasonal
workers)?

No X

11. Arethere anyalternative categories of migrant workers who perform temporary work of a cyclical nature
who are not covered by the Seasonal Workers Directive?

No
N/A as mentioned before, seasonal activities in Luxembourg, are performed only by EU citizens.

12. Ifapplicable, what are the main differences between those migrant workers covered by the Seasonal
Workers Directive and those not covered by the Directive in terms of their background information (age,
gender, country of origin)?

N/A
13. Inyour Member State, are seasonal work activities known to be performed by irregular migrants?
No

In general, itisimpossible to estimate the number of irregular migrant workers regardless of whether they engage in
seasonal activities or not. The old regularisation measures carried out in Luxembourg in 2001 and 2013 showed that
the HORECA and construction sectors were the sectors most affected by the phenomenon of illegal employment of
illegally staying third-country nationals.** Therefore, it cannot be excluded that in seasonal activities, particularlyin
the HORECA sector, cases of illegal employment still exist. Even if the trade union organizations are not aware of
specific cases.™

The existence of irregular migrants in different economic sectors, such as HORECA, were recently highlighted by
NGOs in relation to the challenges that could be faced by irregular workers as a result of COVID-19 crisis. i xxiil

Section 2: Attraction of seasonal workers to address labour market needs
14. Isthe entry and stay of seasonal workers from third countries part of your overall migration policy?
No X

Luxembourg’s economy is mainly focused on attracting the workforce for its financial sector and high added value
services sectors (tertiary sector) as well as other new sectors that the government plans to develop (space, fintech,
green finance, biomedicine, etc.). These services are not cyclical activities and in consequence, seasonal workers are
not part of the overall migration policy. Furthermore, the labour market depends more on the cross-border workers
(who are mainly EU citizens) than third-country nationals.



The weight of agricultural sector, which is one of the sectors that attracts and employs seasonal workers, in
Luxembourgis constantly decreasing.*"Seasonal workers that come to Luxembourg to either work in the fields,
collecting fruits and vegetables, or in the wine yards are nationals of other EU Member States and not third-country
nationals.

15. Did your Member State develop measures to attract seasonal workers?

No X

16. Doesyour Member State rely on seasonal workers from third countries to fill labour market needs?

No
The labour force coming from the European Union covers the needs for seasonal workers.

a. Didthe migration of seasonal workers who came to your Member State between 2016-2019 help to
address the labour market needs of your Member State?

N/A
17. Doesyour Member State implement an annual quota for seasonal workers?

No X

18. What was the average processing time and costs (in euros) for applications from third-country nationals for
the purpose of carrying out seasonal work in 2018?

Asthere have not been any short-term visa, work permit or residence permitissued to third-country national
seasonal workersitis not possible to provide an average processing time for applications. However, the Immigration
Law states that the decision on an application for an authorisation to stay as seasonal worker will be treated as soon
as possible but it can take up to 90 days.™

In case of seasonal work for an activity exceeding 90 days:

within 3 months of the arrivalin Luxembourg, the third-country national seasonal worker must apply for aresidence
permit for third-country nationals from the Immigration Directorate of the Ministry of Foreign and European Affairs.

Together with the application form for the residence permit, the third-country national must provide several other
documents, including proof of payment of a fee of € 80 to the account of the Immigration Directorate. The same fee of

€80is applied for arenewal procedure of aresidence permit.>

19. If your Member State has alternative categories of migrant workers who perform temporary work of a
cyclical nature who are not covered by the Seasonal Workers Directive (see question 11):

a. Doesyour Member State have one or more specific national schemes to cover these categories?

No X

b. Whatisthereason forthe existence of such specific national schemes? l.e. Why are employers more
likely to use these national schemes instead of the one established in the Directive?

N/A
20. Doesyour Member State apply a labour market test to seasonal workers?

Yes

Before an employer can hire a salaried worker, employer must first make a declaration of vacant position to the
ADEM.The declaration will allow the ADEM to check whether there is a suitable candidate available on the local or EU


https://guichet.public.lu/en/entreprises/ressources-humaines/recrutement/recherche-candidat/vacance-poste-adem.html

job market. The Immigration Law states that the authorization of stay for seasonal worker is refusedifitis
detrimental to the priority of hiring local residents or EU citizens. i

If the job offer cannot be filled with a person registered with the ADEM within a 3 weeks deadline, the employeris
allowed to conclude an employment contract with a person of his choice, under certain conditions, including a non-
EU national.

To this end, the employer must submit an application on plain paper to the ADEM's director and request a certificate
granting him the right to hire a third-country national. The employer must then sign a dated employment

contract with the future seasonal worker. It may be stated in the contract that the start date is "the date on which the
worker obtains the temporary authorisation to stay for seasonal workers".

The employer must hand over the original certificate to the seasonal worker, who must attachit to his application for
the work permit which has to be introduced from the country of origin or the authorisation to stay for a stay of more
than 3 months. However, the employers may directly forward the certificate to the Directorate of Immigration, if they
have been given a mandate by the third-country national to submit the application for a temporary authorisation to
stay on their behalf.

Employers hiring seasonal workers from third countries have to:

e requestto seethe seasonal worker's work permit (stay for less than 3 months) before beginning the working
relationship and keep the copy for the whole duration of the contract;

e requesttoseethe seasonal worker's authorisation to stay or residence permit (stay for more than 3 months)
before beginning the working relationship and keep the copy for the whole duration of the contract;

¢ notify the beginning of the working relationship to the Ministry of Foreign and European Affairs within 3
working days from the first day of work. >

21. Doesyour Member State facilitate the re-entry of seasonal workers??

Yes

The Immigration Law foresees that the seasonal worker who has been admitted as a seasonal worker at least once in
the previous five years and has respected all his/her obligations will be exempted of the proof that s/he disposes of
adequate accommodation or that it will be provided by the employer.** The other conditions that must be fulfilled are
awork contract and a health insurance coverage.

22. Doesyour Member State cooperate with third countries to attract seasonal workers (e.qg. bilateral or
multilateral agreements)?

No

23. Who are the relevant actors in attracting seasonal workers (e.g. recruitment agencies)?
N/A

24. How are employersinformed about the procedure for hiring seasonal workers?

Allthe information necessary for an employer to hire a third-country national seasonal worker is available on the
government website guichet.lu.** This website is available in French, German and English.

3This question refers to measures included within Art. 16 of the Directive and any other measures. Art. 16 of the Seasonal Workers
Directive provides that Member States shall facilitate re-entry of third-country nationals who were admitted to that Member State
as seasonal workers at least once within the previous five years, and who fully respected the conditions applicable to seasonal
workers under this Directive during each of their stays. The facilitate may include measures such as: the grant of an exemption
from the requirement to submit one or more of the documents necessary for admission,; the issuing of several seasonal worker
permitsin a single administrative act; an accelerated procedure leading to a decision on the application for a seasonal worker
permit or a long stay visa; priority in examining applications for admission as a seasonal worker.


https://guichet.public.lu/en/entreprises/ressources-humaines/contrat-convention/contrat-travail/saisonnier.html
https://guichet.public.lu/en/entreprises/ressources-humaines/contrat-convention/contrat-travail/saisonnier.html

25. Canseasonal workers apply for a change of status while they are in your Member State for the purpose of
seasonal work (i.e. if they find another job, a permanent contract, etc)?

No
This is expressly excluded by article 39 (3) of the Immigration Law.

26. Has your Member State carried out an evaluation of the implementation of the Seasonal workers Directive at
national level? If so, did it conclude anything as to whether the introduced measures were sufficient in
attracting seasonal workers?

No X

27. Isyour Member State aware of any misuse (e.g. employers hiring third-country seasonal workers for non-
seasonal work) in the application of the Directive?

No X

28. Arethere anygood practice examplesinrelation to the attraction of seasonal workers in your Member State?

No X

Section 3: Protection and rights of seasonal workers

Please note that all questions in this section refer to seasonal workers covered by the Directive, except question 39
and 40.

29. Doesyour Member State apply restrictions to the equal treatment between seasonal workers from third
countries and nationals of your Member State who carry out comparable employment activities, particularly
with regard to:

a. Family benefits;®

Yes

The family allowance is granted to children, from the month they are born until they turn 18, who:

are legally domiciled in Luxembourg;
live in Luxembourg on an actual and uninterrupted basis.

The family allowance is also granted if the children are family members of anyone who is subject to Luxembourg
legislation and is covered by European regulations or by another bilateral or multilateral agreement signed by
Luxembourg on social security issues and providing for the payment of the family allowance under the legislation of
the country of employment, provided that the children are living in a country covered by such regulations or by the
agreementsin question.

As third-country national seasonal workers in Luxembourg have no right to family reunification, the right of family
benefits for their children living in the country of origin depends on the existence and the content of bilateral or
multilateral agreements signed by Luxembourg on social security issues with third countries.

The only bilateral agreement that currently has the disposition on family benefits is the bilateral agreement on social
security issues with Cape Verde. The agreement provides for the payment of family allowances for children living in
Cape Verde,*™ i but with application of a special amount indicated in the agreement and in relation to the age limit
provided for family allowances according to Cape Verde legislation. i xiv

¢ Art. 23(2)(i) of the Seasonal Workers Directive provides that Member States may restrict equal treatment under point (d) of the
first subparagraph of paragraph 1by excluding family benefits and unemployment benefits, without prejudice to Regulation No
1231/2010.

10



b. Unemployment benefits;

No X

In principle there is no distinction between nationalities. However, concerning eligibility to unemployment benefits,
de factothe seasonal worker is excluded from receiving unemployment benefits, as the law does not foresee the
possibility for a seasonal worker to apply for a salaried worker residence permit.**v

In order to be entitled to unemployment benefit, the unemployed person must:

e beunemployed against their will (which excludes termination of an employment contract by
mutual consent, leaving a job without a valid reason, resignation and dismissal for serious
misconduct); >

e bearesidentin Luxembourg: i

o atthetime of notification of dismissal while on a permanent employment contract;

e beagedbetween16 and 64; i

o befittowork, available for the labour market and ready to accept any appropriate job
(according to criteria of pay, physical and mental fitness, working conditions, etc);*>*

e beregisteredas ajobseeker with ADEM and file an application for fullunemployment
benefit;*

e have held one or more employment contracts for at least 26 weeks (with at least 16 hours
per week) over the 12 months prior to registering with the ADEM as a jobseeker.

c. Educational and vocational training not linked to the specific employment activity;’

Yes X

The Immigration Law* confers on seasonal workers the right to the recognition of their diplomas as well as the right
to education and professional training directly linked to the specific professional activity with the exception of
scholarships, student loans and other allowances.

d. Taxbenefitsin cases where the registered or usual place of residence of the family members of the
seasonal worker for whom he/she claims benefits, does not lie in the territory of the Member State
concerned.?

No X

Remuneration for work carried out in Luxembourg is generally subject to withholding tax at source in Luxembourg,
deducted by the employer on the basis of the tax card submitted by the employee.

In general, resident taxpayers, who receive income that is taxable in Luxembourg, may be subject to various tax
obligations in Luxembourg. Consequently, some taxpayers must file an income tax return, for example if the annual
taxable income at source in Luxembourg exceeds EUR 100,000. Other taxpayers can regularise their tax situation by
filing atax return or by applying for an annual adjustment.

Taxpayers for whom the filing of anincome tax return is not compulsory can file a tax return nonetheless if they fall
for example in the following category:

spouses who are not separated, one of whom is a resident taxpayer and the otheris a non-resident who
chose to be taxed jointly in Luxembourg, provided that the resident taxpayer has earned 90 % of the
household's income during the tax year.*

7 Art. 23(2) (i) of the Seasonal Workers Directive provides that Member States may restrict equal treatment under point (g) of the
first subparagraph of paragraph 1by limiting its application to education and vocational training which is directly linked to the
specific employment activity and by excluding study and maintenance grants and loans or other grants and loans.

8 Art. 23(2)(iii) of the Seasonal Workers Directive provides that Member States may restrict equal treatment under point (i) of the
first subparagraph of paragraph 1with respect to tax benefits by limiting its application to cases where the registered or usual
place of residence of the family members of the seasonal worker for whom he/she claims benefits, lies in the territory of the
Member State concerned.
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Taxpayers can apply for atax deduction on their taxable income in the case of extraordinary expenses which are
inevitable and considerably reduce their taxpaying ability.

e. Arethere any practical difficulties to ensuring equal treatment in the areas defined in the Directive?

No X

The Labour Code does not allow any discrimination in the labour conditions between a seasonal worker or any other
worker.

It defines the seasonal work contract as a fixed term contract* and in consequence, all the rights and duties of this
type of contract are applicable. In addition, the Labour Code guarantees the equal treatment principle for seasonal
workers as it states that unless otherwise provided by law, the legal and contractual provisions applicable to
employees bound by an open-ended contract are also applicable to employees bound by a fixed-term contract.”"

The Labor Code stipulates equal treatment between employees in matters of employment and work and prohibits any
direct or indirect discrimination in the workplace on the basis of religion, beliefs, sexual orientation, age, handicap,
belonging or not belonging, true or supposed to be a nationality, a race, or an ethnic group or based on the fact that
oneis amanorawoman.*V

30. Who are the most important actors in your Member State regarding the protection of seasonal workers'
rights and what is their role? Please explain. Please distinguish between public and private actors in your
answer (e.g. Trade Unions, Chambers of Commerce, etc.).

In accordance with the Labour Code the Inspectorate of Labour and Mines (/nspection du travail et des mines - ITM) is
the main state institution responsible for ensuring the respect of labour law and protection of employees. This
includes:

e Monitoring of the application of the legislationin particularin relation to the working conditions and the
protection of employees;

e Providing practical, legal, technical information, assistance both to employers and employees on
implementation of legal, regulatory and administrative provisions in matters of work and occupational
safety and health;

e Assumingthe function of aninterlocutor with a view of preventing and resolving individual labour
disputes;

o Putting end to situations contradicting the legal, regulatory, administrative and contractual provisions in
matters of work and occupational safety and health;

¢ Noting offensesinthe areas of competency (see above) and to notify the state prosecutor about them;

e Carryingoutinspections to monitor possible employment of irregularly staying third-country
nationals. Vi

When it comes to labour disputes there are several organisations in Luxembourg that provide mediation services,
depending on the nature of the dispute.

In Luxembourg, the employees’ representation takes place in two levels: mandatory and voluntary. Allemployees or
pensioners must be members of a professional chamber, which represents their professional category. The 5
professional chambers?’in Luxembourg are publicinstitutions that primarily serve to defend the interests of a
specific category of workers. They are official, elected representatives of the professions. As such, and due to their
composition, the chambers are able to voice the opinion of all groups within the national community.*Vii Professional
chambers must be asked to give their opinion on legislative proposals affecting their members.

In addition to professional chambers both employers and employees can be members of atrade union. The two
generalunions concerning workers from the different economic sectors are the Independent Trade Union of
Luxembourg (Onofhdngege Gewerkschaftsbond Létzebuerg- 0GBL) and the Christian Union of Luxembourg
(Létzebuerger Chréschtleche Gewerkschaftsbond- LCGB). Both OGBL and LCGB provide information regarding

9The five professional chambers in Luxembourg are: 1) Chamber of Employees, 2) Chamber of Civil Servants and Public
Employees, 3) Chamber of Agriculture, 4) Chamber of Commerce, 5) Chamber of Skilled Trades and Crafts. The first two chambers
mentioned are for employees and the other three for employers
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workers’ rights and obligations. The mission of unions is to defend the interests of employees vis-a-vis employers
and politicians.

It should also be noted that, in accordance with the Labor Code,*any employer in the private sectoris required to
appoint staff representatives in establishments regularly employing at least 15 employees bound by an employment
contract, regardless of the nature of their activities, their legal form and sector of activity.

The staff delegation' has several roles within the business. The overarching role of the staff delegationis to
safeguard and defend employees'interests with regard to working conditions, job security and employment status.'

Thus, it acts as a mediator between the employees and employer. In particular, itis the responsibility of the staff
delegation to:

o presentthe employer with any and all claims, both individual and collective;

ensure proper enforcement of laws, regulations and collective agreements and strict enforcement of
equal treatment of the business's employees;

offer recommendations on the preparation or modification of the business's internal regulations;
prevent and settle individual or collective disputes between the employer and employees;

if disputes cannot be resolved, refer the case to ITM;

to ensure equal opportunitiesin terms of access to employment, professional development training, pay
and working conditions for employees."

31. Isthere aframeworkin place enabling the transfer of pension contributions to origin countries?

Yes

Luxembourg exports pensions to any country in the world, but does not transfer pension contributions as such.

In Luxembourg, old-age pensions are awarded under certain conditions, in particular the completion of minimum
insurance periods. If this condition is met, the seasonal worker, who is a third-country national, will be paid a
Luxembourg old age pension.

If the periods of insurance completed in Luxembourg are not sufficient to meet this condition, it is possible to do so by
adding these periods together with other periods completed in another EU or EEA Member State, in Switzerland orin
a country with which Luxembourg has concluded a bilateral social security convention providing for this possibility.

If the seasonal worker stillisn’'t able to meet the conditions for the granting of a Luxembourg old-age pension and has
not received, in Luxembourg or abroad, pension benefits on the basis of the insurance periods concerned, then the
contributions actually paid into his account, excluding the part payable by the public authorities, can be reimbursed to
him on request."

32. Ifyour Member State has alternative categories of migrant workers performing temporary work not covered
by the Directive, do these categories enjoy the same rights as those granted by the Directive?

N/A
33. What does your Member State consider an "adequate standard of living" in relation to accommodation? How
does your Member State ensure that seasonal workers benefit from an “accommodation that ensures an

adequate standard of living” for the duration of his or her stay?"

The Immigration Law does not specify what is understood by “adequate standard of living”. However, the Immigration
Law requires the applicant for a seasonal permit to work, short term visa or a seasonal worker residence permit to

¥The employees of the business elect the staff delegation every five years, from lists of candidates presented either by a union
which enjoys general national representativeness, or by a number of company employees representing at least five percent of the
total workforce.

" Art. 20(1) provides that Member States shall require evidence that the seasonal workers will benefit from accommodation that
ensures an adequate standard of living according to national law and/or practice, for the duration of his or her stay. The competent
authority shall be informed of any change of accommodation of the seasonal worker.
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prove that s/he disposes of an appropriate accommodation (e.g. rental contract, proof of property ownership/title
deed) or that adequate accommodation will be provided.'i According to the amended Grand-Ducal Regulation of
September 5, 2008 defining the criteria of resources and housing'” provided for by the amended law of August 29,
2008 on the free movement of people and immigration the condition of appropriate accommodation provided for by
law is assessed in relation to the stipulations of the Grand-ducal regulation of 25 February 1979." In this context, this
accommodation must have afloor area of at least 12 m* for the first occupant and 9 m? per additional occupant, i
natural light entering through windows that can be opened and closed properly and which measure at least 1/10 of the
floor area, heating, running water, electricity, etc."i

The proofthat the applicant has an appropriate accommodation can be provided by any document attesting to his
capacity as owner or tenant of the accommodation, i for example, rental agreement, electricity bill, employer's
affidavit.™

a. Arethereanygood practicesinrelationto ensuring adequate accommodation, considering the
temporary nature of stay of seasonal workers?

Yes

Seeing thatin Luxembourg obtaining adequate accommodation is a challenge the Immigration Law authorized that
the applicant can either provide proof that he/she will have an adequate housing, or that adequate housing will be
provided.* This proof is not necessary if the third-country national has already been admitted to Luxembourg as a
seasonal worker at least once in the last five years.™

34. Doesyour Member States have procedures/mechanisms in place to ensure that seasonal workers and their
employers are informed of their rights and duties?

Yes

In Luxembourg, the ITM%i as well as the government (through guichet.lu) ¥ provide information through their
websites on the conditions that need to be fulfilled both by the employer and the third-country nationalin order to
conclude an employment contract as well as the general working conditions, such as working time, vacation days,
rest time, and contract renewal.

Furthermore, trade unions as well as the Chamber of Employees (Chambre des salariés) provide information
regarding workers' rights and obligations.*"

The trade unions also offer their members free legal advice and assistance in social and labor matters.*

35. Doesyour Member State have any specific procedures/mechanisms in place to monitor, assess and carry
outinspections on whether:"

a. Seasonalworkers can exercise their equal treatment rights and other rights granted in practice?
How does that work and who are the actors involved?

No X

There are no specific but general procedures/mechanisms in place to monitor, assess and carry out inspections. The
Labour Code defines the seasonal work contract as a fixed term contract* and in consequence, all the rights and
duties of this type of contract are applicable. In addition, the Labour Code guarantees the equal treatment principle
for seasonal workers as it states that unless otherwise provided by law, the legal and contractual provisions
applicable to employees bound by an open-ended contract are also applicable to employees bound by a fixed-term
contract.™"i

2 Art. 24 provides that Member States shall measures to prevent possible abuses and to sanction infringements of this Directive.
Measures shall include monitoring, assessment and, where appropriate, inspection in accordance with national law or
administrative practice (Directive 2014/36/EU).
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The ITM is the main state institution responsible for ensuring the respect of the Labour law and protection of
employees. Thisincludes among others monitoring of the application of the legislationin particular in relation to the
working conditions and the protection of employees. il

b. Seasonalworkers abide by the rules (e.g. no overstaying)? How does that work and who are the
actorsinvolved?

No X

There are no specific procedures foreseen for third-country national seasonal workers, but general procedures
apply. The Immigration Law states that the Minister in charge of immigration and asylum may carry out checks and
controls, or cause them to be carried out, with a view to verify whether the conditions laid down for the entry and stay
of foreigners are fulfilled.**The Grand-Ducal Police, in accordance with the Minister's instructions, shall carry out
the monitoring and checking of the conditions of the entry and stay of foreigners.*

Also, the ITMis responsible for the control that the general working conditions are being respected.**

c. Employers abide by the rules (e.g. no exploitation)? How does that work and who are the actors
involved? Is there a focus on any specific economic sectors?

No X

There are no specific procedures foreseen for third-country national seasonal workers, but the general procedures
for third-country national workers will apply. The employer of a third-country national is obliged to notify the Minister
in charge of immigration and asylum about the date when the employment contract starts in a deadline of three
working days after the first day of work of the third-country national.>¥ If the employer is a physical person and the
employment is for private reasons the reporting deadline is 7 working days from the first day of employment. i
Finally, the employeris obliged to require from the third-country national employee, before the employment contract
starts, that s/he has a valid authorisation of stay/residence permit and the employee must present it to the
employer.™"The employer also must keep during the entire duration of the labour contract a copy of the
authorisation of stay/residence permitin case of a possible inspection.™"

The ITMisin charge to enforce the application of the labour legislation, especially, the work conditions and the
protection of the employees.”™ It puts an end to labour situations in contradiction with the legal, regulatory,
administrative and conventional provisions in matters of work and health and safety at work.>i It also verifies the
infractions through controls™ii and informs the public prosecutor.”** As well as for ensuring compliance with the
equal treatment legislation, based on the principle of non-discrimination at the workplace."

36. Doesyour Member State collect statistics onthe procedures/mechanisms described in question 35?

No X

Inthe Annual Report of the ITM for 2018 only general information on the number of performed controls is available.
What can be concluded from the report of the ITM is that the second sector after construction where the ITM has
performed most inspections and controls is HORECA. >

37. How canseasonal workers lodge complaints against their employers?® Did your Member State set up some
specific procedures to protect seasonal workers who lodge complaints?

No X

In Luxembourg, the seasonal workers can lodge complaints against their employers following the general procedure
established by the Labour Code. Thereis no specific procedure for third-country national seasonal workers. The
Labour Courtis responsible for resolving employment law disputes in Luxembourg.

B Art.25 provides that Member States shall ensure that there are effective mechanisms through which seasonal workers may
lodge complaints against their employers directly or through third parties which have, in accordance with the criteria laid down by
their national law, a legitimate interestin ensuring compliance with this Directive, or through a competent authority of the Member
State when provided for by national law.
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One should note the mediation role (for more information see answer to the Q30) of the staff delegationbetween the
employees and employer in different businesses that employ at least 15 salaried workers. In particular, itis the
responsibility of the staff delegation to:

o presentthe employer with any and all claims, both individual and collective;
e preventandsettleindividual or collective disputes between the employer and employees;
o ifdisputes cannotbe resolved, refer the case tothe ITM.

38. Arethere specific sanctions in place in your Member State against employers who have not fulfilled their
duties under the Seasonal Workers Directive?

No X

The violations of the conditions of the Seasonal Workers Directive are covered by the general sanctions of the Labour
Code. For example, the Labour Code establishes that the employer who has employed anirregularly staying third-
country national must pay to the third-country national:

1. salaries and any other emoluments as defined by Article L.-222-1of the Labour Code (meaning at least
the minimum social salary) which a similar employee would have benefited for the same
employment; i

2. thetotal amount of outstanding remuneration as well as the cost of the transfer of these amounts to the
third-country national to the country to which s/he is returned; i

3. thetotalamount of unpaid social contributions and taxes, including administrative fines, as well as, court
and legal fees. >

In order to calculate the amounts mentioned above, the Labour Code presumes that the employment relation lasted
at least 3 months except if there is any proof against this presumption provided by the employer or the employee."™*

The Labour Code considers that in addition to the entrepreneur, direct subcontractors™ as well as any intermediate
subcontractors™iwho are illegally employing irregularly staying third-country national are jointly and severally
liable to pay any outstanding financial sanction and any outstanding debt (remuneration, taxes and social security
contributions). The employer is also subject to administrative fines. The administrative fine to the employer is of €2
500 perillegally staying third-country national, when the employer has employed one or moreiillegally staying third-
country nationals.”™ii |n case of aggravated circumstances'™ the employeris subject to imprisonment of 8 days up to
Tyearandafine of €2 501up to €20 000 or one of both perillegally staying third-country national.

The employer who has employed an irregularly staying third-country national may be subject to the following
ancillary criminal penalties:

e theinterdiction of amaximum duration of three years from exercising the professional or social activity
which served directly orindirectly to commit the offense or

e temporaryor permanent closure of the business or establishment used to commit the offense for a
maximum of five years, i

39. Do migration authorities and labour authorities cooperate in relation to the monitoring of seasonal workers
and their employers?

Yes

Seeanswerto Q.35

%The following circumstances are considered as aggravating circumstances: 1. the offense is repeated; 2. the offense
relates to the simultaneous employment of a significant number of illegally staying third-country nationals; 3. the offense is
accompanied by particularly abusive working conditions; 4. the offense is committed by an employer who uses the work or
the services of anillegally staying third-country national knowing that this person is a victim of trafficking in human beings;
5.the offense relates to the illegal employment of a minor illegally staying third-country national. Article 572-5 (1) 1to 5 of
the Labour Code.
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40. Has your Member State detected seasonal workers who are victims of exploitation or human trafficking?

No X

41. Arethere anygood practice examples or research/evaluation findings of how the rights of seasonal workers
have been ensured in your Member State?

No X

42. According to common specifications this study should also include statistical annex. Nevertheless, in
accordance with the annual reports “Regarding asylum, immigration and reception” of the Directorate of
Immigration from the year 2017 to 2019 there have been no third-country national seasonal workers admitted
in Luxembourg and therefor there is no information available to be included in the statistical annex.
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Section 3: Conclusions and lessons learned

Eventhough in Luxembourg the Seasonal Workers Directive (2014/36/EU) has been transposed by the law of 8 March
2017 amending the amended law of 29 August 2008 on free movement of persons and immigration (Immigration Law),
the historical development of the country, the type of migration, geographical location as well as labour market
priorities defined by successive governments has created labour market where thereis no need to use the
provisions provided by the Directive.

Specifics of the labour market in Luxembourg is that it is composed of a high number of cross border workers from
France, Belgium and Germany, which represent 46% of the labour force. The economy of Luxembourg is service
oriented. Besides that Luxembourgis also a well-known international finance centre, as well as home to several EU
institutions, for example, the Court of Justice, the General Accounting Office, the European Investment Bank. Therefor
sectors thatinvolve seasonal activities are not considered as priorities. Equally, there have been no efforts made to
attract third-country national seasonal workers as the available seasonal vacancies are attractive enough for
nationals of other EU countries.

Two sectors where seasonal workers are employed in Luxembourg are agriculture and HORECA. The HORECA sector
is also one of the sectors with the highest possibility of illegal employment.

A general conclusion that can be made in relation to protection of rights and equal treatment of third-country national
seasonal workers is that there are no dedicated proceduresintroduced and the protectionis based on general
provisions of the labour legislation.
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