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1. AUSTRIA 

1.1 Summary 

 
 There are three different categories of third-country nationals (TCNs) pending return/removal 

(also referred to as people in return position): 

o Third-cou006Etry nationals pending return, who are considered illegally staying, but 

cooperate with state authorities and agree to voluntarily return to their home 

countries.  

o Third-country nationals pending return, who are considered illegally staying, but do 

not cooperate with the authorities and do not agree to return and are thus forced to 

return.  

o Third-country nationals whose voluntary or forced return cannot be executed for 

reasons not dependent on their doing. Reasons can have a legal or factual nature. This 

is referred to as “Toleration Status” (“Duldung”). 

 

 Most third-country nationals return on a voluntary basis (1608 in the second half of 2011). 

However, a significant part of them also refuse cooperation and have to be forcibly removed 

(951). In the second half of 2011 only 17 third-country nationals pending return/removal had 

a toleration status.  

 

 Only third-country nationals on Toleration Status receive a document stating their toleration 

status. 

 

 The rights and situation of the three categories of third-country nationals pending 

return/removal are somewhat overlapping. The general principle is that the ones who are 

granted toleration status live under the best conditions.  

 

 As a principle third-country nationals in a return position do not have the right to work. They 

have access to basic health care and food. Children have access to education in public schools 

in the local area. The majority of third-country nationals are accommodated in basic care 

facilities providing free meals (e.g. reception centres).  

 

 It is mostly third-country nationals holding a toleration status that can obtain a right to legal 

stay (“Aufenthaltbewilligung”) based on their return being unrealistic. A residence permit can 

be obtained after a TCN has had toleration status for a year. 

Table 1.1: General overview of the rights of third-country nationals pending return or removal 

Family unity Health care Education  Labour market Reception conditions 

Yes - If accommodated 
in open centres or 
detained families shall 
be housed in adequate 
premises. 

Basic health 
care  

Right for minors to 
access education. 
  
Further education is 
possible in theory. 

No right to 
access the 
labour market 

Mostly national care 
facilities or private 
housings. 

 

Table 1.2: Overview of the possibilities for obtaining a right to legal stay specifically developed for third-
country nationals pending return or removal 

Toleration status  Long term presence Return permanently 
inadmissible 

TCNs holding a toleration status for at 
least one year can obtain residence 
permit for particular protection 
(“besonderer Schutz”), if the reasons 
prohibiting their return or deportation 
are still valid. The competent national 
authority must grant a residence permit 

TCNs pending return can obtain a 
fixed-term settlement permit with 
limited labour market access in 
cases particularly worthy of 
consideration even if an obstacle 
according to §11(1) Sentences 3 
(enforceable return decision) and 5 

Authorities must grant a 
residence permit when 
the return or deportation 
instructed according to 
§10, AsylG, §52 and 
§61, FPG, is permanently 
inadmissible.  
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for particular protection (“besonderer 
Schutz”) to third-country nationals 
residing in the federal territory ex officio 
or upon reasoned request 
notwithstanding the existence of certain 
listed impediments to granting of a 
residence permit (§69a (1) NAG). 
However, this regulation is not valid for 
aliens who present a threat to the 
community or the security of Austria or 
was convicted by a domestic court of a 
crime. 

(overstay) NAG is valid, when the 
TCN is verifiably present in Austria 
since May 1st, 2004, and at least 
half of this period has been legal.  

 

 

1.2 Categories of third-country nationals pending return/removal 

 

The main legal basis describing the rights of a third-country national with a return or removal 

order is the Alien Police Act (“Fremdenpolizeigesetz” - FPG).  

 

Third-country nationals that can return can end in one of two categories depending on whether 

they cooperate on the return or not. If they cooperate they will in principle have more rights than 

if they do not cooperate. 

 

In addition, the Austrian Aliens’ Police Act regulates the status of third-country nationals whose 

return or deportation has been postponed due to legal or factual reasons.1 According to the Aliens’ 

Police Act a deportation or forcible return of a third-country national by the Austrian authorities is 

inadmissible, if such an action would  
 violate Arts. 2 and 3 of the European Convention on Human Rights (ECHR), the Austrian 

Federal Law Gazette BGBI. Nr. 210/1958 or Protocols No. 6 or No.13 of the ECHR on the 

abolition of death penalty,  

 seriously threaten the alien’s life and integrity, or  

 reasonable grounds exist to assume that the life or freedom would be endangered on 

account of their race, religion, nationality, membership of a particular social group or 

political opinion. 

The concerned third-country nationals receive a toleration status (“Duldung”) and a document 

stating their status (“Karte für Geduldete”), which is valid for a year.  The toleration status ends as 

soon as the authorities conclude that the legal or factual reasons impeding return have 

disappeared. If the legal or factual reason for the postponement disappear within the year of 

toleration, the concerned third-country nationals are ordered to return as soon as possible and do 

not have the right to stay in Austria for the period of time left until the ending of their toleration 

status. However, if the legal or factual reasons for the postponement do not disappear after one 

year, this can have a further prolonging effect. In such a case, the toleration status can be issued 

for an additional year. The Aliens’ Police Act does not refer to a limit for the number of renewals of 

the toleration status (§46a FPG). 

Table 1.3: Overview of categories of third-country nationals pending return or removal 

 Cooperates and agree Do not cooperate or do 

not agree  

Toleration status 

(“Duldung”) 

Categories 

 

TCNs, who are considered 

illegally staying, but agree to 

voluntarily return to their home 

countries. TCNs that fall under 

this category have received a 

return order and are expected 

to leave Austria immediately 

(§52(1) FPG) and are accorded 

TCNs who are considered 

illegally staying, but do 

not agree to return and 

are thus forced to return 

according to §46(1) FPG. 

Detention pending 

removal can be ordered to 

ensure the timely return 

TCNs whose voluntary or 

forced return cannot be 

executed for reasons not 

depending on their doing. 

Reasons can have a legal 

or factual nature. A 

toleration status is only 

granted when the TCN 

                                                
1 For a more detailed description see chapter 1.5  
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a voluntary return delay of 14 

days according to §10(4) and 

(7) Asylgesetz and §55(2) FPG. 

of the TCN in question 

(FPG §76). 

pending return cooperates 

(FPG 2005 §46(a)).  

Numbers (Jul-

Dec 2011)2 

1608  951 17 

Documents 

stating their 

right to stay? 

NO – they receive a “Rückkehrentscheidung” or 

“Ausweisungsbescheid”. However the papers do not contain 

any reference to a right to stay.  

YES 

“Karte für Geduldete”3 

 

1.3 Overview of the rights and the actual situation of third-countries nationals 

pending return or removal 

 

All three categories of third-country nationals pending (postponed) return enjoy the same basic 

rights, as well as some similar restrictions. 

 

These basic rights include:  

- the right to stay with one’s family,  

- access to basic healthcare and health insurance,  

- access to mandatory primary education (9 years) 

- access to basic welfare 

 

The main differences between the three categories lie in additional rights or restrictions granted. 

Third-country nationals agreeing to voluntarily return to their country of origin are eligible for 

return assistance. Third-country nationals not agreeing to return, however, may be detained 

pending deportation in order to secure the implementation of the latter. Tolerated third-country 

nationals, on the other hand, possess a document (“Karte für Geduldete”) stating their status and 

the length of their tolerated stay in Austria. Moreover, they can choose their place of residence 

freely, while the other two categories are assigned one.4 

 

The information given under “Actual situation” in tables 4, 5 and 6 below, depicting the actual 

implementation of the Austrian legislation with regards to the 3 categories of third-country 

nationals pending return, may in some cases have changed in the last years due to recent reforms 

(2009, 2011 and 2012) of the Austrian legislation, accounted for in the report. More recent 

information on the actual situation was however unfortunately not available in written form. 

Therefore, the description of the situation is also based on reports written prior to the reforms. 

                                                
2 Fremdenpolizei Visawesen 2.Halbjahr 2011. Bundesministerium für Inneres Österreich, Generaldirektion für die öffentliche Sicherheit. 
3 Art. 46a(2), Fremdenpolizeigesetz (2005). 
4 According to certain interviewees and respondents 
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Table 1.4: Rights of persons agreeing to be returned and cooperating in the return process 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  Right to 
accommodation 
respecting family 
unity.5  

An obligatory system 
of health insurance 
exists for all people 
living in Austria. 
Therefore, TCNs with a 

return or removal 
order have a right to 
basic medical care and 
health insurance 
through Basic Care 
Agreement for TCNs in 
need.6 

Higher education is 
also possible. 7 

TCNs pending return do not 
have a formal access to the 
labour market according to 
the Aliens Employment Act.8  
 

TCNs pending 
return/removal may be 
asked to pursue minor work 
while living in a national 
care facility.9 
 
All aliens, including TCNs 
with return or removal 
order, have a right to fair 
remuneration.10 
 

TCNs pending return are 
entitled to basic social support. 
The ‘Basic Care Agreement’ 
foresees a financial contribution 
for food (up to €180 a month 

for an adult or unaccompanied 
minor and up to €80 additional 
for each child), pocket money of 
€40 and non-cash or cash 
benefits for clothing.11 
 
Right to accommodation in 
national care facility until 
removal/return.12 

Right to legal counselling and 
representation free of 
charge.13 
 
 

Specific for 
vulnerable 
groups 

A return order will 
not be issued or 
may be cancelled if 
it endangers family 
unity according to 
§8(2) ECHR14 and 
§61 FPG. 

N/A The Schooling 
Obligation Act obliges 
all people living in 
Austria to go to 
school for 9 years.15 

N/A Entitlements through Basic Care 
Agreement are wider for minors 
than for adults, although this is 
not further specified in the 
legislation.16 

Right of unaccompanied 
minors above 16 to have a 
legal adviser.17  
 
Unaccompanied minors under 
16 have the right to have a 
legal adviser who is also their 
legal representative.18  They 
also have the right to only be 
questioned in the presence of 
the latter.19 

Actual No indication that No indication that they Access to secondary TCNs pending return or TCNs stay in national care  

                                                
5 Art. 6(1)(1), Grundversorgungsvereinbarung (2004). 
6 Art. 6(1)(4), Grundversorgungsvereinbarung (2004). 
7 Art. 1ff. Schulpflichtgesetz, Art. 4 Schulorganisationsgesetz 
8 Art. 1-4 Ausländerbeschäftigungsgesetz (AuslBG). 
9 §7(3)1+2, Bundesgrundversorgungsgesetz (2005) 
10 Art. 1152, Allgemeines Bürgerliches Gesetzbuch (ABGB), and Art. 25, Aliens Employment Act (Ausländerbeschftigungsgesetz). 
11 Art. 9, Grundversorgungsvereinbarung (2004) 
12 §2(1)1+2, Bundesgrundversorgungsgesetz (2005)  
13 §84(1), Fremdenpolizeigesetz (2005). 
14 §61(1), Fremdenpolizeigesetz (2005). 
15 Art. 1ff. Schulpflichtgesetz, Art. 4 Schulorganisationsgesetz 
16 Art. 2(2) Grundversorgungsgesetz (2005);Art. 7(1), Grundversorgungsvereinbarung (2004). 
17 Art. 12(1), Fremdenpolizeigesetz (2005). 
18 Art. 12(3), Fremdenpolizeigesetz (2005).  
19 §16(5), Asylgesetz (2005). 
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situation they cannot stay 
together as a 
family. 

cannot access this 
right. 

school and higher 
education is difficult, 
as presentation of the 
parents’ ID, as well 
as the provision of an 
address is a 
requirement for 
enrolment of a child 
in school. This might 
hinder enrolment if 
the parents do not 
hold IDs. 

removal often engage in 
illegal work activity, thereby 
receiving very low payments 
and are treated unequal in 
terms of fair remuneration. 
 
Only very few TCNs pending 
return or removal actually 
have the possibility to 
pursue minor work while 
living in a state facility. If 
they do, their remuneration 
is below the Austrian 
minimum income.  

facilities until removal/return.  
 
TCNs are free to choose their 
own residence. Only if they 
want to benefit from basic 
welfare and assistance are they 
assigned a place of residence, 
but without being obliged to live 
there. 
 
Although the Basic Care 
Agreement entitles those with a 
suspension of return/removal to 
minimum social support, NGOs 
noted that the suspension of 
removal is often only granted 

de facto, thus leaving migrants 
without the accompanying 
rights.” 
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Table 1.5: Rights of persons not agreeing to be returned and/or not cooperating in the return process 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  See Table 4: 
Cooperates and agrees   
 
 

See Table 4: 
Cooperates and agrees   
 
 

See Table 4: 
Cooperates 
and agrees   

See Table 4: 
Cooperates and 
agrees 
 
 

See Table 4: Cooperates and agrees   
 
The financial contributions granted 
through the Basic Care Agreement can 
be suspended or minimized for TCNs 
not cooperating in the return process.20 
 
Detention can be used, provided that 
such action is necessary in connection 
with the imposition of a residence 
prohibition or expulsion order, until 
commencement of enforceability 
thereof, or to guarantee deportation, 
forcible return or transit.”21 
 
The entitlement to benefit from basic 
care is suspended while in detention22. 

Right to legal counselling free of 
charge including during detention 
pending deportation.23 
 
Authorities must instruct more lenient 
measures (“Gelindere Mittel”) instead 
of detention if they have reasons to 
suppose that the purpose of detention 
can be reached through a more lenient 
measure.24 
 
 

Specific for 
vulnerable 
groups  

See Table 4: 
Cooperates and agrees   
 
A detained TCN 
pending deportation 
may be accompanied 
by a minor child whose 
custodian he is, if a 
family- and child-
friendly 
accommodation in the 
detention centre is 

guaranteed.25  

Seriously ill TCNs 
pending deportation, 
whose medical 
treatment cannot be 
secured in the 
detention centre, shall 
be taken to appropriate 
medical facilities and 
their time there be 
counted as time spent 
in detention.26 

  See Table 4: Cooperates and agrees   
 
Underage minors under 14 years of 
age shall not be detained pending 
deportation.27 However, TCNs under 16 
may be detained pending deportation 
when accommodation and care 
appropriate to their age and maturity 
is guaranteed.28 
 
Right of minors up to 16 years of age 
to be granted more lenient measures 

(“Gelindere Mittel”) instead of 
detention pending deportation.29 

See Table 4: Cooperates and agrees   
 
 
 

                                                
20 Art. 6(3), Grundversorgungsvereinbarung (2004) 
21 Art. 76(1), Fremdenpolizeigesetz. 
22 Art. 2(2), Grundversorgungsvereinbarung (2004) 
23 §§84(1), 85(1), Fremdenpolizeigesetz (2005). 
24 Art. 77(1), Fremdenpolizeigesetz (2005). 
25 Art. 79(5), Fremdenpolizeigesetz. 
26 Art. 78(6) + (7), Fremdenpolizeigesetz 
27 Art. 76(1a), Fremdenpolizeigesetz. 
28 Art. 79(2), Fremdenpolizeigesetz. 
29 Art. 77, Fremdenpolizeigesetz (2005). 
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During removal arrest, unaccompanied 
minors must be held separately of 
adult detainees, or in case their family 
is also detained detained with the 
family.30 

Actual 
situation 

See Table 4: 
Cooperates and agrees   

 See Table 4: 
Cooperates 
and agrees   

See Table 4: 
Cooperates and 
agrees 

See Table 4: Cooperates and agrees   
 
Detention pending deportation is not 
issued simply because a TCN is not 
willing to leave Austria, but because a 
risk of absconding is suspected. 

See Table 4: Cooperates and agrees   
 
Information about possibilities to 
appeal is only provided in the arrest 
decision, written in German, and not in 
the information brochure, translated 
into 40 languages.31 Also, NGOs 
providing support in detention centres 
do not necessarily provide legal 
support or attorneys.32 

 

                                                
30 §79(3), Fremdenpolizeigesetz (2005). 
31 European Union Agency for Fundamental Rights. (2011). Rétention des ressortissants de pays tiers dans le cadre des procédures de retour, p. 39 
32 European Union Agency for Fundamental Rights. (2011). Rétention des ressortissants de pays tiers dans le cadre des procédures de retour, p. 46 
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Table 1.6: Right of persons who hold a toleration status 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  See Table 4: Cooperates 
and agrees   

See Table 4: 
Cooperates and 
agrees   

See Table 4: 
Cooperates and agrees   

See Table 4: 
Cooperates and 
agrees 

See Table 4: Cooperates and 
agrees   
 
Right to freely choose place of 
residence.33 

Right to obtain ID stating their 
status (“Karte für 
Geduldete”).34 
 

 

Specific for 
vulnerable 
groups  

See Table 4: Cooperates 
and agrees   

   See Table 4: Cooperates and 
agrees   

See Table 4: Cooperates and 
agrees   

Actual 
situation 

See Table 4: Cooperates 
and agrees   

See Table 4: 
Cooperates and 
agrees   

See Table 4: 
Cooperates and agrees   

See Table 4: 
Cooperates and 
agrees 

See Table 4: Cooperates and 
agrees   
 
 

 

 

                                                
33 According to certain interviewees and respondents. 
34 Art. 46a(2), Fremdenpolizeigesetz (2005). 
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1.4 Main reasons for postponement of the return or removal 

 

The main reasons for postponement of a return or removal of a third-country national are the legal 

and factual circumstances leading to a tolerated stay. Those are that the return or removal: 
 violates Arts. 2 and 3 of the European Convention on Human Rights (ECHR), the Austrian 

Federal Law Gazette BGBI. Nr. 210/1958 or Protocols No. 6 or No.13 of the ECHR on the 

abolition of death penalty,  

 seriously threatens the alien’s life and integrity, or  

 reasonable grounds exist to assume that the life or freedom would be endangered on 

account of their race, religion, nationality, membership of a particular social group or 

political opinion 

 cannot be executed due to factual reasons not caused by the alien. The toleration ends as 

soon as the factual reasons disappear. 

Those are the only cases in which a postponement leads to a change in the status and rights of the 

third-country national. Other reasons for postponement or extension exist, but they do not provide 

the third-country national with additional rights.  

Table 1.7: Overview of main reasons for postponement of return or removal or prolonging the period for 
voluntary return 

Main groups Description Legal basis  Estimated 

number 
(2011)35 

Legal / 
humanitarian 

Forcible return or deportation of aliens to a state is 
inadmissible if such action would be in violation of art. 2 
or 3 of the European Convention on Human Rights 
(ECHR), Federal Law Gazette (FLG) No. 210/1958, or 
Protocol No. 6 or No. 13 to the Convention for the 
Protection of Human Rights and Fundamental Freedoms 
Concerning the Abolition of the Death Penalty. This will 
lead to tolerated stay.  

§50 (1) FPG 

N/A 

Forcible return or deportation of aliens to a state is 
inadmissible if the alien’s life and integrity, as a private 
person, would be seriously threatened as a consequence 
of arbitrary violence in the course of an international or 
national conflict. This will lead to tolerated stay. 

§50 (1) FPG N/A 

Forcible return of aliens to a state is inadmissible if there 
are reasonable grounds to assume that their life or 
freedom would be endangered on account of their race, 
religion, nationality, membership of a particular social 
group or political opinion unless there exists an internal 
refuge and flight alternative. This will lead to tolerated 
stay. 

§50 (2) FPG 
§11 Asylum 
Act). 

N/A 

Deportation to a state is inadmissible for as long as it is in 
conflict with the recommendation of an interim measure 
by the European Court of Human Rights. 

§50 (3) FPG N/A 

Third-country nationals have the right to appeal against a 
return decision. This has a postponing effect. The appeal 
is decided upon by the Independent Administrative Senate 
(“Unabhängiger Verwaltungssenat (UVS)”) within 6 
months. The postponement effect can be denied in the 
case of security concerns regarding the TCN in question. 

§82, §83, 
FPG. 

N/A 

Practical or 
technical 

The residence of an alien is tolerated as long as the 
Austrian authorities state that a forcible return or 
deportation to a third-country cannot be executed due to 
factual reasons not caused by the alien. The toleration 
ends as soon as the factual reasons disappear.  

§46a (1) 
FPG 

N/A 

   

Policy choice The period for voluntary return can be extended when the 
specific circumstances the TCN has to consider when 
arranging his personal circumstances outweigh the 
reasons underlying the return order.  

§55(3), FPG N/A 

 

                                                
35 According to certain interviewees and respondents 
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The existing statistics with respect to the implementation of the Aliens’ Police Act and the Asylum 

Act (“Fremdenstatistik”) do not contain data about the reasons for postponement of return order 

or deportation or for prolonging the period for voluntary return. 

 

 

1.5 The right to legal stay for third-country nationals pending return or removal 

 

1.5.1 Possibilities for obtaining the right to legal stay for third-country nationals pending return or removal 

 

In Austria, there is a legal basis exists that regulates the potential legalisation of irregular third-

country nationals, including third-country nationals pending return or removal. In general, the 

probability of legalisation is quite low and very restrictive. The possibilities are mentioned in the 

table below.  

 

Notwithstanding the possibilities for obtaining a right to legal stay in Austria, third-country 

nationals pending return have to fulfil the general requirement for residence titles as stated in the 

Residence and Settlement Act (§11 (2)). The only exception of this general rule is if it is necessary 

for maintaining the privacy or family life36 of the third-country national.  

 

The general requirements for issuing a residence permit are laid down in the Residence and 

Settlement Act:37 
(1) The residence of the alien does not run counter to the public interests; 

(2) The alien can furnish proof of statutory right to an accommodation in conformity with local 

accommodation for national residents; 

(3) The alien holds health insurance in respect of all risks normally covered in the federal 

territory, and the insurance authority is liable to pay; 

(4) The alien’s residence does not lead to a financial burden on a territorial entity (e.g. if he 

has stable and regular income which is sufficient to maintain himself, without recourse to 

the social assistance system of the respective territorial entity) 

(5) The alien’s residence would not harm the relations between Republic of Austria and 

another State or another international subject; 

(6) In case of renewal application, the alien has already fulfilled Module 1 of the integration 

agreement (i.e. German language skills on A2 level according to the Common European 

Framework of Reference for Languages).provided that he has been settled on the federal 

territory for the period of one year and has not been granted any extension of time (Art. 

14a, NAG). 

A different (theoretical) option for third-country nationals pending return to receive a limited 

permission to legal stay is granted through issuing a right of residence for displaced persons 

according to §76 NAG. In times of armed conflict or other circumstances threatening the safety of 

entire population groups, the Federal Government, in agreement with the Executive Committee of 

the National Council, may by ministerial order grant temporary right of residence in the federal 

territory to directly affected groups of aliens who can find no protection elsewhere (displaced 

persons). The temporary right of residence for displaced third-country nationals is normally an 

instrument for allowing third-country nationals to enter Austria legally. However, the temporary 

right of residence could also be issued to a third-country national pending return, if he/she meets 

the conditions (e.g. because he/she belongs to the group as defined by the Federal Government 

and the Executive Committee of the National Council). Moreover, if permanent integration 

becomes necessary as a result of the prolonged duration of the circumstances (e.g. armed conflict 

or other circumstances threatening the safety of entire population groups), it may be stipulated in 

the ministerial order that specific categories of persons having right of residence may validly 

submit within Austria an application for the granting of a settlement permit and that the 

settlement permit may be issued to them notwithstanding the existence of any grounds for refusal. 

                                                
36 Within the meaning of the Convention for the Protection of Human Rights and Fundamental Freedoms (Art. 8) (e.g. level of 

integration, criminal record, etc.) 
37 The TCN can submit a declaration of sponsorship valid for at least three years from a person settled in Austria if he cannot prove the 

possession of the necessary health care, housing and income (§41a (10) NAG) 
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If the alien does not possess a travel document, an alien’s identity card for displaced persons can 

be issued to him/her ex officio.  

 

Table 1.8: Overview of criterions for being granted a right to legal stay 

Criterions Legal basis Numbers 

receiving 

(2011)38 

Third-country nationals holding a toleration status for at least one 

year can obtain residence permit for particular protection 

(“besonderer Schutz”), if reasons prohibiting their return or 

deportation are still valid. However, this regulation is not valid for 

aliens who present a threat to the community or the security of 

Austria or was convicted by a domestic court of a crime or – under 

certain conditions - by a foreign court. Subsequently – according to § 

41a (3) NAG - TCNs holding a residence permit for particular 

protection for at least one year can obtain a fixed-term settlement 

permit with unlimited labour market access if they fulfill the general 

requirements and Module 1 of the integration agreement (i.e. German 

language skills on A2 level according to the Common European 

Framework of Reference for Languages). TCNs holding a residence 

permit for particular protection for at least three years can obtain a 

fixed-term settlement permit with unlimited labour market access 

under the above criteria even if the reasons impeding their return or 

deportation are not valid any more.. 

§69a (1) , 

41a (3)  NAG 

N/A 

Authorities must grant a residence permit when the return or 

deportation instructed according to §10, AsylG, and §52 and § 61 

FPG, is permanently inadmissible. Third-country nationals pending 

return can obtain a fixed-term settlement permit with limited labour 

market access (§ 43 (3) NAG) or fixed-term settlement permit with 

unlimited labour market access respectively (§ 41a (9) NAG)  if 

necessary to uphold their private and family life according to Art. 8 

ECHR and no obstacle according to §11(1) Sentences 1 (enforceable 

return decision according to §52 FPG, return ban according to §54 

FPG or residence ban according to § 63 or 67 FPG), 2 (return decision 

from another EU/Schengen member state) or 4 (residence marriage, 

relation or adoption), NAG, is in order.  

§§43(3), 

41a(9) NAG 

N/A 

Third-country nationals pending return can obtain a fixed-term 

settlement permit with limited labour market access (§ 43 (3) NAG) 

or fixed-term settlement permit with unlimited labour market access 

respectively (§ 41a (9) NAG)  in cases particularly worthy of 

consideration even if an obstacle according to §11(1) Sentences 3 

(enforceable return decision) and 5 (overstay) is valid, when the TCN 

is verifiably present in Austria since May 1st, 2004, and at least half of 

this period has been legal.  

§§43(4),  41a 

(10) NAG 

N/A 

A residence permit for special protection (“besonderer Schutz”) of a 

third-country national can be granted to ensure the prosecution of 

offenses and the enforcement of civil claims in connection with such 

offenses, particularly to witnesses or victims of human trafficking or 

cross-border prostitution. 

§69a (1) NAG 18 

A residence permit for special protection (“besonderer Schutz”) can 

also be granted, if an third-country national with a return or removal 

order: 
- becomes a victim of violence,  

§69a (1) NAG 8 

                                                
38 Republik Österreich, Bundesministerium für Inneres, Sektion III – Recht. (2011). Niederlassungs- und Aufenthaltsstatistik, p. 16 and 

37; except §76, NAG:according to certain interviewees and respondents. 
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- has a restraining order issued, or  

- can prove that the granting of a residence permit is required 

to protect him from further violence. 

A residence permit for special protection (“besonderer Schutz”) can 

also be granted in the case of 
- an unattended minor or 

- a minor whose right of residence cannot be derived from his 

parents according to § 23 (4) NAG (in accordance to a court 

order, an act of law or an agreement between the biological 

parents and the Youth Welfare Office acting in protection of 

the best interests of the child). 

“§ 69a (1) Z 

4 NAG 

N/A 

In times of armed conflict or other circumstances endangering entire 

population groups, the Federal Government in accordance with the 

Executive Committee of the National Council may grant a temporary 

residence permit in the federal territory to directly affected groups of 

aliens who can find no protection elsewhere (displaced persons). This 

could also be granted ex-post, if a TCN with a return or removal order 

already in Austria  is a member of the group in question. 

§76 NAG none 

 

 

1.5.2 Rights granted to third-country nationals that have obtained a legal right to stay 

 

Once third-country nationals pending (postponed) return or deportation obtain a residence permit, 

they have the same legal rights as any other third-country national residing in Austria. The 

residence permit implies more social rights, e.g. possible access to job market and to social 

welfare. If a settlement permit is obtained even further rights are granted, as for example the free 

access to the job market.39   
 
 

1.6 Effects of the current legal basis and actual situation for third-country nationals 

pending return or removal 

 

1.6.1 Fostering the protection of the human rights40  

 

In Austria, human rights discussions with respect to the target group often focus on irregular third-

country nationals living in removal facilities. Concerns about the situation of third country nationals 

had been raised in 2008 by the Council on Human Rights (“Menschenrechtsbeirat”). According to 

the 2008 report of the Council, detainees in removal facilities often lacked information about the 

procedure and were uninformed about possibilities to take legal action.41 Since then, the right to 

have access to legal representation in detention has been introduced. However, current studies 

about the actual situation with respect to legal counselling and representation are not available.  

 

1.6.2 Public opinion 

 

According to respondents, the public opinion normally does not differentiate between the specific 

categories of third-country nationals, but rather perceives them all as aliens. The public 

discussions in the Austrian media about third-country nationals are thereby often linked directly to 

a discussion about cases of criminal offenses of certain third-country nationals living in Austria. 

This link often results in a rather negative perception of the entire group of irregular third-country 

nationals, asylum seekers, failed asylum seekers etc., which eventually leads to political 

                                                
39 According to certain interviewees and respondents. 
40 The actual situation depicted in this chapter is in part based on information taken from the report of the Menschenrechtsbeirat, written 

in 2008. More recent information was unfortunately not available in written form. 
41 Rechtsschutz für Schubhäftlinge. Bericht und Empfehlungen des Menschenrechtsbeirates (2008). S. 7. 
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discussions about more restrictive legislation. Both the political sphere and the media mutually 

consider each other responsible for the wrong perception of migrants.42  
 

Since 2005 the Austrian public has discussed the legal right to stay for irregular third-country 

nationals. Eventually, in 2008 the Austrian Constitutional Court decided that the Asylum Act as 

well as the Residence Act should be revised. The Court argued that the legal basis in Austria with 

respect to irregular third-country nationals was not in tune with the requirements laid down in the 

European Convention for Human Rights. As a result, the Court established a catalogue of binding 

criteria, in accordance with decisions of the ECHR, to be considered by all authorities before 

deciding upon removals and deportations of irregular third-country nationals in Austria.43 This 

ultimately led, amongst others, to the introduction of the “Karte für Geduldete”, the ID for 

tolerated third-country nationals, in the framework of the aliens legislation’s revision in October 

2009.44  

 

Although this measure was welcomed among representatives of the civil society and NGOs, the 

reformed legal package was also criticized.45 Indeed, the atmosphere towards foreigners in Austria 

was generally considered by NGOs to have worsened in 2009, the blame being put on the media 

and politics. The latter’s response in the framework of the legal reforms was perceive as having 

intensified the already negative discourse by tightening the provisions concerning aliens. NGOs 

also criticized the fact that no legal guarantee providing for access to legal support free of charge 

for third-country nationals pending return was introduced with the reform. 46  This was then, 

amongst others, introduced by the Austrian government in the most recent reform of the Aliens’ 

legislation in 2011, in the form of Arts. 84 and 85 of the Fremdenpolizeigesetz.   

 

1.6.3 Secondary movements and pull factors 

 

With respect to the extent to which the rights and situation of third-country nationals pending 

postponed return or removal have an effect on secondary movements or potential pull factors to 

Europe, there is no current knowledge about this in Austria. It was mentioned, however, that the 

overall importance of push and pull effects stemming from the existing laws is negligible. 

According to respondents, push and pull factors emerging from differences in law should in general 

not be overestimated.  

 

Nevertheless, some specific pull-factors have been mentioned by the interviewees. One example of 

a pull-factor in Austria was the provision of reintegration schemes for Chechens in case of 

voluntary return. These provisions were more expansive than for example similar ones in Poland, 

which is why many Chechens chose to enter Austria in order to subsequently return from there 

and receive public support. Since these schemes have been harmonised between Austria and 

Poland however, the number of Chechens immigrating to Austria has drastically diminished.  

 

Another example for a pull factor is that of positive asylum decisions on applications from specific 

regions or states. In Austria, 80% of Chechens’ asylum applications were accepted, against only 

0.02 % in the neighbouring country Slovakia. Nowadays, however, less asylum applications have 

been approved from Chechen applicants, which can be clearly felt on the number of third-country 

nationals from this region applying for asylum in Austria. Indeed, a general decrease in positive 

                                                
42 According to certain interviewees and respondents. 
43 DerStandard.at. (07.07.2008). Verfassungsgerichtshof legt Kriterien für Bleiberecht fest. Retrieved May 2nd 2012 from 

<http://derstandard.at/3092774> 
44 Parlamentskorrespondenz Nr. 866. (15.10.2009). Innenausschuss billigt Fremdenrechtspaket. Retrieved May 2nd 2012 from 

http://www.parlament.gv.at/PAKT/PR/JAHR_2009/PK0866/;  
45 Amnesty International (Ed.). (2009). STELLUNGNAHME zum Entwurf eines Bundesgesetzes, mit dem das Asylgesetz 2005, das 

Fremdenpolizeigesetz 2005, das Grundversorgungsgesetz – Bund 2005, das Niederlassungs- und Aufenthaltsgesetz, das 

Staatsbürgerschaftsgesetz 1985 und das Tilgungsgesetz 1972 geändert werden. P. 12. 
46 Diakonie Flüchtlingsdienst (Ed.). (2009). Jahresrückblick 2009 & Amnesty International (Ed.). (2009). STELLUNGNAHME zum Entwurf 

eines Bundesgesetzes, mit dem das Asylgesetz 2005, das Fremdenpolizeigesetz 2005, das Grundversorgungsgesetz – Bund 2005, das 

Niederlassungs- und Aufenthaltsgesetz, das Staatsbürgerschaftsgesetz 1985 und das Tilgungsgesetz 1972 geändert werden. 

http://www.parlament.gv.at/PAKT/PR/JAHR_2009/PK0866/
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asylum decisions can be noticed in Austria. The percentage of total positive asylum decisions has 

fallen from 49,3% in 2008 to 34,7% in 2009 and 23,62% in 2011. This however can also partly be 

traced back to the effects of the Dublin procedure. 47 

 

Concerning potential advantages and disadvantages of EU harmonisation with respect to the rights 

and the actual situation of third-country nationals pending return or removal, the interviewees 

offered different perspectives about the most probable results of such a harmonisation. It was 

claimed both that harmonisation would lead to a moving down of standards with more restrictive 

laws and to a general improvement of standards. If a harmonisation should be targeted the 

interviewees would expect the secondary movements to decrease. However, in their view the 

harmonisation of laws will not necessarily lead to a harmonisation of the actual situation. 

 

1.7 Data sources 

 

1.7.1 Respondents 

 

Caritas ED Wien, Abteilung Perspektivenberatung / Asyl-Rechtsberatung/ Caritas Archdiocese 

Vienna, Division for perspective and asylum law counselling. 

 

Diakonie Österreich -  Evangelischer Flüchtlingsdienst / Diakonie Austria – Protestant Refugee Aid 

 

Österreichisches Bundesministerium für Inneres, Abteilung II/3 - Grenzkontrollwesen und 

Fremdenpolizei / Austrian Ministry of Interior, Division II/3 - Border control and Alien police 

 

1.7.2 Documents 

 

Amnesty International (Ed.). (2009). STELLUNGNAHME zum Entwurf eines Bundesgesetzes, mit 

dem das Asylgesetz 2005, das Fremdenpolizeigesetz 2005, das Grundversorgungsgesetz – Bund 

2005, das Niederlassungs- und Aufenthaltsgesetz, das Staatsbürgerschaftsgesetz 1985 und das 

Tilgungsgesetz 1972 geändert werden. 

 

Asylkoordination Österreich website 

 

Asylgesetz / Asylum Act 

 

Ausländerbeschäftigungsgesetz / Aliens Employment Act  

 

Allgemeines Bürgerliches Gesetzbuch (ABGB)/ Civil Code 

 

Bundesgrundversorgungsgesetz / Basic Care Act  

 

Bundesministerium für Inneres Österreich website 

 

Caritas AusländerInnenhilfe (2010): Das österreichische Bleiberecht 

 

Der Standard.  

 

Diakonie Flüchtlingsdienst (Ed.). (2009). Jahresrückblick 2009.  

 

Fremdenpolizeigesetz / Act on Alien police 

 

Grundversorgungsvereinbarung / Basic Care Agreement 

 

                                                
47 Sinkende Anerkennungsquoten - Analyse der Entwicklungen im Jahr 2009, Asylkoordination Österreich. 

<http://www.asyl.at/fakten_8/stat_2010_03.htm>  & Republik Österreich. Bundesministerium des Inneren. Sektion III – Recht. 

Asylstatistik 2011. 

http://www.asyl.at/fakten_8/stat_2010_03.htm
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European Union Agency for Fundamental Rights. (2011). Fundamental Rights of migrants in an 

irregular situation in the European Union. 

 

European Union Agency for Fundamental Rights. (2011). Rétention des ressortissants de pays tiers 

dans le cadre des procédures de retour. 

 

Menschenrechtsbeirat. (2008). Rechtsschutz für Schubhäftlinge. Bericht und Empfehlungen des 

Menschenrechtsbeirates.  

 

Österreichischer Rundfunk (ORF) website 

 

Parlamentskorrespondenz Nr. 866. (15.10.2009). Innenausschuss billigt Fremdenrechtspaket. 

Retrieved May 2nd 2012 from http://www.parlament.gv.at/PAKT/PR/JAHR_2009/PK0866/ 

 

Süddeutsche Zeitung 

http://www.parlament.gv.at/PAKT/PR/JAHR_2009/PK0866/
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2. BELGIUM 

2.1 Summary 

 
 In Belgium, the following three categories of third-country nationals pending return/removal 

can be identified:  

 failed asylum seekers cooperating with their return; 

 other third-country nationals staying illegally in Belgium who cooperate with their return;  

 third-country nationals illegally staying in Belgium and failed asylum seekers who do not 

cooperate with their return, as well as third-country nationals sentenced for having 

committed a crime. 

 

 Third-country nationals cooperating with their return (both failed asylum seekers and others 

staying illegally) can obtain an official postponement of their return. They may keep the rights 

of TCNs pending voluntary return, but cannot obtain additional rights. 

 

 Failed asylum seekers effectively keep most of the rights they had when seeking asylum. They 

receive accommodations, have access to healthcare, and sometimes also receive material 

and/or financial help.  

 

 Other third-country nationals who cooperate with their return may obtain access to material 

and financial help under some conditions (notably if they were already benefiting from it 

before the issuance of the return order or if families with minor children are involved). 

 

 Third-country nationals who failed to cooperate with their return order in due time or present a 

threat to the Belgian society shall be sent to detention centres awaiting their deportation. 

Detention centres provide accommodation, healthcare and family structures but remain 

prisonlike facilities. 

 

 Education for minor children is mandatory and provided, with the exception of children in 

detention centres.  

 

 Extension of the return period with no change in the status of the third-country national can be 

granted by the Office des Étrangers on a case-by-case basis.   

 

 Medical or humanitarian reasons are the main reasons for extension that are not provoked by 

the third-country national. The lack of cooperation of third-country nationals and/or of 

consulate authorities account for a significant number of de facto extensions due to the 

impossibility of removing the third-country national.  

 

 There is no specific provision for legalisation based on a prolonged period in which the 

return/removal could not be implemented.  

Table 2.1: General overview of the rights of third-country nationals pending return or removal  

Family unity Health care Education  Labour 
market 

Reception 
conditions 

Families in detention 
centres are kept in 
separate areas. Failed 
asylum seekers whose 
relatives are still 
awaiting a definitive 
reply on their asylum 
applications can be 
granted a delay in 

departure until their 
relatives obtain an 
answer.  

Anyone in Belgium has right 
to emergency medical help.  
 
Third-country nationals in 
detention and Fedasil centres 
have access to full healthcare.  
 
Third-country nationals 
registered in Belgium and with 

health insurance prior to the 
return order can benefit from 
it until their departure.  

Minor children 
have the right 
to access 
education.  

No access 
to the 
labour 
market. 

No specific access 
to accommodation 
apart from failed 
asylum seekers 
who can stay in 
centres run by 
Fedasil during the 
period of 
(extended) 

voluntary return 
granted by the 
authorities.  
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2.2 Categories of third-country nationals pending return/removal 

Regarding the rights and situations of third-country nationals pending removal/return, the 

following categories can be established:  
 Failed asylum seekers who cooperate on the return procedure and can be voluntarily 

returned.  

 Other illegally staying migrants with a return/removal order who cooperate on the return 

procedure and can be voluntarily returned.  

 third-country nationals (failed asylum seekers and other illegally staying third-country 

nationals) with a return and removal order who do not cooperate on the return/removal, 

as well as third-country nationals with a removal or return order who are considered a 

threat to Belgian society, irrespective of whether they cooperate on the removal or not. 

Third-country nationals (both failed asylum seekers and irregularly staying third-country nationals) 

cooperating on the return may obtain an official postponement of the return order. There is no 

federal law stating under which condition a postponement can be granted. The postponement 

means that they keep the rights of third-country nationals pending (voluntary) return/removal. 

Those rights depend on whether they are failed asylum seekers or illegally staying third-country 

nationals with a return/removal order. 

Table 2.2: Overview of categories of third-country nationals (TCNs) pending return/removal 

 Failed asylum seekers 

cooperating on the 

return. 

Other TCNs (illegally 

residing) 

cooperating on the 

return. 

TCNs not cooperating on voluntary 

return or considered a threat. 

Categories 

 

All failed asylum seekers 

with a return/removal 

order cooperating on the 

return/removal.   

 

Other TCNs (illegal 

residents) who 

received a return order 

can leave the country 

on their own accord 

within 30 days.  

 

TCNs who failed/refused to comply with 

the conditions granted by the voluntary 

return, TCNs for whom an absconding 

risk exists or TCNs considered to a public 

threat by the authorities, such as 

convicted felons or criminals. 

Expected 

numbers 

(2011) 

No specification on the 

number of TCNs in the 

accommodation centres 

with a return/removal 

order. 

About 4,800. In 2010, there were 6,553 TCNs kept in 

detention centres. 4,461 were returned 

from the centres, 28 escaped and 1,871 

were freed either due to the impossibility 

of their return or due to a change in 

their situation (resulting in the reopening 

of their case). 193 remained in 

detention. 

Documents 

stating 

their right 

to stay? 

The return order specifies the time given to the 

TCN to depart. This may be extended by the 

authorities on a case-by-case basis. The 

postponement period will be inscribed on the 

return order preventing forced return or retention 

in a closed centre.  

No. The ones released will in effect end 

up in irregularity with no papers. 

 

 

2.3 Overview of the rights and the actual situation for third-country nationals pending 

return or removal 

 

Failed asylum seekers enjoy the same rights as asylum seekers as long as they do not obstruct the 

return process and the date for their voluntary return has been postponed. This includes access to 

housing, education, medical assistance and basic support provided in the accommodation centres. 

Difficulties in obtaining for example access to the healthcare guaranteed by law have been 

documented by some NGOs. 
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TCNs who do not cooperate on their return and third-country nationals considered a threat to 

Belgium or who have been convicted of a crime will be kept in detention. These third-country 

nationals are subject to limitations provided on basic rights such as freedom of movement, access 

to education for children, etc. 

 

Finally the situation of other illegally staying third-country nationals with a return/removal order 

cooperating with their return is almost unregulated. They have access to very basic rights but do 

have freedom of movement, and their actual situation depends on their available resources prior 

to the return order. They are allowed to stay in the house they lived in, their children can continue 

in school, they keep their medical insurance etc. If they did not have access to house, school and 

insurance before the return order, they do not have a right to them after the return order.   

 

The local municipalities are responsible for the implementation of the immigration law. Hence the 

actual situation of third-country nationals can differ from one municipality to another.  
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Table 2.3: Rights of failed asylum seekers cooperating in the return process 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  Failed asylum 
seekers whose 
family members 
have not yet 
obtained a 

definitive answer 
concerning their 
asylum request 
may stay in the 
Fedasil centres, 
without requesting 
to do so, until a 
final answer is 
given to their family 
members 
(Paragraph 3 of 
article 7 of the 
1980 foreigner 
law). 
 

Art. 52 to 58 of the Royal Decree 
of 2 August 2002 on Closed 
Centres foresee medical and 
social care in the centres and 
contain provisions regarding the 

material well-being and hygiene 
in the centres. According to Art. 
52, each closed detention centre 
disposes of a medical service 
which is accessible in weekdays 
during the hours set in the 
internal rules of the centre and is 
permanently available for 
urgencies. In principle, a resident 
of the centre who is ill, shall 
receive, when required by his 
condition, medical care in the 
centre from the doctor attached 
to the centre. However, if the 
latter determines that the 
resident is affected by a condition 
which cannot be properly treated 
in the centre or in case of 
delivery or a risk of dying, the 
resident shall be transferred to a 
specialised medical centre. This 
transfer shall be carried out under 
surveillance.  

In case of a serious illness of the 
TCN, an infectious disease or a 
risk for an epidemic, the doctor 
shall inform, as soon as possible, 
the Director of the centre in order 
to take the measures required in 
such a situation. It is also 
possible that, if the TCN prefers 
so, they can apply to a doctor of 
their choice. In such a case, the 
TCN is to inform the doctor of the 
centre if the decision and will 

No rights specified for adult 
TCNs. 

 

 

 

TCNs pending 
return/removal have 
no right to work in 
Belgium.  
 

However, any TCN 
who has been 
illegally employed on 
Belgian territory and 
exploited by their 
former employer 
have the right to fair 
remuneration 
(Collective labour 
agreement No. 
65.530/ CO/323 of 
30 September 1999). 

Under Article 7 of the law of 
January 2007, failed asylum 
seekers who cannot yet leave 
the Belgium territory due to 
reasons of family unity, medical 

condition or extraordinary 
circumstances may stay in the 
Fedasil centres until their 
departure is possible. They can 
also stay in local reception 
initiatives and private housing. 
 
Material help (revenu 
d’intégration sociale) can be 
extended to include the period 
needed for voluntary return if 
the authorities believe that 
there is still a need for it. It 
amounts to up to 700 Euros a 
month. The extension is 
conditioned to a signed 
document professing the 
intention to leave Belgium in 
due time under article 57§2 of 
the 1976 Law on Social 
Assistance Centers.  

Any TCN who was 
entitled to receive 
social assistance 
before they were 
in pending 

return/removal 
status will 
continue to 
receive it until 
they leave the 
country or the 
period intended 
for the leave is 
over (Paragraph 2 
of article 57 of 
the 1976 Law on 
Social Assistance 
Centres). 
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have to personally bear the 
associated costs. 

The right to palliative and 
curative assistance is suspended 
only on the day in which the TCN 
actually leaves the Belgian 
territory (Paragraph 2 of article 
57 of the 1976 Law on Social 
Assistance Centers)48. 

Specific for 
vulnerable 
groups 

Failed asylum 
seekers with 
children can stay in 
Fedasil centres until 
their departure. 
They are kept in 
family apartments, 

preserving their 
intimacy.  
 
There are also 
reserved areas for 
children in the 
Fedasil centres, 
where the children 
have access to toys 
and books. 

Children fulfilling the 
requirements under Chapter 2 
Article 3 of the Arrêté Royale of 
24 June 2004 are provided 
medical assistance. 

Children fulfilling the 
requirements under Chapter 2 
Article 3 of the Arrêté Royale 
of 24 June 2004 are taken in 
charge by CPAS. They are 
provided the right to proper 
education. 

 
Education is mandatory for all 
children on Belgian territory 
when they are between six 
and eighteen years old (Law 
of June, 29th 1983).  
  

No. Children fulfilling the 
requirements under Chapter 2 
Article 3 of the Arrêté Royale of 
the 24 June 2004 are taken in 
charge by CPAS. They are 
provided shelter, food and 
social assistance. 

 
When enrolled in schools, 
children are registered in a 
system for social information 
(the SIS) and obtain state social 
security.  
After the return order has been 
issued, the insurance will be 
active until the end of the 
school year or until the 
departure. 

 

Actual 
situation 

  There is access to medical staff in 
the centres. For necessary 
medical treatment that cannot be 
performed by the in-house staff, 
TCNs may seek care outside of 
the centre and request a refund 
by Fedasil. 
 
 
 
 

Belgian schools do not require 
a permit when enrolling 
children. In case the parents 
do not have a permanent 
address in Belgium, they can 
use the address of a Fedasil 
centre, the NGO that has been 
helping them, or even the 
local police station as their 
postal address, which is 
sufficient for enrolment of 
children in public schools.  
 

As they are generally 
provided for at the 
centres, they do not 
need to work. 
Furthermore centres 
are often located in 
remote areas, 
making it difficult to 
find employment in a 
distance reachable by 
public transport. It is 
therefore presumed 
that few take up 

In practice it seems that most 
failed asylum seekers who 
cooperate and cannot return are 
seen as falling under Article 7; 
hence, they stay in the 
accommodation centres at least 
for the period of time expected 
to be needed for the return. 
  
While at the centre they benefit 
from material aid including 
food, accommodation and other 
practicalities as they agree to 

Failed asylum 
seekers can 
obtain financial 
help from the 
CPAS if they were 
already benefiting 
from it before the 
return order.   

                                                
48 The reference is to the last version available of the "Loi du 8 juillet 1976 organique des centres publiques d'action sociale" February 27th 2012. The Law refers to all illegal immigrants present on the territory of the Realm, with 

further specifications for asylum seekers and vulnerable categories. 
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For unaccompanied minors, 
the local guardian appointed 
by the Belgian State while 
awaiting their departure will 
take care of the formalities to 
enrol the minor in school.  

illegal employment. cooperate. 
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Table 2.4: Illegal migrants who cooperate on voluntary returns 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  No specified rights. As seen in Table 3. 
 
Anyone in Belgium registered in CAPS (Public Centre 
for Social Action) as a person who cannot access 
healthcare by their own means can benefit from the 
assistance of “Aide Médicale Urgente” (57§2 of the 
CAPS law). 
 
Any type of healthcare registered by the national 
health service (health ministry) can be reimbursed 
by the CPAS. This includes treatments that are not 
“urgent” or life threatening such as dental care or 

treatment of skin diseases. The “aide médicale 
urgente” can be provided for preventive treatments 
(article 57§2 CPAS law; list of registered medical 
acts published by the national institute for maladies 
INAMI49).  

If the financial help is refused, TCNs have the 
possibility to issue an appeal before the court for 
labour (tribunal du travail) which can later order the 
CPAS to grant the financial help.  

As seen in 
Table 3. 

As seen in Table 
3. 

There is no specific right to 
accommodation for illegally staying 
TCNs complying with the return 
order.  
 
Overstayers who already benefited 
from the “revenue d’intégration 
sociale” granted by the CPAS can 
be given an extension of the 
duration of the help if they agree to 
cooperate on the return.  This is 
according to CPAS law Article 57§2 

within the delay stated by Article 
7§4 of the January 12th 2007 law 
on TCNs. 
 
Convicted felons or criminals who 
are allowed to remain home during 
the time period necessary to 
organise their departures need to 
contact the authorities up to two 
times a day, depending on the local 
authorities.  (Article 7 law of 
December 15th, 1980 and Article 30 
of law 15th December 1980). 

As seen in 
Table 3. 

Specific for 
vulnerable 
groups 

 For pregnant women and HIV affected persons, a 
tailored procedure for emergency medical aid (AMU) 
is in place (Paragraph 2 of article 57 of the 1976 Law 
on Social Assistance Centres). 

As seen in 
Table 3. 

As seen in Table 
3. 

As seen in Table 3. 
 
Under regulation of November 21st, 
200650, any family with minor 
children whose financial state does 
not allow them to live in human 
condition must be cared for by the 
state until he/she can be returned. 
Therefore, families who do not 
have a home have a right to 
emergency accommodation granted 
by the CPAS (CPAS law article 

 

                                                
49  The list of medical act  published by the national institute for maladies can be found here http://www.inami.be/care/fr/nomenclature/pdf/_Tabledesmatieres.pdf   
50  Replacing the  royal decree of June 24th  2004 on conditions to obtain material help for minors whose family is illegally residing in Belgium 

http://www.inami.be/care/fr/nomenclature/pdf/_Tabledesmatieres.pdf
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57§1-2). 
  
TCNs with a vulnerable situation 
that led to exploitation by a person 
who used them to beg or work 
illegally and who were condemned 
for this felony under Article 433 of 
the Criminal Code can subsequently 
have access to accommodation 
granted by the CPAS (Article 77 of 
the 15th December 1980 law on 
foreigners and article 57§1-2 of the 
CPAS law). 

Actual 
situation 

Illegally staying TCNs 
who have been given a 
return order but who 
have family members 
still awaiting a reply on 
their application for 
legal stay in Belgium 
may obtain a delay in 
departure until their 
family member obtains 
an answer, but only if 
there is willingness to 
return and if there is 
no public order issue. 

A TCN will be treated right away when their life is in 
immediate danger. Afterwards, the TCN must apply 
for registration with CAPS, which will then reimburse 
the costs if the TCN is approved as eligible. This 
means that in effect the doctor/hospital cannot be 
certain that they will be reimbursed, which might 
influence their decision to treat the TCN.  
 
If the TCN’s life is not immediately threatened, the 
doctor will assess whether or not “aide médicale 
urgente” is needed and will contact the CPAS in view 
of a reimbursement. The TCN will obtain the 
treatment only if CPAS verifies that they will 
reimburse the costs, register the TCN as eligible and 
accept the treatment as necessary. This might be a 
long process and whereby the TCN will not obtain 
treatment. 
 
It often proves difficult for the hospitals to obtain 
reimbursement of the treatment costs from the 
CPAS, which makes them less inclined to provide 
treatment. 
 
In general the system is very complex. Several 
organisations have assessed that in reality access to 
healthcare is limited because the TCNs cannot get 
clear information about their rights and how best to 
assess them. 

 The illegally 
staying TCNs 
with a 
return/removal 
order do not 
have access to 
means to 
sustain 
themselves 
apart from the 
limited 
assistance 
provided 
through often 
complex 
bureaucratic 
procedures. 
Several of them 
are therefore 
expected to 
accept 
clandestine 
work, although 
there are no 
studies proving 
this. 

TCNs who agree to voluntary return 
can stay in whatever residence 
they were living in before the 
return order was issued.  
 
They do not need to have regular 
contact with the authorities.  
 
Regarding the granting of  help to 
families with children under 18 
years old, as there is no clear 
definition in the CPAS  law of what 
constitutes inhumane conditions, it 
is up to the CPAS  to decide who 
should benefit from the state help. 
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Table 2.5: Third-country nationals who do not cooperate with voluntary return 

 Family unity Health care Education Labour 
market 

Reception conditions Other 

Rights  No specific rights 
provided. 

The royal decree of 02/08/2002 
protects the right to healthcare in 
detention centres.  
  
TCNs can also choose to be treated 
by a doctor other than the one in 
the centre, but must bear the costs 
themselves (Art. 53 of royal decree 
of 02/08/2002). 

As seen in Table 3.  
 

As seen in 
Table 3. 

TCNs cannot be accommodated in detention 
centres for more than 5 consecutive months 
(Royal decree of May 14th, 2009, regulating 
accommodation centres regarding persons 
concerned by Article 74/8§1 of the law of 
December 15th, 1980). 
 
The initial period of detention, according to 
Article 7, third subparagraph of the Law of 1980, 
is set at maximum two months. However, once 
the Minister decides to prolong the detention, it 

can be extended by an additional two months 
maximum. In addition, the seventh 
subparagraph of Article 7 mentions that the alien 
has to be released after being detained for a 
period of five months. Therefore, according to 
the Belgian provision, the period of detention 
cannot exceed five months. 

As seen in 
Table 3. 

Specific for 
vulnerable 
groups  

  Children kept in the 
detention centres 
effectively have no 
access to education as 
they are in a prison-
like structure. Some 
members of the staff 
sometimes try to 
organise educational 
activities but these 
bear no comparison to 
school.51 

 According to the 16/11/2011 law on families and 
children illegally staying on the Belgian territory, 
“families with children are in principle not placed 
in detention centres unless they have 
appropriate infrastructures”. 
 
There is some disagreement with respect to 
whether children are detained. NGOs such as 
Unicef Belgique or Ligue des Droits de l’Homme 
reported the presence of children in detention 
centres in 2012. Yet representatives of the 
ministry of interior stress that they were only 
detained for a maximum duration of 48 hours.  

 

Actual 
situation 

Families with minor 
children can be kept in 
special houses (family 
units) where they stay 
under the supervision 
of an official civil 

There is medical staff in the 
detention centres. However it is 
often not sufficient, in which case 
the resident will be sent to a 
specialist or to the emergency unit 
in a hospital.  

They effectively have 
no access to education 
while they are 
detained. 

They 
effectively 
have no 
access to 
employment 
while they 

Detention centres have a prison-like 
environment. Rooms, as well as personal items, 
can be searched on entry and exit and visits are 
limited to certain hours. There are also sanctions 
prescribed in case of disruptive behaviour, 
including being placed in an isolated cell for 24, 
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servant at daytime. 
  
Some detention 
centres have special 
units for couples to 
stay together.  
 

 
Ligue des Droits de l’Homme 
pointed to some difficulties for 
detainees to access health care, for 
example a HIV positive patient 
who had to wait over a month in 
the centre to receive proper 
medical care. 
 

are 
detained. 

48 or 72 hours.  
 
Due to a lack of space in the detention centres 
and the time limit for keeping people in 
detention centres, TCNs may be freed from 
detention and will then end be considered 
illegally staying without papers. 
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2.4 Main reasons for postponement of the return or removal 

 

According to the respondents, the main reason for postponed return/removal is the lack of 

cooperation of third-country nationals. For example, if they refuse to show their identification 

papers, their return procedure is de facto disabled. Those third-country nationals will not receive 

an official postponement. 

 

Concerning reasons for postponement unrelated to the third-country nationals’ own willingness to 

depart, medical and humanitarian reasons are the most common reasons for postponement. 

Similarly, the return can be postponed due to lack of cooperation from the authorities of the 

country of return. In those cases the third-country national can obtain an official postponement of 

the return. This decision is taken on a case-by-case basis.  

 

Apart from a regulation for victims of trafficking, there is no federal law stating under which 

condition a postponement can be granted. Due to a lack of clear definition of the criteria justifying 

a delay in departure, the situation of third-country nationals with regard to postponement might 

differ significantly from one region to another or even from one person to another. 

 

Once the postponement has been granted by the Office des Étrangers, third-country nationals 

cannot be sent to a closed centre. Moreover, if there is a need for it, they can obtain financial help 

from the CPAS after they have made a request. In principle this means that they keep the rights of 

third-country nationals preparing a return/removal with no postponement. 

Table 2.6: Overview of reasons for postponement of return 

Main groups Description Legal basis  Estimated 
number 
(2011) 

Legal / 
humanitarian 

When the return/removal is temporarily impossible due to 
a medical condition, there is no particular rule. If there is 
a clear impossibility to leave the Belgian territory, the TCN 
will most likely be granted a delay in departure. However, 
this is not automatic nor is it compulsory.  

None 

About 50 
persons in 
2010.  

When several persons of the same family have started a 
regularisation procedure that has resulted in a negative 
response for at least one of them, the Office des Étrangers 
will most often postpone the return of those who have 
received a return order until the other family members 
have received a response from the authorities. This is also 
the case for couples even if they are not married.  
 

 None.  
 

  

No 
information. 

Practical or 
technical 

Lack of cooperation from the TCN notably leading to the 
impossibility to identify the person.  

None.  
 

No 
information. 

Lack of cooperation from the relevant authorities in the 
possible country of return. 
 

None.  
 

No 
information. 

There is no political/administrative infrastructure in the 
country of return to welcome the TCNs. 

None.  
 

No 
information. 

Political The procedure which has been enforced in order to allow 
the victims – in the framework of criminal proceedings 
against the alleged offenders – to stay legally in Belgium, 

reinforces the possibilities of launching a thorough 
criminal investigation. The status of victim of human 
trafficking can be granted to nationals from third-party 
countries as well as to citizens of the Union.  
 
This procedure ensures that maximum guidance and 
support are provided for the victims of human trafficking 
and that collaboration with the judicial authorities, in the 
form of a statement or a complaint against the alleged 
offenders, will be asked for with a view to an effective 
fight against human trafficking and its related networks. 
 

articles 
61(2) to 
61(5),  

December 
15th 1980 
law 

149 persons 
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In order to be able to obtain the status of victim of human 
trafficking, three conditions must be cumulatively 
satisfied:  
-   the contacts with the alleged offenders have to be 
severed;  
-   one has to be supervised by a specialized reception 
centre which is recognized by the competent authorities; 
-   one has to cooperate with the judicial authorities by 

issuing statements or by filing a complaint.  
 
Should the victim fulfil these three cumulative conditions 
(his/her presence is useful in the framework of the 
proceedings, the person concerned shows willingness to 
cooperate and has severed the ties with his/her 
exploiters), the Minister or his/her deputy will issue the 
foreigner with a 6-month valid certificate of registration in 
the Foreigner Registry.  
 
The terms and conditions for issuing, extending, renewing 
and withdrawing the stay and residence permits are 
determined according to the evolution of the judicial 
proceedings and the further fulfilment of the three 
cumulative conditions.  
 
Should the Belgian Public Prosecutor decide to press 
charges in the criminal proceedings, the victim of human 
trafficking, who has considerably contributed to the 
investigation, shall be issued with a stay permit of 
indefinite duration 
 

The removal can be temporarily postponed based on the 
specific circumstances of each case. This shall take 
account of: 
1) the TCN’s physical state or mental capacity; 
2) technical reasons, such as lack of transport capacity, or 
failure of the removal due to lack of identification. 
The Minister or its representative shall inform the third-
country national in writing that the implementation of the 

removal decision is temporarily postponed. 
 

Art. 
74/17(2) 
Law 1980 

 

In the case of voluntary return, the administration might 
agree to an extension to the delay of return until the end 
of the school year (after the Easter holidays) when 
children are involved. 
 

Art. 
74/17(2) 
Law 1980 

No 
information. 

When it appears to the authorities at the moment of the 
delivery of the return order that the TCN had planned a 
wedding with a Belgian national, the authorities will 
suspend the removal procedure until the wedding. Once 
married to a Belgian national, TCNs can no longer be 
subjected to removal orders. 
 

None. 

No 
information. 

 

 

2.5 The right to legal stay for third-country nationals pending return or removal 

 

2.5.1 Possibilities for obtaining the right to legal stay for third-country nationals pending return/removal 

 

Government respondents pointed out that the Belgian legislation enables the issue of a residence 

permit to vulnerable persons52 without requiring cooperation from them. These persons have the 

possibility to submit an application for residence authorization based upon humanitarian 

reasons (article 9 bis of the Law of 15.12.1980) or their vulnerable situation can be taken into 

                                                
52 Government respondents referred to Article 1, point 12 of the law of 15.12.1980, which defines "vulnerable persons" as both 

accompanied and the unaccompanied minors, disabled people, elderly people, pregnant women, single parents with minor children and 

persons who have been subjected to torture, rape or other serious forms of psychological, physical or sexual violence. 



 

 

 

28 

 

account, as the occasion arises, during the examination of their application for asylum (article 

49/3 of the same Law).  

 

Extraordinary circumstances impeding the return/removal of third-country nationals can also lead 

to a residence permit, but following mistrial guidelines issued in 2009, such extraordinary 

circumstances are only restricted to humanitarian reasons, which while not further specified, were 

reported to not include the possibility to find work and strong ties to the Belgian territory, which 

were taken into consideration prior to 2009, 

   

Another possibility for legalisation is the reopening of the case of the third-country national.  

Table 2.7: Overview of criterions for being granted the right to legal stay 

Criterions Legal basis Numbers 

receiving 

(2011) 

A TCN can be granted a residence permit if the return cannot be 

implemented due to exceptional reasons. This also applies after the return 

order has been issued, should exceptional reasons arise. According to the 

respondents, the judge will take into account whether the TCN has asked for 

a postponement of the period for voluntary return and a right to stay in the 

Fedasil centre53.   

Article 9 of the 

5/12/1980 law. 

 

 

 

Between 

300 and 

500 

persons.  

A TCN can be granted a residence permit if the return cannot be 

implemented due to medical reasons. This can also apply after the return 

order has been issued, should new severe medical reasons arise. According 

to the respondents, the judge will take into account whether the TCN has 

asked for a postponement of the period for voluntary return and a right to 

stay in the Fedasil centre.   

Article 9 of the 

5/12/1980 law. 

 

 

2.5.2 Rights granted to third-country nationals who have obtained a legal right to stay 

 

Third-country national s who have received a right of legal stay are registered in the foreigner’s 

database “registre des étrangers.” This means they receive similar rights as any other person 

normally residing in Belgium. They have the same access to the labour market, social care and 

education as any Belgian citizen. They do not however have the right to vote, and they must apply 

every year during a period of five years until they get a permanent residence permit. At the end of 

the five-year period, the authorities grant the third-country national with a permanent residence 

permit, considering his or her demand had not previously been rejected.  
 
 

2.6 Effects of the current legal basis and actual situation for third-country nationals 

pending return or removal 

 

2.6.1 Fostering the protection of the human rights  

 

According to the NGOs the protection of human rights is not optimal in Belgium. They have 

stressed that it is sometimes difficult for third-country nationals to benefit from rights they are 

entitled to because institutions such as CPAS or representatives of public authorities often ignore 

the rights they are mandated to grant the third-country nationals. The complexity of Belgian law is 

a factor of this difficulty. Some NGOs have notably mentioned several condemnations by the 

European Court of Human Rights regarding the treatment of third-country nationals pending return 

in Belgium. Notably the conditions in detention centres were criticised, as well as the lack of clear 

rules regulating who to send to detention centres. However, the situation is susceptible to change, 

notably through jurisprudence. Whenever Belgium has been condemned by the European Court of 

                                                
53 See also the Fundamental Rights Agency Study of 2009 where this is defined as a suspension of the removal. 
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Human Rights, the problems pointed out have been corrected (and in many cases even before the 

ECHR made its judgment).   

 

Some respondents noted that the recent law54 supposed to prevent children from being kept in 

detention centres does not formally forbid it, but according to government respondents, the 

detention of a minor accompanied by his/her family is neither contrary to article 37 of the 

International Convention of the Rights of the Child nor to article 5 of the Convention on Human 

Rights, provided that the duration of this measure is as short as possible and represents a 

measure of last resort. The same note that Article 74/19 of the Law of December 15th, 

1980 provides that the unaccompanied minors may not be detained in places within the meaning 

of Article 74/8(2). 

 

Government respondents reported that in practice, almost no families with children are detained in 

the strict meaning of the word, but rather  accommodated in family units and highlighted the 

provision of supporting officers (coaches) who assist the families in matters such as appointments 

with lawyers, schools, police services, medical practitioners, etc. These civil servants also inform 

the families that – as an ultimate measure – the Immigration Office could decide to detain the 

family in a closed centre if the family would not cooperate to return or if the rules of the family 

units are not respected (e.g. if the family absconds).  It has been considered in the best interest of 

the child to remain with his/her family members. In this case Articles 67 to 74 of the Royal Decree 

of 2 August 2002 are applied. According to government respondents, no families have been 

detained in a closed centre because of these reasons yet, since it necessary to adapt the 

infrastructure within the closed centre area. 

 

Government respondents also consider the transparent communication about the family units with 

the press and the NGO’s to be a successful policy element. There have been regular meetings with 

the NGO’s, who have also the right to visit the family units on a monthly basis in order to discuss 

with the coaches and with the families (if these are interested). The families can also take contact 

with the NGO’s at their own initiative. In order to protect the privacy of the families, the number of 

visitors is limited; therefore the NGO’s have indicated specific accredited persons, who will visit the 

family units. 

 

Since the creation of the family units, a number of international delegations came to visit these 

houses and had meetings with the return coaches and their hierarchy. Visitors were as well part of 

international organisations (IOM, UNHCR, Human Rights Commissioner of the Council of Europe) 

as from other European countries (Netherlands, Luxemburg, Rumania, Bulgaria, Norway, France). 

The concept of the family units has also been explained and cited as a best practice at various 

forums: EU Council of Ministers, responsible for Justice and Interior (JAI); EU Commission (WG 

Readmission); EU Parliament; UNHCR Conference on alternatives to return in Brussels; side event 

to the Human Rights Conference at the UN (Geneva). 

 

For some of the respondents, the foreigners’ law of 1980 and the judicial decisions set a strong 

background for the protection of human rights. However, according to the respondents there are 

still some problems with respect to how the laws are implemented, such as the conditions in 

detention centres, which often do not comply with human rights requirements. As a further 

example, it was reported that access to a lawyer is often difficult in practice. In this regard, 

government respondents remarked that according to the Belgian Constitution, everyone has the 

right to legal aid (Article 23), but the Procedural Civil Code, or the PCC, makes a distinction 

between free legal assistance (Articles 508/1 - 508/25) and free legal aid (Articles 664 - 699). 

With regard to legal assistance, a distinction is made between first-line and second-line legal 

assistance. First-line assistance means that legal assistance is provided in the form of practical 

information, legal information, an initial legal advice or reference to a specialised body or 

organisation. This is mentioned in Article 508/1, point 1° of the PCC. According to Article 508/1, 

point 2°, second-line assistance means that a legal assistance is provided to a natural person in 

the form of a detailed legal advice, assistance that is whether or not situated in the framework of 

proceedings or assistance within a trial, including the representation. The second- line assistance 

                                                
54 from 16/11/2011 
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may be partially or completely free to anyone who does not have sufficient income (Article 508/13 

PCC). 

 

The government respondents also noted that according to Article 508/10, an interpreter shall be 

provided to the beneficiary if the latter does not speak or understand the language of the 

proceedings. However, at first instance, a lawyer who speaks the language or another language 

which the person understands shall be made available to the person concerned. Only if this is not 

possible, an interpreter shall be foreseen. The charges for the interpreter shall be borne by the 

State. As such, the requirement of linguistic assistance seems to be met. The provisions of the 

PCC have a general scope and thus seem to apply to all categories of persons, including illegally 

staying third-country nationals.  

 

With regard to access to medical service, some respondents noted that doctors might not be 

present, although it was noted that a detained person can always apply for an appointment with 

the doctor, which will normally be granted on the next working day.  

 

Respondents also noted that there is no protection in the texts of vulnerable groups such as 

children, elderly persons, pregnant women, or disabled persons.  Government respondents, 

however, note that although there is no specific provision dealing as such with the situation of 

vulnerable persons, the general provisions apply without distinction to any person who is detained 

in a closed centre. 

 

More specifically in relation to pregnant women, Article 122 of Royal Decree of 2 August 2002 

ensures that attention is paid to the situation of any pregnant woman in detention, whereby a 

report on the foreseen delivery of the pregnant woman, including the certificate of the doctor, will 

be provided to the Director-General of the centre. 

 

Finally, in the case of forced return, it has been reported that the authorities might use force as a 

coercive measure55.  

 

2.6.2 Public opinion 

 

Public opinion is very sensitive to immigration issues, as was seen during the public uprising 

during the adoption of the return directive. Immigration has recently been ranked as one of the 

top three priorities for the Belgian public. There were notably several marches against the 

implementation of the return directive in May 2008. There were other public marches against 

detention centres in 2010 and 2011.  

 

Moreover, there has been a lot of criticism from some NGOs on the possibility to maintain 

someone in detention for 18 months given by the directive, as well as against the interdiction of 

European territory when someone was given a return order.  

 

In a poll published in 2011, it appeared that 72% of the Belgian public believed there were too 

many immigrants in their country. The public opinion is generally rather negative towards 

immigration. According to the respondents, a further harmonisation of the rules on immigration 

would not be positively perceived by the Belgian public opinion. It has been felt by the public 

opinion that the last harmonisation concerning immigrants made it too easy for third-country 

nationals to reside in the kingdom.  

 

2.6.3 Secondary movements and pull factors 

 

There has been a strong increase in the number of asylum seekers over the past two years.  

According to the respondents, the increase has been significantly stronger in Belgium than in 

neighbouring countries. For instance, the Netherlands registered an increase in asylum seekers of 

around 10% whereas Belgium registered a 30% increase over the past two years. The 

                                                
55 Ciré report « ouvrons les yeux sur les centres fermés » published in October 2011. A detailed explanation of the possible coercive 

measures used by the police in case of a forced return can be found in the chapter treating of expulsion. “Fiche 15 : l’expulsion”  
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respondents did not offer an explanation for this trend, but reports for the Netherlands show that 

recent legislative changes in the state legislation have made it more difficult for asylum seekers to 

receive a residence permit. 

 

The policies in Belgium recently enforced an aim of reducing the number of asylum seekers. This 

includes laws such as the transformation of the financial aid given to asylum seekers into material 

aid for those in need (in 2011) and the introduction of a list of “safe countries” which will 

significantly speed up the procedure for asylum cases by  automatically excluding some demands 

from those countries. However, those measures were introduced very recently and it is still too 

early to determine their exact impact.   

 

 

2.7 Data sources 

 

2.7.1 Respondents 

 
 Ciré  

 Medimmigrants  

 Ligue des droits de l’Homme  

 Fedasil 

 Office des Etrangers  

2.7.2 Documents 

 

Primary sources: 
- Law of December 15th 1980  on access to the Belgian Territory, residence, right to legal 

stay and removals  

 

Secondary sources:  
- 2009 EMN Report on assisted returns in Belgium “Programmes et stratégies en Belgique 

pour le  retour volontaire assisté et la réintégration dans un pays tiers”  

- 2009 Ciré Report on detention centres « Les centres fermés pour étrangers et les 

expulsions en Belgique »  

- 2011 Ciré : « Rapport d’activité annuel pour l’année 2010 »  

- Fundamental Rights Agency: “Fundamental rights of migrants in an irregular situation in 

the European Union “ 
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3. BULGARIA  

3.1 Summary 

 

 With respect to the “scope of rights” there is no specific terminology for third-country nationals 

pending return/removal in Bulgaria, however in practice third-country nationals will experience 

differences in their rights and responsibilities depending on whether they are detained or not.  

 

 Third-country nationals pending/postponed return or removal are not provided with any 

documentation formally stating their rights to be in Bulgaria. Are they served an order to 

report daily at the police station the order indicates implicitly their legal status.  

 

 Third-country nationals pending/postponed return or removal have no right to health care 

besides emergency cases, no access to social assistance, education or the labour market.  

 

 There has been an increased use of detention in relation to pending/postponed return. In case 

of detention third-country nationals have access to medical and legal assistance.   

 

 The main reasons for postponing the return/removal or for prolonging the period for voluntary 

return are technical (practical) reasons, the submission of an asylum application56, 

statelessness, reasons of health or humanitarian character, family unity, non-refoulement and 

criminal proceedings involving victims of trafficking. This does however not affect the rights 

and situation of the third-country national, who remains in a position of pending return. 

 

 There is currently no general access to regularisation of third-country nationals 

pending/postponed return or removal, but a draft law has been submitted and passed first 

reading in the Parliament, providing for introduction of the so-called ‘status of tolerance’ in the 

Bulgarian legislation.   
 

Table 3.1: Overview of the rights and situation of Third-country nationals pending return/removal 

Family unity Health care Education Labour 
market 

Reception conditions 

Families are to be 
detained in separate 
premises at the 
detention centre.  
 
If not detained, there 
should be no 
obstacles to family 
unity. 

Detainees are 
provided with 
‘medical assistance’.  

For the ones not 
detained access to 
healthcare is 
restricted to 
emergency cases. 

 

No rights 
 

No rights An increasing share is kept 
in detention ‘Special Home 
for Temporary 
Accommodation of 
Foreigners’. 
 
The remaining Third-country 
nationals pending return/ 
removal live as illegal 
without access to housing, 
social services or the labour 
market. 
  
 

 

3.2 Categories of third-country nationals pending return/removal  

 

According to the statistics of the Bulgarian Migration Directorate, return decisions were issued to 

1.356 persons (1.205 men and 151 women) in 2011, of which 340 returned voluntarily and 547 

were coercively removed.  

From the point of view of scope of rights, formally there are no separate categories of third-

country nationals pending return/removal in Bulgaria. Their situation will however differ depending 

on whether they are detained or not. Therefore we will look at the situation of persons who are 

held in immigration detention and the situation of persons who are not held in immigration 

                                                
56 Please note that the situation of asylum seekers in Bulgaria is NOT an object of this study. The report looks at the situation of the 

third-country nationals before they were registered as asylum seekers and eventually after their asylum application was rejected. 
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detention. Information is provided also on a sub category of persons who are not held in 

immigration detention and are obliged to appear daily at the police station for reporting/signing.  

 

Table 3.2: Overview of categories of third-country nationals pending return or removal 

 Third-country nationals held in 

immigration detention 

Third-country nationals not held in 

immigration detention 

Categories 

 

The vast majority of TCNs pending return 

or removal in Bulgaria are placed in 

detention within the meaning of Article 15 

of the EU Return Directive 2008/115.  

In Bulgarian law the term used is ‘coercive 

accommodation’. Its legal basis is 

provided in Article 44, paragraphs 6-11 

and Article 46a of the Law on Foreign 

Nationals in the Republic of Bulgaria 

(LFRB). The grounds for ‘coercive 

accommodation’ under Article 44 (6) LFRB 

are broader than the ones under Article 15 

(1) of the Return Directive (including when 

the identity of the immigrant is not 

confirmed and not mentioning the 

condition of exhaustion of less coercive 

measures).  

 

The use of detention or ‘coercive 

accommodation’ is not obligatory and Article 

44 (6) LFRB leaves it to the discretion of the 

state body that issued the return (removal) 

decision or the Migration Directorate, but as 

the figures below suggest it is used in the 

vast majority of cases.  

 

Bulgarian law provides only for one 

alternative measure to detention, which is 

‘daily reporting at the local police station’. 

Daily reporting is however not imposed on all 

TCNs.  Moreover when the court repeals a 

detention order, it often provides for the 

unconditional release of the TCN.  

Numbers in 

2011 

127857 

(973 in 2010) 

78  

In 2011 orders for daily reporting were issued 

by the authorities to 22 persons out of the 78 

persons with return decisions who were not 

detained. In 2010 the number was 17. 

The use of reporting is discretionary. It may 

be used in a situation where the maximum 

period of detention has elapsed, or if the 

person has strong social ties with the country. 

Documents 

stating their 

right to 

stay? 

No58 No 

If the person has been obliged to appear for 

daily reporting at the police station the order 

might state explicitly that deportation has 

been postponed. If the order does not say 

that, showing it at a police check usually 

prevents the detention of the person or 

minimizes it to 24 hours. The order for daily 

reporting does not state any rights of the 

person concerned.  

 

3.3 Overview of the rights and the actual situation of third-country nationals pending 

return or removal 

 

With regard to those third-country nationals who are held in detention, it should be noted that 

Bulgaria has transposed the maximum time limit of 18 months under the EU Return Directive. 

There is an automatic judicial review following six months of immigration detention. The head of 

the detention centre submits the file of the detainee in the court for pronunciation as to whether 

                                                
57 The number has been steadily increasing (except for a slight fall in 2008) since 2006 where it was 297 persons. 
58 See also the Fundamental Rights Agency Report 
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detention is extended with additional six more months or it should be discontinued or substituted 

by daily reporting. According to the law59 the court takes the decision in a closed session, without 

the participation of the detainee. However the court has during the past year invoked directly EU 

law and has adopted the practice of scheduleing a court hearing at which the detainee has the 

possibility to be heard and to provide his/her evidence.  

 

There are two immigration detention centres in Bulgaria. One is the Bousmantsi detention centre 

near the capital Sofia which was opened in 2006. The other one is the Lyubimets detention centre 

at the Bulgarian-Turkish border, it was opened in March 2011. The formal name of the detention 

centre under Bulgarian law is ‘Special Home for Temporary Accommodation of Foreigners’.  

 

The Migration Directorate does not dispose of interpreters to communicate with the detainees and 

nor do they translate the text of the detention order. However, respondents have noted that in 

compliance with Directive 2008/115/EC, Migration Directorate has prepared and makes available 

generalised information sheets in English, Farsi, Urdu, Turkish, Kurdish, Arabic and Hindi, 

explaining the basic elements of the rights and obligations related to the stay of foreigners which 

are most often used in practice or understood by illegal migrants entering the country.   

 

Conditions are created to provide translation services to individuals speaking rare languages 

through involving volunteers. The annual programmes of the European Return Fund include 

activities, providing specialized translation services which aim to support vulnerable groups, 

 

Adequate legal and medical assistance is also ensured to those accommodated in detention 

centres. 

 

The other category of third-country nationals pending return/removal includes the third-country 

nationals that are not held in immigration detention. Though fewer in numbers on annual basis in 

comparison with immigration detainees their numbers are accumulating annually.  

 

Third-country nationals who do not find themselves in immigration detention have the possibility 

to move around freely. However, since they have been issued a return order, they are staying 

illegally in the country and thus they are in a precarious situation as they might be detained at a 

document check by the police or other vested authorities such as the metro security. They are not 

provided with any document stating that they have the right to liberty, the right to stay or other 

rights. According to the Migration Directorate, cited by the Dnevnik newspaper60, 84 persons have 

been placed in immigration detention for a second time after they had once been released over the 

last five years. 

 

Within the category of third-country nationals who are not detained, a subcategory is issued orders 

for daily reporting at the local police station. Such orders were issued to 22 persons in 2011. 

Article 44 (5) LFRB provides that daily reporting to the police station is imposed when there are 

obstacles to the immediate execution of the return/removal decision. According to the legal 

provisions the court might rule a change of measures into daily reporting after esix or twelve 

months of ‘coercive accommodation’ have passed. Article 72 of the Implementing Rules of the 

LFRB stipulates that the obstacle to removal must be stated in the order, as well as the address of 

the third-country national and the time at which he/she should appear for daily reporting.  

 

It is noteworthy that in Bulgarian law there is no other possibility for regular reporting rather than 

the daily one. That is, the third-country national is obliged to appear every day at the police 

station, even if he/she is seriously ill or pregnant/giving birth. There are however cases in which 

the third-country national come to some kind of informal agreement with the local police unit, 

which will allow him/her to report at longer intervals. This derogation is applied arbitrarily as it 

                                                
59 Cf. Article 46a (4) of the LFRB  
60 Koleva, Yuliana, ‘Bulgaria – stop ‘No hope’ on the way of refugees’ (in Bulgarian: България – спирка „Без надежда“ по пътя на 

бежанците), in: Dnevnik Newspaper, 8 November 2011, available online at http://www.bghelsinki.org/bg/novini/bg/single/blgariya-

spirka-bez-nadezhda-po-ptya-na-bezhancite/ (accessed on 02 April 2012)  

http://www.bghelsinki.org/bg/novini/bg/single/blgariya-spirka-bez-nadezhda-po-ptya-na-bezhancite/
http://www.bghelsinki.org/bg/novini/bg/single/blgariya-spirka-bez-nadezhda-po-ptya-na-bezhancite/
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depends entirely on the discretion of the police officers who are in charge of implementing the 

order for daily reporting.  

 

According to government respondents, however, in special situations the law allows the 

administrative authority to accept the failure of the foreigner to appear at the designated time and 

day, if the reason for this is sufficiently justified.  

 

Recently there have been a number of judicial decisions both by the Supreme Administrative Court 

and the Sofia City Administrative Court stating that the measure of daily reporting has been 

disproportionate and contradicts the individual approach principle following the EU Return 

Directive. 

 

In October 2012, amendments to the Law on Foreigners were adopted in the Parliament on first 

reading. The new provisions ensure that returns and removals can be postponed in accordance 

with the principle of refoulment. Furthermore, it is foreseen that TCNs who have been in a 

situation of postponed return or removal for more than one year, they get right of access to the 

labour market. The obligation for TCNs who are not detained to report daily to the police is 

replaced with an obligation to report on a weekly basis. 

 

In addition, in November 2012, legal amendments were proposed to the Law on legal assistance, 

which if adopted would guarantee ensure that the necessary legal assistance and/or procedural 

representation is granted free of charge on request of the foreigner. 
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Table 3.3: Third-country nationals held in immigration detention 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  Article 44 (2) of LFRB 
provides that in 
deciding on the 
imposition of coercive 
administrative 

measures (including 
detention) the 
authorities shall take 
into account inter alia 
the family condition of 
the foreign national. 
 
Article 14 (2) (2) of 
Ordinance 1201 of 01 
June 2010 on the 
immigration detention 
centres in Bulgaria61 
provides that families 
are detained in 
separate premises at 
the detention centre.  

Article 15 (1) of Ordinance 1201 
of 01 June 2010 on the 
immigration detention centres 
in Bulgaria stipulates that 
detainees are provided with 
‘medical assistance’.  

The term used is broader than 
‘emergency health care’. 

 

No  
 
 

No  Detained (Article 44, paragraphs 6-11 and 
Article 46a of the Law on Foreign Nationals in 
the Republic of Bulgaria (LFRB)). 
 
 

In order to respect 
freedom of religion 
the immigration 
detention centres 
dispose of separate 

prayer rooms for 
Christians and 
Muslims. 
Access to these 
premises is regulated 
by Internal Rules that 
are not officially 
published 
(promulgated). 

Specific for 
vulnerable 
groups 

 One of the grounds for placing a 
detainee in solitary confinement 
could be ‘in order to preserve 
his life and health’; in such 
cases he might also be placed in 
a ‘medical stationary’ at the 
detention centre (Art.14-4 of 
Ord.1201). 

  With regard to children (both accompanied 
and unaccompanied ones), Art.44 (9) LFRB 
provides that they might be ‘coercively 
accommodated’ in exceptional circumstances 
for a (renewable) period of up to three 
months. The provision further states that in 
such cases children are placed in separate 
premises that dispose of conditions that are 
appropriate for their age and needs.   

 

Actual 
situation 

In practice a number of 
families are detained in 
one big hall. Privacy is 
an issue as premises 
are shared with non-
family members. 
 

There is one doctor and one 
nurse available working full 
time. Detained persons can be 
transferred to the hospital of 
the Ministry of Internal Affair for 
dental, psychiatric or other 
specialised care. In case of 

There is no 
access to the 
education 
system while 
the person 
(child) is in 
immigration 

No labour 
activities are 
organised while 
the person is held 
in immigration 
detention. 

The Home was operating well below its official 
capacity and no overcrowding was observed; 
however, the dormitories continued to be 
crammed with bunk beds, most of them 
unused and broken, and would become 
overcrowded if the establishment were to be 
used to its full capacity (For example, a room 

 

                                                
61 The Ordinance is issued by the Ministry of the Interior and its official name is ‘Ordinance No I-1201 of 1 June 2010 on the order for temporary accommodation of foreign nationals, on the organization and activities of the special 

homes for temporary accommodation of foreigners’ (in Bulgarian: НАРЕДБА № Із-1201 ОТ 1 ЮНИ 2010 Г. ЗА РЕДА ЗА ВРЕМЕННО НАСТАНЯВАНЕ НА ЧУЖДЕНЦИ, ЗА ОРГАНИЗАЦИЯТА И ДЕЙНОСТТА НА СПЕЦИАЛНИТЕ ДОМОВЕ 

ЗА ВРЕМЕННО НАСТАНЯВАНЕ НА ЧУЖДЕНЦИ). Please note that Bulgarian law names immigration detention as ‘coercive accommodation’. 
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There have been cases 
where only one family 
member has been 
detained pending 
removal (usually the 
husband or a child that 
has come of age) 
which have had 
consequences on the 
right to family unity. In 
recent case law62 from 
ECHR judgment the 
applicant was held in 
immigration detention 
pending expulsion from 
October 2006 till July 

2009 and thus 
separated from his wife 
and their two minor 
children living in 
Bulgaria. Similar 
administrative practice 
has been observed also 
in cases of immigration 
detention of third-
country nationals who 
are family members of 
Bulgarian citizens63  

emergency, outside medical 
specialists could be called in. 
There appeared to be a 
sufficient supply of medication. 
According to the report, third-
country nationals were 
examined on arrival as well as 
departure, and each of them 
had an individual medical form 
or file. However, the delegation 
noted that the information 
contained in some of the files 
was scanty, the recorded 
reason being “language 
barriers”. A number of detained 
persons complained about 

insufficient attention to their 
health problems (lack of 
interpretation engendered poor 
communication with health-care 
staff) and delays in access to a 
dentist. Finally it was reported 
that the establishment initially 
had three psychologists, but 
only one was employed at the 
time of the visit. In the absence 
of interpreters, she had limited 
possibilities to provide 
psychotherapy.64 
  

detention. measuring 56 m² contained 36 sleeping 
places). Further, some foreign nationals 
complained about the absence of solid doors 
to the dormitories, which entailed a lack of 
privacy, especially in the case of women and 
married couples who were accommodated 
together in the women’s section. According to 
the report there was clearly a need of funding 
for running repairs as well as for providing 
detained foreign nationals with clothing and 
shoes appropriate for the season and with an 
adequate range of sanitary items. Finally, it 
was reported that there was no integral 
sanitation in the dormitories and some 
detained persons complained that access to 
the toilet was problematic when the 

dormitories were locked at night, since it was 
not easy to summon staff. On a positive note, 
access to the showers was unlimited and 
there was no shortage of hot water. However, 
the communal toilet and washing areas were 
rather dilapidated and dirty. Further, there 
was no laundry and no facilities for drying 
clothes and bed linen. 
Food (the budget for which was said to be 
4.93 BGL per person per day) was served 
three times a day in a spacious dining room, 
and foreign nationals were allowed to make 
additional purchases. However, a number of 
them complained about insufficient quantity 
and inadequate quality of the food provided at 
the Home.” 

 

                                                
62 Judgement of 26 July 2011 of the European Court of Human Rights in the case M. and Others v. Bulgaria (application No.41416/08). 
63 see the judgment of the European Court of Human Rights in the case of Raza v. Bulgaria (application No. 31465/08), as well as the judgment of the Supreme Administrative Court of the Republic of Bulgaria of 05 August 2011 in 

case No. 13868/2010. The judgment is published (in Bulgarian) on the web site of the Court on the following address: 

http://www.sac.government.bg/court22.nsf/d038edcf49190344c2256b7600367606/73f17e426f0aa777c22578d1003ddc57?OpenDocument (accessed on 21 March 2012) 
64Report of the Committee for Prevention of Torture at the Council of Europe, published on 15 March 2012. 

http://www.sac.government.bg/court22.nsf/d038edcf49190344c2256b7600367606/73f17e426f0aa777c22578d1003ddc57?OpenDocument
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Table 3.4: Third-country nationals who are not held in immigration detention 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  Article 39b (2) of LFRB: 
The authorities must 
when deciding on an 
application for extension 
of the voluntary 

departure period (for a 
period up to one year) 
take into account the 
particular circumstances 
in each case, such as: 
“length of stay, health, 
needs of vulnerable 
groups, presence of 
children attending school 
and other family and 
social ties”.  
 
See also section 1.5. 
below.  

There is a general 
right to emergency 
health care in 
Bulgaria, 
irrespective of 

whether the person 
has a health 
insurance and 
irrespective of 
his/her nationality 
and administrative 
status (Art.100 (2) 
of the Law on 
Health and Art.7 of 
the Law on Medical 
Institutions)65.  
 
TCNs pending 
return/removal 
have no right to 
health insurance 
within the National 
Health Insurance 
Fund. For medical 
assistance besides 
emergency health 
care, they should 
pay for themselves.  

Article 39b LFRB 
provides that a 
consideration for 
extending the period for 
voluntary departure is 

the ‘presence of 
children attending 
school”. 

TCNs pending 
return/removal are not 
allowed access to the 
labour market in 
Bulgaria. Article 73 (2) 

of the Law on 
Employment Promotion 
provides that it is 
forbidden to employ 
illegally residing foreign 
nationals.  
 
No exceptions in terms 
of labour market access 
for persons whose return 
has been postponed 
exist. The same applies 
for self-employment 
activities, a legal 
residence is required.  
 
 

TCNs pending return/removal are 
excluded from the scope of the Law 
on Social Assistance66.  

They are also excluded from the 
scope of beneficiaries of shelters 
for homeless persons under the 
Rules of Implementation of the Law 
on Social Assistance. With regard 
to access to municipal housing, the 
Ordinance of the Sofia Municipality 
provides that foreign nationals may 
apply for it provided that they have 
a family member who is a 
Bulgarian citizen and who has had 
a constant address registration in 
the Sofia municipality for at least 
ten consecutive years. 

Failed asylum seekers have to 
leave the reception centre of the 
State Agency for Refugees after the 
final decision on their asylum 
application.  

Failed asylum seekers with 
consecutive asylum applications 
who do not belong to vulnerable 
groups do not have a right to 
accommodation at the reception 
centre. 

TCNs pending 
return/removal do 
formally have the right 
to freedom of 
assembly/association in 

order to collectively 
express, promote and 
defend common 
interests. 
The Law on the Not-For-
Profit Legal Persons does 
not pose restrictions with 
regard to the nationality 
of the founders/ 
members and their 
administrative status, as 
long as they have valid 
identity documents.  

Specific for 
vulnerable 
groups  

There is no further 
regulation in law besides 
Article 39b (2) LFRB, 
which explicitly mentions 
the needs of vulnerable 
groups as a ground for 

According to Article 
82 (3) of the Law 
on Health, all 
children up to 16 
years of age have a 
right to medical 

There is a contradiction 
between the norms of 
the Constitution of the 
Republic of Bulgaria and 
the special national 
laws on the right to 

   

                                                
65 See also the Fundamental Rights Agency Study. 
66 See also the Fundamental Rights Agency Study. 
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consideration in deciding 
on the extension of the 
voluntary departure 
period.  

assistance outside 
the scope of the 
obligatory health 
insurance. 

education. While Article 
53 of the Constitution 
stipulates that 
‘everyone’ has a right 
to free of charge 
education in primary 
and secondary state 
and municipal schools, 
§ 4 of the Law on Public 
Education provides that 
the right to free school 
education belongs only 
to foreign nationals who 
are holders of 
permanent residence 
permit or are children 

of EU and EEA nationals 
residing in Bulgaria, or 
who have been 
admitted in a Bulgarian 
school in accordance 
with special 
international 
agreements.    
 

Actual 
situation 

The reported issue is 
relevant as under 
Bulgarian law (Article 39b 
(1) LFRB) the period of 
voluntary departure is 
stipulated in the removal 
order. 

In practice there 
are examples of 
children who are 
third-country 
nationals pending 
postponed 
return/removal 
without appropriate 
documentation 
(administrative 
status) who do not 
have access to free 
medical assistance.  

Besides the fact that 
education is paid, 
children without proper 
identity documents 
cannot receive a 
diploma or other 
document certifying the 
degree of education 
that they have 
accomplished. They are 
regarded only as 
‘visitors’ at school. 
 

In practice they work in 
the grey economy or are 
supported by friend 
and/or family.  
 

This category of Third-country 
nationals pending return/removal is 
likely to live as all other illegals in 
destitution.  
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It should be mentioned that on 14 February 2012 the Bulgarian Ministry of Education, Youth and 
Science presented a draft Law on Preschool and School Education. Article 9 of the draft Law 

provides that education in state and municipal schools until 16 years of age is free of charge for all 
‘children’. The provision poses no conditions on the nationality of the children or their 

administrative status. Article 9 further envisages that education above 16 years of age, which is 
the obligatory school age in Bulgaria, shall be free of charge with regard to foreign nationals, 
provided that they are permanent residence holders or children of EU or EEA citizens. The draft 
Law certainly makes a step forward in revising the national provisions so that they are in line with 
the Constitution and the UN Convention on the Rights of the Child, but excludes children from 16 
till 18 years of age who are normally still secondary school pupils from the scope of free education. 

 

3.4 Main reasons for postponement of the return or removal 

 

There are several legal provisions based on which a return or removal can be postponed; none of 

them however have an influence on the rights and situation of the third-country national pending 

return or removal. However, some of them might result in a cancellation of the return / removal 

and hence a right to legal stay. 

 

When a third-country national who has received a return/removal decision lodges a (new) asylum 

application, the law67 provides that he/she has the permission to remain on the territory of the 

Republic of Bulgaria during the procedure for the examination of his/her application. The 

return/removal decision is not executed while the asylum procedure is pending68. If the asylum 

seeker is granted any form of international protection recognised by Bulgaria, the return/removal 

decision is repealed.69 If the asylum application is rejected, the State Agency for Refugees informs 

the Migration Directorate that the return/removal can be reinitiated.  

 

Statelessness might be another obstacle to the execution of a return decision. In Bulgaria this 

has been the case of persons from the ex-Soviet Union who have not been recognised as citizens 

of any of the Republics following the disintegration of the Soviet Union. In order to address this 

problem of non-removability, a regularisation mechanism has been adopted70 (further information 

is provided in the next section).   

 

Reasons of ’health or humanitarian’ character are provided for in the law71 as a ground for 

postponing the execution of the return/removal decision until the obstacles for that cease to exist. 

There is no legal definition regarding the precise meaning and scope of the term. However reasons 

of health or humanitarian character could be, for example, a serious illness preventing the person 

from travelling, giving birth, etc. This is an issue within the ambit of the discretionary 

interpretation of the migration authorities.  

 

The principle of non-refoulement is stipulated in the law72 confirming that any third-country 

national who has been given a removal order shall not be expelled to a country where his life and 

freedom are threatened and if he risks persecution, torture or inhuman or degrading treatment.  

 

According to the respondent from the Migration Directorate at the Bulgarian Ministry of the 

Interior, recently there has been a tendency to take into consideration respect for family life in 

deciding on the return/removal of a person. The existence of family ties is a ground for extending 

the period for voluntary departure beyond 30 days up to one year cf. Article 39 b (2) of the LFRB. 

Article 27 LFRB allows for exceptions when deciding on the residence permit of a person who is not 

in possession of the necessary long-term visa in cases where ‘the state interest so requires or in 

extraordinary circumstances’. This provision has been invoked as a legal ground for respecting 

family unity by the state authorities. Further information in this regard is provided in the next 

section.   

                                                
67 Law on Asylum and Refugees , Art. 29, para.1, subpara.1 
68 Article 67, para.1 of LAR  
69 According to Art.67, para.2 LAR 
70 According to Art.25, para 1, subpara 12 LFRB 
71 Article 44b (2) LFRB 
72 Article 44a of the LFRB 
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Another ground stated in Article 39 b (2) LFRB for extending the period of voluntary departure 

beyond 30 days up to one year is the presence of ‘children attending school’.  

 

Reasons of ‘technical’ character are explicitly stated in the law73 as a ground for postponing the 

execution of the return/removal decision until the obstacles for that cease to exist. There is no 

legal definition regarding the content of the term.  Usually reasons of technical character are the 

lack of national passport or other travel documents, lack of means for transport or transport 

connection, need to issue transit visas for the itinerary.  

 

Besides the powers of the Bulgarian State Agency for Refugees to grant international protection 

under the EU Qualification Directive, the Constitution of the Republic of Bulgaria gives exceptional 

discretional powers to the President of the Republic to grant asylum. According to Article 7 

of the Law on Asylum and Refugees, the President might give asylum to a person who is 

persecuted for his activities in defence of internationally recognised rights and freedoms. 

Furthermore, the President might also give asylum when he considers that ‘the state interests or 

particular circumstances require that’. Up to this moment however the President has not given 

asylum to anyone.  For the period 22.01.2002 - 15.01.2012 there have been 152 applications for 

asylum before the President by 156 foreign nationals. Although the expert commission on asylum 

at the Presidency had issued reasoned opinions for granting asylum to four of them, those 

proposals had not been accepted by the Vice-President who was conferred the asylum competence 

by the President. In spite of the negative outcome of the asylum applications decided upon by the 

President, the Law on Asylum and Refugees provides that while the procedure for their 

examination is pending return/removal is suspended.  

 

The Fundamental Rights Agency study on “Fundamental rights of migrants in an irregular situation 

in the European Union” qualifies the choice of States to grant temporary residence permits to 

trafficking victims as a policy choice not to proceed with the return/removal.74 According to the 

law, trafficking victims who have expressed consent to cooperate in the investigation are provided 

with special protection for the duration of the criminal proceedings, which includes granting a 

temporary residence permit, which is renewable, for up to one year. 

 

In practice, the explicit postponement of a return/removal decision is usually accompanied by 

the imposition of the measure of daily reporting at the police station. As stated above, in 

Bulgarian law there is no alternative to the obligation to report every day. Recently there have 

been a number of judicial decisions both by the Supreme Administrative Court and the Sofia City 

Administrative Court stating that the measure of daily reporting has been disproportionate and 

contradicts the individual approach principle inscribed in the EU Return Directive.75 

Table 3.5: Overview of main reasons for postponement of return or removal or prolonging the period for 
voluntary return 

Main groups Description Legal basis  Estimated 
number 
(2011) 

 
 
 
 
Legal / 
humanitarian 

 
Asylum application                                                             Art.67 (1) LAR 

 
481 

 
’Other’ legal reasons (e.g. statelessness) 

 
Art. 44b (1) LFRB 

 
n/a 

   

Reasons of ’health or humanitarian’ character Art. 44b (2) LFRB n/a 

Non-refoulement Art.44a LFRB n/a 

 
Family unity 

Art. 39b (2) LFRB; 
Art. 27 (1) LFRB 

 
n/a 

 Art. 39b (2) LFRB  

                                                
73 Article 44b (1) LFRB 
74 This option is transposed in Article 24 (1) (17) LFRB in relation to Article 25 of the Law on the Fight against Human Trafficking (LFHT). 
75 See, e.g. Judgment of 18 November 2011 by the Supreme Administrative Court in case No.15810/2010, available at the web site of 

the Court (in Bulgarian): 

http://www.sac.government.bg/court22.nsf/d038edcf49190344c2256b7600367606/5fb95a77199d31d2c225793d00339039?OpenDocum

ent (accessed on 09 April 2012) 

http://www.sac.government.bg/court22.nsf/d038edcf49190344c2256b7600367606/5fb95a77199d31d2c225793d00339039?OpenDocument
http://www.sac.government.bg/court22.nsf/d038edcf49190344c2256b7600367606/5fb95a77199d31d2c225793d00339039?OpenDocument
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Children attending school n/a 

Practical or 
technical 

Reasons of ‘technical’ character Art. 44b (1) LFRB n/a 

   

 
Policy choice 

Seeking asylum before the President of the 
Republic 

Art.98 (10) the 
Constitution; Art.7 
LAR 

n/a76 

Trafficking victims 

Art.25 LFHT; Art.24 
(1) (17) LFRB 

 
n/a 

 

 

3.5 The right to legal stay for third-country nationals pending return or removal 

 

3.5.1 Possibilities for obtaining the right to legal stay of third-country nationals pending return or 

removal 

 

The right to legal stay stipulated in Article 25 LFRB provides for a permanent residence permit77. 

This is a national type of residence permit that envisages equivalent rights to long-term residents, 

with a number of exceptions, which we will look into in section 1.6.2.  

 

The right to a permanent residence permit for stateless persons from the ex-Soviet union78 who 

have been residing continuously in Bulgaria since before 27 December 1998 is so far the most 

significant regularisation mechanism adopted by Bulgaria. It has been in force since 31 January 

2011 and in practice it has been operational since 5 July 2011 following the adoption of the new 

Implementing Rules of the Law on Foreign Nationals in the Republic of Bulgaria (IRLFRB). Article 

43 IRLFRB requires the person submits ‘an official document issued by the diplomatic or consular 

representation of the respective ex-Soviet Republic that the person ca not been recognised as a 

citizen of the respective state’. The application of this requirement has turned into an 

insurmountable obstacle for many long-term undocumented migrants of Armenian origin in 

Bulgaria. According to the national law of the Republic of Armenia, persons whose parent(s) are 

Armenian nationals are Armenian citizens by origin. At the same time, according to the Armenian 

national law, Armenian nationals of the male sex who have not served the obligatory two-year 

military service in Armenia are not issued any identity documents (including a national passport). 

Thus many Armenians’ who arrived as young boys along with their parents are in a peculiar 

situation, as they are neither issued a national Armenian passport, nor provided with the 

document required by the Bulgarian authorities stating that they cannot be recognized as 

Armenian nationals.  

 

Another recent regularisation mechanism with a limited scope concerns children of foreign 

national parents who have been abandoned or have been born and abandoned on the 

territory of Bulgaria and are hosted in foster care institutions79. This provision has been in force 

since 15 June 2011.80   

 

Since 2003 there has been a right to a permanent residence permit for persons who have 

entered or were born in Bulgaria and have resided in the country since before 27 

December 1998 and whose parent has concluded marriage with a Bulgarian citizen81. The 

applicant must present a document certifying his/her entry in Bulgaria before 27 December 1998 

or a birth certificate, along with the marriage certificate of his/her parent.  

 

According to the respondent from the Migration Directorate at the Bulgarian Ministry of the 

Interior, recently there has been a tendency to take into consideration respect for family life in 

deciding on the regularisation of a person with a pending return/removal order. The law82 provides 

                                                
76 The number of persons seeking asylum before the President in 2011 has not been officially reported. What is known is that all 

applications have been rejected and no one has been granted protection by the President.   
77 See also the Fundamental Rights Agency Study where this is defined as a suspension of the removal.  
78 Cf. Article 25 (1), point 12 LFRB 
79 Cf. Article 25 (1), points 14 and 15 LFRB 
80 State Gazette No.43 of 07 June 2011 
81 Cf. Article 25, (1) point 10 LFRB 
82 Article 27 LFRB 
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by way of derogation for a residence permit for a person who is not in possession of the necessary 

long-term visa in cases where ‘the state interest so requires or in extraordinary circumstances’. 

The term ‘extraordinary circumstances’ is defined legally in the law as: ‘natural disasters, 

accidents, catastrophes, robberies or circumstances that had led to the application of emergency 

health care, as well as other events that took place irrespective of the will of the foreign national, 

that he/she could not have foreseen or prevented’. This provision has been invoked as a legal 

ground for respecting family unity by the state authorities. In case the third-country national 

already has been issued a return/removal order, the authority issuing it, has the powers to repeal 

it. Following this, the Migration Directorate at the Ministry of the Interior, the Ministry of Foreign 

Affairs and the State Agency on National Security has to agree on issuing the third-country 

national with a long-term visa (so-called ‘D’-type). Once the return/removal order is repeal, the 

long-term visa from the Ministry of Foreign Affairs has been issued, he/she can obtain a residence 

permit as a family member.  

 

With respect to complementary protection statuses in Bulgaria, President of the Republic of 

Bulgaria (Article 7 LAR) and the Head of the State Agency for Refugees (Article 9 (8) LAR) has the 

discretionary powers to grant these. In section 1.5 above we have already elaborated in detail on 

the powers of the President of the Republic. According to Article 9 (8) LAR, the Head of the State 

Agency for Refugees might grant ‘humanitarian status’ on reasons of ‘humanitarian character’ or 

because of the reasons stated in the conclusions of the Executive Committee of the United Nations 

High Commissioner for Refugees.  There is no legal definition of the term ‘reasons of humanitarian 

character’. In practice the provision has been invoked to grant humanitarian status to persons in 

exceptionally fragile health condition. Moreover, in recent case law Bulgarian courts have invoked 

the provision in relation to Article 8 of the European Convention on Human Rights (ECHR) with 

regard to respect for private and family life of long-term resident undocumented foreign nationals 

of Armenian origin who have either spent their whole life time since children in Bulgaria or have 

established strong family ties in Bulgaria. However as Article 9 (8) LAR grants only discretional 

powers to the administrative body, the court cannot oblige the State Agency for Refugees to grant 

humanitarian status. So far in reviewing the cases following the instructions of the Court, the State 

Agency for Refugees has refused to grant ‘humanitarian status’ on grounds of the right to respect 

for private and family life under Article 8 ECHR. 

 

If a third-country national is granted asylum by the President or a humanitarian status by the 

Head of the State Agency for Refugees, the order for his/her removal is cancelled ex lege. 

 

Table 3.6: Overview of criterions for being granted the right to legal stay 

Criterions Legal basis Numbers 
receiving 
(2011) 

Stateless persons from the ex-Soviet union who have been residing 
continuously in Bulgaria since before 27 December 1998 

Art. 25, para. 
1, point 12 
LFRB 

     
    28 

Children of foreign national parents who have been abandoned or have 
been born and abandoned on the territory of Bulgaria and are placed in foster 
care institutions  

Art. 25, para. 
1, points 14 
and 15 LFRB  

  
 
  n/a 

Persons who have entered or were born in Bulgaria and have resided there 
ever since before 27 December 1998 and whose parent has concluded 
marriage with a Bulgarian citizen 

Art. 25, para. 
1, point 10 
LFRB 

 
   n/a 

Family members of Bulgarian nationals or of other persons residing legally in 
Bulgaria who are not in possession of the required long-term visa from the 
Bulgarian embassy in the country of origin, provided that the Migration 
Directorate at the Ministry of the Interior, the Ministry of Foreign Affairs and 
the State Agency on National Security reach a consensus on that 
 

Art. 27 (1) 
LFRB; Art. 11 
(4) IRLFRB 

   n/a 

Discretionary protection statuses that are complementary to the refugee 
status and the subsidiary protection under the EU Qualification Directive 

Art.98 (10) 
the 
Constitution; 
Art.7 LAR Art. 
9 (8) LAR  

Art.7 LAR – 
0 
 
Art. 9 (8) 
LAR-  n/a 
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3.5.2 Rights granted to third-country nationals that have obtained a legal right to stay 

 
The right to legal stay stipulated in Article 25 LFRB provides for a permanent residence permit 

in Bulgaria. This involves the following categories of persons as described above: 

 

- Stateless persons from the ex-Soviet union who have been residing continuously in 

Bulgaria since before 27 December 1998  

- Children of foreign national parents who have been abandoned or have been  born and 

abandoned on the territory of Bulgaria and are hosted in foster care institutions  

- Persons who have entered or were born in Bulgaria and have resided there ever since 

before 27 December 1998 and whose parent has concluded marriage with a Bulgarian 

citizen  

 

The permanent residence permit is a national type of residence permit that envisages equivalent 

rights to long-term residents. In principle under normal circumstances it is given for an indefinite 

period of time. Permanent residence holders have similar access to the labour market and the 

state health insurance system as Bulgarian citizens 

 

With regard to permanent residence permit holders, under the newly introduced regularisation of 

stateless persons from the ex-Soviet union a number of important exceptions in comparison with 

the rights granted to other legally residing permanent status holders in Bulgaria exist. First of all, 

the duration of the ‘permanent residence permit’ in these cases is one year only, after which the 

person shall apply for renewal. Secondly, the residence permit card does not state that the person 

is stateless, but that the nationality is ‘unknown’, as a result of which these persons are refused 

the issuance of a travel document of stateless person and have no freedom of movement outside 

Bulgaria83.  

 

Third-country nationals who receive a right to legal stay as family members may be granted 

either a continuous residence permit or a permanent residence permit. The latter is granted in 

cases when the applicant is a parent of a Bulgarian national and provides for the child’s support. 

Continuous residence permit is granted for a renewable duration of up to one year. Continuous 

residence permit holders who are family members of Bulgarian citizens have free access to the 

national labour market. However continuous residence permit holders have no access to the state 

health insurance system.  

 

If a third-country national is granted asylum by the President of the Republic, in accordance 

with Article 31 LAR he/she has the same rights as Bulgarian citizens.  

 

When a third-country foreign receives humanitarian status by the Head of the State Agency for 

Refugees he/she has the same rights as those enjoyed by permanent residence holders in 

Bulgaria. 

  
 

3.6 Effects of the current legal basis and actual situation for third-country nationals 

pending return or removal 

 

3.6.1 Fostering the protection of the human rights  

The scope of the existing regularisation mechanisms in Bulgaria is very narrow and therefore the 

majority of the third-country nationals with postponed removal remain in a legal vacuum where in 

practice they do not have access to basic human rights. Unless they find themselves in 

immigration detention, these persons have no right to health care besides emergency cases, no 

access to social assistance and no access to the labour market.  

                                                
83 Since Bulgaria has ratified the 1954 Convention of status of Stateless persons and the 1961 convention of the reduction of 

statelessness, this is expected to change in the near future.  
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The increasing recourse to use of immigration detention has not resulted in a more effective 

return/removal of the detained. Furthermore, after the elapse of the 18-months maximum period 

of detention, the third-country nationals are released without being given any rights or papers 

guaranteeing access to fundamental human rights.  

 

There has however been a positive trend, as noted by the respondent from the Migration 

Directorate, towards respecting the principle of family unity resulting in de facto regularisations or 

long-term visa for family members with pending removal orders. Similarly, the adoption of the 

regularisation mechanism for stateless persons from the ex-Soviet Union has been a first step in 

addressing the deadlock situation of non-removable migrants. A positive step in this direction is 

the draft law amending the LFNRB, providing for a “status of tolerance”, which is in the pipeline for 

legislative approval.   

 

3.6.2 Public opinion 

Public opinion is an important factor in shaping the policy towards third-country nationals with 

postponed return/removal. The regularization mechanism for stateless persons from the ex-Soviet 

union is an example of this.  

 

The public debate on the situation of this specific type of third-country nationals was sparked in 

2010 by the immigration detention of a pregnant Armenian national who was issued a removal 

order and a five-year entry ban after overstaying her visa, and the legal vacuum surrounding her 

partner, also an Armenian national, who despite living in the country for 18 years was also issued 

a removal order and was obliged to appear for daily reporting at the police station.  

 

The case became known to the public through the media, which took up the story and followed its 

development for several months. The story also received broad coverage in the social media - a 

Facebook Group was created in support of the couple and many famous bloggers covered it. 

Petitions were also organised in support of the couple, with the public demanding that the 

pregnant Armenian national is released from detention. In parallel to that, 17 NGOs joined in a 

proposal to the National Parliament to introduce a regularisation mechanism for immigrants in a 

similar situation. 

 

The result of the unprecedented public support for the couple has an effect both in the individual 

case and in general. The Montana City Administrative Court ruled on the release of the pregnant 

Armenian national from immigration detention and subsequently repealed the order for her 

removal and entry ban. The Court also repealed the orders for her partner’s removal and daily 

reporting at the police station. The Supreme Administrative Court confirmed the decisions of the 

first level court. It is believed that the public support resulted in the National Parliament adopting 

the regularisation mechanism currently in force.  

 

Furthermore, in February 2012, the 2011 annual journalist prize of the European Union for 

Bulgaria on the topic ‘Together against Discrimination’ was awarded to Mrs. Daniela Gortcheva for 

her article about a Tanzanian national who has been living for over thirty years in Bulgaria and 

who is obliged to go every day to the police station for reporting as there is a postponed removal 

order against him.84 This news story and the award further highlight the fact that there is 

continued awareness and debate in the Bulgarian media and the public of the rights and situation 

of third country nationals pending return/removal.   

 

3.6.3 Secondary movements and pull factors 
The statistics of the Migration Directorate at the Ministry of the Interior shows an increase in the 

number of persons that Bulgaria is returning to other countries under readmission agreements. 

While in 2010 their number was 79, in 2011 their number was 230. The majority of readmissions 

take place to Greece. At the same time, since August 2011 Bulgaria has adopted a formal policy of 

non-return of asylum seekers to Greece under the Dublin II Regulation.  

                                                
84 The name of the article is ‘Winfred’s Odyssey or How One Ends Up in a Legal Vacuum’. It is uploaded in Bulgarian and English at the 

web site of the EU Journalist Award: http://journalistaward.stop-discrimination.info/winners/?lang=en (accessed on 09 April 2012) 

http://journalistaward.stop-discrimination.info/winners/?lang=en
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With regard to the number of asylum seekers and, respectively, failed asylum applications, no 

increase has been observed. In 2011 there were 890 asylum seekers in Bulgaria and 366 rejected 

asylum applications, compared to 1025 (386) in 2010, 853 (380) in 2009 and 746 (381) in 2008.85 

The number of outgoing Dublin transfers from Bulgaria was 52 in 2011 and 21 in 2010. In 2011 

Bulgaria received 46 incoming Dublin transfers. In 2010 Bulgaria accepted 62 incoming Dublin 

requests.  

 

In view of the restrictive policy of Bulgaria with regard to access to the right to legal stay and 

access to fundamental human rights of third-country nationals pending return/removal, combined 

with the fact that it is the country with the lowest level of GDP per capita among all EU Member 

States (below 50% of the EU 27 average)86, it is unlikely that there are pull factors for immigrants 

to Bulgaria. Rather, the country is seen as a transit stop to other EU Member States.  
 

3.7 Data sources 

 

3.7.1 Respondents 

 

 Ministry of the Interior of the Republic of Bulgaria, Migration Directorate.  

 Legal Clinic for Refugees and Immigrants 

 

3.7.2 Documents 

 

 CPT, Report to the Bulgarian Government on the visit to Bulgaria carried out by the 

European Committee for the Prevention of Torture and Inhuman or Degrading Treatment 

or Punishment (CPT) from 18 to 29 October 2010, Strasbourg, 15 March 2012, available at 

http://www.cpt.coe.int/documents/bgr/2012-09-inf-eng.htm#_Toc317604022 (accessed 

on 02 April 2012) 

 

 Ministry of the Interior, Strategic Programme for an Integrated Management of Return 

(2011-2013), 31 March 2011 

 

 Open Society Institute, Report "Civil Monitoring at the Special Homes for Temporary 

Accommodation of Foreigners”, February 2012, (in Bulgarian) available at 

http://osi.bg/downloads/File/2012/busmanci_report_Feb_2012.pdf (accessed on 02 April 

2012)  

 

 The Fundamental Rights Agency (2011): Situation of Migrants in an Irregular Situation. 

                                                
85 Source: the State Agency for Refugees 
86 Eurostat 2011 

http://www.cpt.coe.int/documents/bgr/2012-09-inf-eng.htm#_Toc317604022
http://osi.bg/downloads/File/2012/busmanci_report_Feb_2012.pdf
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4. SWITZERLAND 

4.1 Summary 

 
 With respect to the scope of rights enjoyed by third-country nationals pending return/removal, 

third-country nationals can be divided into three main groups: 

o Third-country nationals who cooperate in the return process 

o Third-country nationals who do not cooperate in the return process 

o Third-country nationals who are granted temporary admission (“Vorläufige 

Aufnahme”) because a removal order cannot be executed since the return is not 

possible, not permitted or not reasonable. 

 

 There are by far most third-country nationals who do not cooperate in the return process (in 

total 6.439 in 2011). The share that cooperate (3.022 in 2011) and that have been granted 

the status of temporary admission (3.070 in 2011) is more or less the same.87 

 

 Third-country nationals pending return or removal but without a temporary admission usually 

live in emergency facilities, or asylum structures, where they have access to basic health care 

and food. If they are not living in centers providing free meals they receive a basic financial 

allowance to buy and prepare food. 

 

 Children have access to education at public schools in the local area.  

 

 Third-country nationals pending return who are granted temporary admission are housed in 

social housing where family members can live together, they can be granted permission to 

work and they have access to social welfare benefits, emergency assistance as well as to 

higher and professional education. 

 

 The law provides for different options for receiving a legal residence permit, it is mostly the 

ones granted temporary admission and the ones cooperating who have an option for obtaining 

a right to legal stay based on their return being unrealistic. It is necessary to reside for at least 

five years in the country without any interruptions and incidents in order to be issued a 

temporary residence permit.  

 

 During and after five more years of residence, third-country nationals can apply for permanent 

residence permit. The majority of third-country nationals under the status of temporary 

admission are granted a resident permit eventually. 

The tables below show a broad outline of the rights that apply when removal has been deferred 

and the main possibilities for obtaining a right to legal stay. 

Table 4.1: General overview 

Family unity Health care Education  Labour market Reception conditions 

Family unity is 
sought 
respected in the 
asylum 
structures and 
social housing 
options 

Necessary 
healthcare 
ensured 
 
 

Children full access to 
compulsory education.   
 
Access to higher and 
professional education 
for Third-country 
nationals who are 
granted temporary 
admission. 

Third-country 
nationals who 
are granted 
temporary 
admission. The 
permission lies 
in the discretion 
of cantonal 
authorities. 

In emergency facilities. 
 
Vulnerable and 
temporarily admitted 
Third-country nationals 
enjoy better reception 
conditions. 

 

                                                
87 The given numbers for the first two categories have been obtained by SwissREPAT who is executing removals of third-country 

nationals by airplane. Thus, the numbers do just refer to third-country nationals who left Switzerland by airplane and not by land. 

Furthermore it includes also all third-country nationals from Liechtenstein since Liechtenstein does not possess its own airport and 

cooperates with SwissREPAT in terms of return processes. 
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Table 4.2: Overview of the possibilities for obtaining right to legal stay  

Hardship regulation 

Failed asylum seekers, third-country nationals with temporary admission and third-country nationals with 
severe personal hardship have the possibility to obtain a right to legal stay. 

 

4.2 Categories of third-country nationals pending return/removal 

Third-country nationals pending return or removal can end in one of three categories depending on 

whether they cooperate in the return process or not and whether the return is reasonable and 

possible. 

 

Third-country nationals pending return or removal can be granted temporary admission 

(“Vorläufige Aufnahme”) according to Art. 83 (FNA), in which case they receive an identity card F 

(“Ausweis F”). Third-country nationals pending return or removal are ascribed this status if the 

removal or expulsion cannot be executed because a return is not possible, not permitted or not 

reasonable (“nicht möglich, nicht zulässig oder nicht zumutbar”).  
 Return or removal is defined as not possible if the foreign national is unable to travel or be 

brought either to their native country or to their country of origin or a third country (Art. 

83 (2) FNA).  

 Return or removal is not permitted if Switzerland’s obligations under international law 

prevent the foreign nationals from making an onward journey to their native country, to 

their country of origin or to a third country (Art. 83 (3) FNA).  

 Return or removal is described as not reasonable for foreign nationals if they are 

specifically endangered by situations such as war, civil war, general violence and medical 

emergency in their native country or country of origin (Art. 83 (4) FNA). The status of 

temporary admission can also be given to failed asylum seekers who cannot be granted 

asylum according to Art. 53 and Art. 54 (AsylA). 

The conditions of keeping the status of temporary admission are checked regularly by the Federal 

Office for Migration. If the pre-conditions for receiving a temporary admission to stay change, the 

status is lifted and the third-country national must return to the country of origin or a third country 

based on a removal or expulsion order (Art. 84 FNA).  

 

The permission of temporary admission is granted for 12 months and can be extended for further 

12 months. In 2011, 3.070 new temporary admissions were issued to third-country nationals in 

Switzerland. 

 

If not granted temporary admission third-country nationals will stay in a situation of pending 

return. In this case their situation depends on whether they cooperate on the return or not. 

Table 4.3: Overview of categories of third-country nationals pending return or removal 

 Cooperates on the 
return 

Does not cooperate on 
the return 

Temporary Admission 

Categories 

 

The person is considered 
illegally staying and the 
legal status follows from 
Art. 64 in the Foreign 
Nationals Act (FNA) 
(“Ausländergesetz, AuG”) 
or from Art. 44, Asylum 
Act in the case of a 
refused asylum 
application, which 
stipulates that a TCN who 

The person is considered 
illegally staying and the 
legal status follows from Art. 
64 FNA which stipulates that 
a TCN must leave the 
country and if they fail to 
comply with the departure 
deadline, the cantonal 
authorities must make 
arrangements for his 
departure in form of 

If the enforcement of removal 
based on removal order 
(“Wegweisungs-verfügung”) 
or expulsion order 
(“Ausweisungs-entscheid”) 
cannot be executed because a 
return is not possible, not 
permitted or not reasonable 
and asylum is refused to 
refugees, TCNs are granted 
temporary admission called 
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is not entitled to stay in 
Switzerland must leave the 
country. 

deportation (Art. 69 FNA).  

 

 

“Vorläufige Aufnahme” (Art. 
83 FNA).88 

Numbers89  

(see 

appendix) 

Voluntary returns (2011):  

 

3.02290  

 335 (FNA) 

 2.687 (AsylA) 

 

Deportations (kontrollierte 
Rückführungen) in 2011:  

 

6.43991  

 2.457 (FNA) 

 3.982 (AsylA) 

Total number of new entries 
to the status of temporary 
admission (2011): 

 

3.07092  

 

Documents 

stating their 

right to stay? 

Return decision in form of a removal order 

(“Wegweisungsverfügung”)93 or expulsion document 
(“Ausweisung”)94 

Permit for temporarily 

admitted persons (Identity 
Card F, “Ausweis F”)95. 

 

 

 

4.3 Overview of the rights and the actual situation of third-country nationals pending 

return or removal 

The legal basis describing the rights of third-country nationals pending return who received a 

removal order and leave voluntarily does not differ much from the legal basis for third-country 

nationals pending return who do not cooperate in the return process. Until the day of return, aliens 

are excluded from the right to receive social welfare benefits but are entitled to apply for 

emergency care.96 However, third-country nationals pending return who do not leave voluntarily 

can meet sanctions in form of custody which is grounded in the legal basis. 

 

                                                
88 It is a so-called replacing measure (“Ersatzmaßnahme”) 
89 Asylum seekers are centrally registered on national level by the Swiss government, whereas aliens are registered with the cantons. 

The number for the aliens presented here are the numbers that the government has, but there might be some inaccuracies vis-a-vis the 

actual numbers. It is however assessed that the numbers give a good indication with respect to the share of persons in each group. 
90 swissREPAT/Bundesamt für Migration (2012). „Ausreisestatistik der Ausreiseorganisation swissREPAT des BFM“. Schweizerische 

Eidgenossenschaft. Numbers describe just aliens who left Switzerland by air and not by land.   
91 ibid (SwissREPAT Year Report 2012). 
92 This number includes entries to the status of temporary admission according to FNA, AsylA. Bundesamt für Migration. Kommentierte 

Asylstatistik 2011. 3003 Bern-Wabern, 6. Januar 2012. P. 15. 

<http://www.ejpd.admin.ch/content/dam/data/migration/statistik/asylstatistik/jahr/2011/stat-jahr-2011-kommentar-d.pdf> 

[19.04.2012]  
93 Removal order (“Wegweisungs-verfügung”) (Art. 64 FNA, Art. 26b-26e VVWA), paper stating the status of pending return.  Document 

must contain the obligation and reason for return, including the legal basis, the date until which the person must leave the country, a 

reference to the option of exhausting remedies as well as a reference to make use of forced removal if the order of return is not followed 

Bundesamt für Migration. Weisung, I. Ausländerbereich, 8 Entfernungs- und Fernhaltemaßnahmen. Stand 30.09.2011. P. 14 ff. 
94 Expulsion (“Ausweisung”) (Art. 68 FNA). This document is received by aliens who jeopardize the national security and order of 

Switzerland in order to safeguard the internal and external security of the country. In cases of expulsion, an appropriate departure 

deadline must be set. 

95 The permit for temporarily admitted persons shall be issued by the canton of residence for a maximum of 12 months for control 

purposes and shall be extended for   granted for 12 months and shall be extended subject to the reservation of Art. 84 FNA. A 

subsequent residence permit is possible.   
96 Bundesamt für Migration. Weisung, III. Asylgesetz, 2 Wegweisung und Vollzug. Stand 30. September 2011. P. 2.  

http://www.ejpd.admin.ch/content/dam/data/migration/statistik/asylstatistik/jahr/2011/stat-jahr-2011-kommentar-d.pdf
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Table 4.4: Rights of persons agreeing to be returned and cooperating in the return process 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  There are no 
general rules 
ensuring family 
unity for Third-
country nationals 

pending 
return/removal. 
 

There are no specific rules, 
but any person residing in 
Switzerland has access to 
health insurance.97 When 
necessary residence can 

be defined as “place of 
dwelling” 
(“Aufenthaltsort”). Health 
insurance plans are 
financed by cantonal 
authorities.98 The 
insurance covers all 
necessary basic health 
services.99 
 
Cantonal authorities can 
however limit the choice of 
potential insurance 
providers (Art. 82a AsylA). 

Adults do not have right to 
education. 
 

No right to work. 
 
Asylum seekers 
have the right to 
work after three 

months of 
residence in 
Switzerland. If an 
asylum 
application is 
denied and a 
return date 
determined, the 
TCN loose this 
right to work 
(Art. 43 AsylA). 
 
 

Third-country nationals having received a 
return order could be excluded from the right to 
receive social welfare benefits (Art. 82 (1) 
AsylA). 
 

Failed asylum seekers who receive a removal 
order lose their eligibility for social welfare 
benefits (Sozialhilfestopp), but may apply for 
emergency care should they find themselves in 
a situation of hardship (Art. 83a AsylA).  
 
Asylum seekers must declare their assets and 
liabilities which can be used to cover emerging 
expenses in Switzerland. If the failed asylum 
seeker cooperates in the return and leave the 
country within seven months after applying for 
asylum, those costs can be reimbursed (Art. 87 
AsylA). 

Right to receive a 
written or oral 
translation of the 
removal order (Art. 
64f FNA). 

 
Third-country 
nationals pending 
return can be 
requested to report 
regularly to 
cantonal 
authorities, to 
deposit enough 
financial means as 
security and to 
hand in travelling 
documents (Art. 
64e FNA). 

Specific for 
vulnerable 
groups 

  The former Federal Office 
for Aliens Questions 
advised that the right to 
compulsory education 
(excluding vocational 
training) as stipulated in 
the Swiss Constitution 
(Art. 19 Federal 
Constitution) shall be 
applicable to all children 
regardless their status.100 
 
So far the right to primary 
education has been legally 

 In general, emergency care differs very much 
between the cantons. In 15 cantons, 
particularly vulnerable groups of Third-country 
nationals pending return benefit from higher 
payments of emergency care. These include 
unaccompanied minors, old, sick or other 
vulnerable persons. 17 cantons also specifically 
consider families.102  
 
In some cantons, such as Freiburg and Zürich 
they actually receive social care.103 

 
 

                                                
97 Art. 3 KVG (Krankenversicherungsgesetz). 
98 IMES, BFF, fedpol und Grenzwachtkorps (EVZ) (2004). Bericht zur illegalen Migration. P. 26.   

See also Bundesamt für Sozialversicherung, Weisung vom 19.12.2002, Bern, Kreisschreiben 02/10.  

<http://www.sg.ch/home/gesundheit/formulare_merkblaetter/krankenversicherung/_jcr_content/Par/downloadlist_0/DownloadListPar/download_3.ocFile/SansPapiers_Kreisschreiben_Bund.pdf> [04.04.2012]. 
99 Art. 1 (1) KVG and Art. 3 KVG 
100 op. cit. (IMES, BFF, fedpol und Grenzwachtkorps, 2004). Pp. 27-28. 
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anchored only in few 
cantons.101 

Actual 
situation  

Families pending 
return are housed 
together.  
 

In 17 cantons, 
families pending 
return are not 

housed in 
emergency 
facilities but in 
better conditions 
such as asylum 
structures.104 
 
In a situation of 
accommodation 
shortages families 
pending return 
might be housed 
in welfare 
accommodations, 
where family 
members can live 
together. 
 

Although health insurance 
is mandatory and 
insurance companies have 
been held to act according 
to this105, some of the 
latter refuse to insure 
TCNs whose return is 
pending.106 
 
Sometimes cantons do not 
apply for health insurance 
for TCNs pending return or 
they only do so when 
medical attention is 
needed. 
 
Staff in emergency care 
facilities is often not 
medically trained. 
Therefore, the extent of 
their medical responsibility 
has been questioned, 
especially the decision 
whether beneficiaries need 
medical attention from 
medically specialized 
staff.107 

Children of TCNs usually 
enrol in schools. 
 
 

Tendency to 
clandestine 
employment.  

Most of the TCNs pending return are housed in 
transit centres (Durchgangszentren).  
 
12 cantons provide housing for TCNs pending 
return who benefit from emergency care.108 
Existence of specific emergency housing for 
Third-country nationals pending return/removal 
does not mean that beneficiaries are exclusively 
housed in those facilities. This is only the case 
for 32% of TCNs pending return or removal 
across Switzerland.109 
 
Some emergency care housing consists of shut 
down military compounds or shelters. In other 
cantons, emergency housing is closed during 
daytime or does not provide adequate washing 
or cooking possibilities.110 
 
No activities or daily structure is provided in 
any of the accommodation centres and they are 
often located very remotely.111 
 
Emergency care allowance (6-12 CHF daily) 
have to be used for subsistence (food, clothing, 
etc.). They either receive cash or coupons for 
supermarkets.  

 

                                                                                                                                                                                                                                                      
102 Bolliger, C. & Féraud, M. (2010) „Langzeitbezug von Nothilfe durch weggewiesene Asylsuchende“ Büro Vatter AG, Politikforschung & -beratung. Bern. P. 50. 

<http://www.bfm.admin.ch/content/dam/data/migration/asyl_schutz_vor_verfolgung/sozialhilfe/ber-langzeitbezug-nothilfe-d.pdf> [04.04.2012]. 
103 ibid. (Bolliger and Féraud 2010). Pp. 72-73. 
101 op. cit. (IMES, BFF, fedpol und Grenzwachtkorps, 2004). Pp. 27-28. 
104 op. cit. (Bolliger and Féraud 2010). P. 50. 
105 Bundesamt für Sozialversicherung, Weisung vom 19.12.2002, Bern, Kreisschreiben 02/10.  

<http://www.sg.ch/home/gesundheit/formulare_merkblaetter/krankenversicherung/_jcr_content/Par/downloadlist_0/DownloadListPar/download_3.ocFile/SansPapiers_Kreisschreiben_Bund.pdf> [04.04.2012]. 
106 op. cit. (IMES, BFF, fedpol und Grenzwachtkorp, 2004), P. 26. 
107 Sutter, Michael (2011). Nothilfe für ausreisepflichtige Asylsuchende. Nothilfepraxis in ausgewählten Kantonen –Update zum Nothilfebericht 2008. P. 8. 
108 op. cit. (Bolliger and Féraud, 2010). P. 51. 
109 op. cit. Bolliger and Féraud, 2010). P. 51.  
110 Schweizerische Flüchtlingshilfe (2008). Trummer, Muriel. „Nothilfe für abgewiesene Asylsuchende. Überblick zur Ausdehnung des Sozialhilfestopps.“ Bern. P. 15. 
111 According to interviewees and respondents. 

http://www.bfm.admin.ch/content/dam/data/migration/asyl_schutz_vor_verfolgung/sozialhilfe/ber-langzeitbezug-nothilfe-d.pdf
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Table 4.5: Rights of persons not agreeing to be returned and/or not cooperating in the return process (forced removal)  

 Family unity Health care Education Labour market Reception conditions Other 

Rights  See Table 4: Rights of 
persons agreeing to be 
returned and cooperating 
in the return process 
 

See Table 4: Rights 
of persons agreeing 
to be returned and 
cooperating in the 
return process 

 

See Table 4: Rights of 
persons agreeing to be 
returned and 
cooperating in the 
return process 

 

See Table 4: Rights 
of persons agreeing 
to be returned and 
cooperating in the 
return process 

 
When in detention 
persons shall be 
offered suitable 
employment if 
possible (Art. 81 
(2) FNA). 

See Table 4: Rights of persons 
agreeing to be returned and 
cooperating in the return process 

When in detention, persons must 

be staying in suitable 
accommodation (Art. 81 (2) FNA). 

The choice of detention is left to 
the discretion of authorities and 
their total cannot exceed 18 month 
(12 months for adolescents above 
15 years) (Art. 79 AuG).  
 

See Table 4: Rights of persons 
agreeing to be returned and 
cooperating in the return 
process 
 

 

Specific for 
vulnerable 
groups  

  See Table 4: Rights of 
persons agreeing to be 
returned and 
cooperating in the 
return process 
 

 See Table 4: Rights of persons 
agreeing to be returned and 
cooperating in the return process 
 
In the case of minors between 15 
and 18 years the aggregated time 
in detention can be extended only 
by six months (Arts. 79 FNA) 

See Table 4: Rights of persons 
agreeing to be returned and 
cooperating in the return 
process 
 
 

Actual 
situation112 

See Table 4: Rights of 
persons agreeing to be 
returned and cooperating 
in the return process 
 
During administrative 
arrest, which is an arrest 
to make sure removal is 
executed, it is possible 
that the family head, 
mostly the father, is 
under arrest and thereby 

separated from his 
family. 

See Table 4: Rights 
of persons agreeing 
to be returned and 
cooperating in the 
return process 
 

See Table 4: Rights of 
persons agreeing to be 
returned and 
cooperating in the 
return process 
 

See Table 4: Rights 
of persons agreeing 
to be returned and 
cooperating in the 
return process 
 
 

See Table 4: Rights of persons 
agreeing to be returned and 
cooperating in the return process.  
 
When in detention, emergency care 
is not granted, since Third-country 
nationals in question are cared for 
in detention facilities. 
 
 

 

                                                
112 Unless otherwise stated, the information is gathered through interviewees and respondents. 
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Table 4.6: Rights of persons who are granted temporary admission (“Vorläufige Aufnahme)” 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  No specific regulation on 
the right to family unity 
for the first three years.  
 
3 years after having 

obtained temporary 
admission spouses and 
unmarried children below 
18 years can enter 
Switzerland and join the 
status of temporary 
admission if the following 
conditions are met: living 
together, existence of 
adequate housing and 
non-dependence of the 
family on social support 
(Art. 85 (7) AuG). 

TCNs who hold a 
temporary 
admission are 
assigned to 
obligatory health 

insurance according 
to the conditions 
for asylum seekers 
(Art. 86 (2) FNA). 
 
Cantonal 
authorities can 
however delimit the 
choice of potential 
insurance providers 
(Art. 82a AsylA). 
 

There is no legal basis 
for TCNs who were 
granted temporary 
admission stating their 
right to education.  

Aliens can be 
granted the 
permission to work 
by cantonal 
authorities (Art. 85 

(6) FNA). 
 
When the wage and 
the labour 
conditions are met, 
temporarily 
admitted Third-
country nationals 
can gain an 
unrestricted access 
to the labour 
market (Art. 61 
AsylA). 
 
Swiss as well as 
EU/EFTA citizens 
and persons with 
permanent 
residence status are 
given priority (Art. 
21 FNA). 

The right to choose a place of 
residence within the canton they 
have been assigned to (Art. 85 (5) 
AuG).  

Persons who do not possess 
sufficient financial means have the 
right to receive social welfare 
benefits if nobody else can provide 
for them. They can also apply for 
emergency care (Art. 81 AsylA).  

The amount of social welfare 
benefits is around 1.200 CHF per 
person per month.113 
 

The federal state supports the 
social, cultural and 
professional integration of 
temporarily admitted Third-
country nationals with a one-

time payment to the cantons 
of 6.000 CHF per person (91 
AsylA).  
 
 
 
Temporarily admitted Third-
country nationals are 
required, when possible, to 
pay back the costs of return, 
welfare benefits and possible 
enforcement 
(“Sonderabgabepflicht”) (Art. 
88 FNA). 

Specific for 
vulnerable 
groups  

  See Table 4: Rights of 
persons agreeing to be 
returned and 
cooperating in the 
return process 
 

   

Actual 
situation114 

Families in need are 
housed in social housing, 
where the family 

Third-country 
nationals are 
assigned to 

See Table 4: Rights of 
persons agreeing to be 
returned and 

The status of 
temporary entry is 
often unknown to 

Social welfare benefits are 60-80% 
of social welfare benefits granted to 
Swiss citizens.115 Temporarily 

The total costs reimbursed 
cannot amount to more than 
10% of their income (Art. 88 

                                                
113 Bundesamt für Migration, Website „Sozialhilfe“ 

<http://www.bfm.admin.ch/content/bfm/de/home/themen/asyl/sozialhilfe/asylsuchende__vorlaeufig.html> [12.04.2012] 
114 Unless otherwise stated, the information is gathered through interviewees and respondents. 
115 Bundesamt für Migration, Website „Sozialhilfe für Asylsuchende, vorläufig Aufgenommene, Schutzbedürftige“ 

http://www.bfm.admin.ch/content/bfm/de/home/themen/asyl/sozialhilfe/asylsuchende__vorlaeufig.html
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members can live 
together.  
 
Families are free to 
choose accommodation 
within the Canton, and 
are therefore expected to 
be able to live as a 
family. 
 

insurance 
providers. 

cooperating in the 
return process 
 
There is no legal basis 
for Third-country 
nationals who were 
granted temporary 
admission stating their 
right to education. 
However, access to 
education is advised 
by the former Federal 
Office for Aliens 
Questions as 
mentioned in table 4. 
 

The denomination of 
the temporary 
admission is 
misleading since it can 
represent a long-term 
residence. This leads 
to problems in the 
daily life of Third-
country nationals in 
question, when 
searching for 
professional education.    

employers, who are 
thus reticent to 
employ Third-
country nationals 
with temporary 
admission.  
 
Due to the priority 
given to Swiss and 
EU/EFTA citizens 
the access to actual 
employment is 
limited. 
 
The denomination 
of the temporary 

admission is 
misleading since it 
can represent a 
long-term 
residence. This 
leads to problems 
in the daily life of 
Third-country 
nationals in 
question, when 
searching for 
employment.   
 

admitted Third-country nationals in 
the cantons Zürich, Basel Land and 
Luzern receive the regular 
allowance. 
 
Third-country nationals having 
been granted temporary admission 
sometimes continue being housed 
in transit centres until their 
situation has stabilized. 

FNA). 

                                                                                                                                                                                                                                                      
<http://www.bfm.admin.ch/content/bfm/de/home/themen/asyl/sozialhilfe/asylsuchende__vorlaeufig.html> [04.04.2012] & Interview with member of the Swiss Refugee Aid (Schweizerische Flüchtlingshilfe), 12.04.2012. 

http://www.bfm.admin.ch/content/bfm/de/home/themen/asyl/sozialhilfe/asylsuchende__vorlaeufig.html
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4.4 Main reasons for postponement of the return or removal 

 

Switzerland operates with both a prolongation of the return and an actual postponement of the 

return. Prolongations are given when specific circumstances such as the family situation (e.g. 

pregnancy) or medical issues require it (e.g. serious illness). A prolongation does not change the 

rights or status of the third country national pending return, apart from the fact that they will not 

be detained. An actual postponement of the return is issued if the return is not admissible, is 

unreasonable or impossible.  
- Return is not admissible when international commitments by Switzerland hinder third-

country nationals to travel to home, origin or third countries (Art. 83 (3) FNA)Return is 
unreasonable when a third country national is confronted to or actually endangered by 
war, civil conflict, general violence or medical emergency situation upon return to home or 

origin country (Art. 83 (4) FNA) 
- Return is impossible when a third country national cannot travel or be brought to home, 

origin or third country (Art. 83 (2) FNA) 
- third-country nationals who are rejected asylum but who cannot be returned / removed 

due to the principle of non-refoulment (Art. 33 CRSR and Art. 5 AsylA). 

An actual postponement will lead to a temporary admission to stay and hence a new status (see 

section 1.3 above). There is no statistics on the number of persons having their return or removal 

postponed for the different reasons. 

 

Apart from this, Switzerland faces the same technical obstacles such as lack of cooperation of the 

third country national pending return or removal or the country of return not being willing to 

accept third-country nationals that do not return voluntarily.  

Table 4.7: Overview of main reasons for postponement of return or removal or prolonging the period for 
voluntary return 

Main groups Description Legal basis  Estimated 
number 
(2011) 

Legal / 
humanitarian 
 

A longer or prolonged return/removal period is set when 
specific circumstances such as familial situation or medical 
issues require it.  
 

Art. 45 (2) 
AsylA,  
Art. 64d FNA 

 

Practical or 
technical  

If aliens are not cooperating in providing the necessary 
travelling papers. 

Art. 77 FNA, 
Art. 79 (2) b 
FNA 

 

When origin country is not willing to accept TCNs are 
forced to leave. 

No legal 
basis 

 

   

Policy choice Temporary admission (”Vorläufige Aufnahme”) is granted 
to Third-country nationals whose return/removal is 
impossible, not admissible or not reasonable.  

Art. 83 (1) 
AuG, Art. 44 
(2) AsylA  

 

   

The status of temporary admission can also be given to 
third-country nationals who are rejected asylum according 

to Art. 53 and Art. 54 (AsylG). 
 

Art. 83 (8) 
FNA 

 

 

According to information from the interviews, the denomination “temporary admission” is not the 

best choice for the group of reference because it does not facilitate the integration process in 

Switzerland. Many third-country nationals under that status are granted a residence permit after 

five years. Therefore it has been claimed to be beneficial for the integration process of the group 

of reference if they would not be considered exclusively as temporarily residents by the Swiss 

society as indicated through the current term. 

 

 

4.5 The right to legal stay for third-country nationals pending return or removal 
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4.5.1 Possibilities for obtaining the right to legal stay for third-country nationals pending return or 

removal 

 

Based on information which could be obtained during the interviews, there are three hardship 

regulations (“Härtefallregelung”) according to which third-country nationals pending return or 

removal can obtain a residence permit:  
(1) Failed asylum seekers having received a removal order who have been staying at least five 

years in the country and waited for their asylum decision, whose place of staying has 

always been known to the cantonal authorities and who are successfully integrated can be 

granted a residence permit according to Art. 14 AsylA.  

(2) Third-country nationals who have been granted temporary admission and who have been 

staying for five years in Switzerland can apply for residence permit according to Art. 84 (5) 

FNA. 

(3) Third-country nationals in a situation of severe personal hardship116 can be granted 

residence permit according to Art. 30 (1) b FNA in connection with Art. 31 VZAE 

(“Verordnung über Zulassung, Aufenthalt und Erwerbstätigkeit”).   

Another situation which could lead to a residence permit is the case of stateless (“staatenlos”) 

third-country nationals pending return. According to Art. 31 AuG a residence permit can be 

granted to third-country nationals who are legally considered stateless and who are not stating a 

risk to the national security of Switzerland (Art. 83 (7) FNA). 

 

In around 80% of the cases where initially temporary admission is granted, aliens are issued a 

residence permit after five years under the pre-conditions of successful integration.117 A residence 

permit is granted for a period of at least one year and can be extended (Art. 33 FNA). 

Furthermore, it can be based on special conditions (Art. 33 (2) FNA).118 

 

Stateless aliens with right to a residence permit have also the right to permanent residence permit 

if they have regularly stayed in Switzerland for at least five years or more. Art. 34 FNA describes 

the conditions for being issued permanent residency. The validity of permanent residency is not 

limited in time and not based on any special conditions.  

 

Any third-country national can be granted permanent residence permit if they have been staying 

for at least ten years in Switzerland on basis of a residence permit and if they have been in 

possession of a residence permit without interruptions within the last five years.  

 

In case of successful integration, meaning if third-country nationals possess good knowledge of a 

national language, permanent residence permit can be issued after five years of constant 

uninterrupted stay in Switzerland (Art. 34 (4) FNA). Permanent residence permit can even be 

granted earlier in case of important reasons (Art. 34 (3) FNA). 119  

Table 4.8: Possibilities for obtaining a right to legal stay 

Criterions Legal basis Numbers 

receiving 

(2011) 

If a stateless TCN pending return resided 5 years in Switzerland the provisions 

of temporarily admitted persons apply after which he can obtain a residence 

permit. 

Art. 31 (1) 

FNA 

 

Third-country nationals who have been granted temporary admission and who 

have been staying for five years in Switzerland can apply for residence permit  

(Hardship regulations/Härtefallregelung). 

Art. 84 (5) 

FNA 

1.866 

 

                                                
116 This is not further defined in the legislation. 
117 Die Bundesversammlung. Das Schweizer Parlament. „Einschränkungen der vorläufigen Aufnahme.“ 

<http://www.parlament.ch/d/suche/seiten/geschaefte.aspx?gesch_id=20113954> [05.04.2012] 
118 This is not further defined in the legislation. 
119 This is not further defined in the legislation. 

http://www.parlament.ch/d/suche/seiten/geschaefte.aspx?gesch_id=20113954
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Asylum seekers having received a removal order, who have been staying at 

least five years in the country, whose place of staying has always been known 

to the cantonal authorities and who are successfully integrated can be granted 

a residence permit (Hardship regulations/Härtefallregelung). 

Art. 14 (2) 

AsylA 

202 

TCNs in a situation of severe personal hardship may be granted a residence 

permit. 

(Hardship regulations/Härtefallregelung). 

 

Art. 30 (b) 

FNA + Art. 31 

VZAE 

 

Third-country nationals in possession of a residence permit can obtain a 

permanent residence permit after 10 years. 

Art.  34 (2) 

FNA 

 

 

4.5.2 Rights granted to third-country nationals that have obtained a legal right to stay 

 

Aliens who are in possession of a residence permit or a permanent residence permit are entitled to 

choose their home within the canton that has issued the permission to stay (Art. 36 FNA). If aliens 

would like to change the canton they have to apply for permission within the new canton (Art. 37 

FNA). Third-country nationals who hold a residence permit or a permanent residence permit have 

the right to work in the whole country (Art. 39 (2-4) FNA). 

 

If aliens who are in possession of a residence permit or permanent residence permit leave the 

country without informing the authorities of the canton in charge, both the residence permit and 

the permanent residence permit will lose their validity after six months (Art. 61 FNA). 

 
Being in possession of permanent residence permit does not automatically enable third-country 
nationals to vote. Some cantons however do allow the alien population to vote at municipal and/or 
cantonal level, while others do not. 
 
 

4.6 Effects of the current legal basis and actual situation for third-country nationals 

pending return or removal 

 

4.6.1 Fostering the protection of the human rights  

 

According to the interviewees the status of temporary admission represents a protection of human 

rights in itself. However, the possibility of tensions with the right to family unification provided for 

in Art. 8 of the European Convention on Human Rights (ECHR), when family unification is 

sometimes not granted, are acknowledged. According to some respondents, a possible breach of 

the regulation is likelier the longer a person stays in Switzerland under temporary admission status 

and has not been joined by his family. 

 

Some interviewees, however, deplore the fact that some human rights are violated in Switzerland 

by Asylum or Alien procedures such as the protection of human dignity (Art. 7, Federal 

Constitution) or the right to privacy and family life. Furthermore, if fiancés/fiancées of Swiss 

citizens who hold a foreign nationality cannot prove the legitimacy of their stay in Switzerland, the 

civil registry office is to refuse to complete the marriage or to issue an authorization to marry 

(Trauungsermächtigung) (Art. 98 (4) Swiss Civil Code/Schweizerisches Zivilgesetzbuch).  

 

Concerning potential advantages and disadvantages of EU harmonisation with respect to the rights 

and the actual situation of third-country nationals pending return or removal the interviewees 

stated that an EU-wide harmonisation of expulsion orders would require a mutual recognition 

among the Member States.120 A harmonisation of statuses given to third-country nationals pending 

                                                
120 Check EUR Lex „Council Directive 2001/40/EC of 28 May 2001 on the mutual recognition of decisions on the expulsion of third country 

nationals. < http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32001L0040:EN:HTML > [27.11.2012]. Switzerland 

anchored the recognition of foreign expulsion orders in Art. 83a VZAE.   

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32001L0040:EN:HTML


 

 

 

58 

 

removal would make them comparable and would therefore provide more clarity of the rights and 

situations of third-country nationals in the different member states. 

 

In contrast, an EU-wide regularisation and harmonisation of laws concerning third-country 

nationals pending return could lead to discrepancies with other existing national laws regarding 

aliens. Therefore, any harmonisation would result in a significant amount of work with respect to 

implementation and adaptation of national legislation. It was also mentioned in the interviews that 

burdens are unequally distributed across member states of the Schengen Area. Currently, 

Switzerland profits from the recent Dublin Association Agreements since it has no external 

borders. 

 

 

4.6.2 Public opinion 

 

All interviewees agreed upon the fact that the Swiss population is very interested in the topic of 

migration and discusses it extensively. Interviewees are aware of the fact that there has been 

much criticism about the temporary status since many third-country nationals eventually remain in 

Switzerland. It is strongly agreed that the public opinion in Switzerland has significant influence on 

legislation in the field of migration policy. It has been claimed during the interviews that political 

parties tend to use the population’s “fear of the unknown” as political instrument for applying more 

strict regulations on immigration. Thus many legislative changes are approved in referenda as for 

example in 2010 when 53% of all voters supported a stricter procedure in the expulsion of 

delinquent third-country nationals.121 

 

 

4.6.3 Secondary movements and pull factors 

 

Restrictions introduced for irregular third-country nationals in Switzerland have not led to a 

decrease in migration. For example, it was claimed that the political decision to end social care 

provision and replace it by emergency care for third-country nationals who received an expulsion 

order or whose entry has been denied has not influenced the decision of third-country nationals to 

leave the country.  

 

It has also been mentioned with regards to the Dublin Association Agreements and the relations 

with Italy that it appears as if many third-country nationals enter Switzerland due to better social 

conditions even though many of them have previously already been registered as third-country 

nationals in Italy. Based on the Dublin Association Agreements they are then returned to Italy 

which is responsible for them, as it is the country they have first entered or where they have first 

introduced a request for status. Regarding the number of entries this is considered quite 

advantageous for Switzerland. Due to the fact that Switzerland does not have any external borders 

of the European Union it is just responsible for third-country nationals who enter the country by 

airplane or in cases when it cannot be traced back where third-country nationals are coming from.  

 

 

4.7 Data sources 

 

4.7.1 Respondents 

 Eidgenössisches Justiz- und Polizeidepartement EJPD, Bundesamt für Migration/ 

Federal Office for Migration 

 Schweizerische Beobachtungsstelle für Asyl- und Ausländerrecht/ Swiss Observatory 

Body for Asylum and Alien Law 

 Schweizerische Flüchlingshilfe/ Swiss Refugee Aid 

                                                
121 Zeit Online. “Schweizer für schärferes Ausländerrecht”.28.11.1010. 

<http://www.zeit.de/politik/ausland/2010-11/schweiz-auslaenderrecht-abstimmung> [24.04.2012]. 

http://www.zeit.de/politik/ausland/2010-11/schweiz-auslaenderrecht-abstimmung
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4.7.2 Data sources 

 

Aliens Act – ”Federal Act on Foreign Nationals” in German and English 

 

Asylum Act in German and English 

 

Swiss Civil Code/Schweizerisches Zivilgesetzbuch 

 

Verordnung über Zulassung, Aufenthalt und Erwerbstätigkeit (VZAE) 

 

Bundesamt für Migration website. 

 

Bundesamt für Migration (2009). „Ausreisebericht 2008. Ausreiseorganisation swissREPAT“. 

Schweizerische Eidgenossenschaft. 

 

IMES, BFF, fedpol und Grenzwachtkorps (EVZ) (2004). Bericht zur illegalen Migration. 

 

Bolliger, C. & Féraud, M. (2010) „Langzeitbezug von Nothilfe durch weggewiesene 

Asylsuchende“ Büro Vatter AG, Politikforschung & -beratung. Bern.  

http://www.bfm.admin.ch/content/dam/data/migration/asyl_schutz_vor_verfolgung/sozialh

ilfe/ber-langzeitbezug-nothilfe-d.pdf [04.04.2012]. 

 

Sutter, Michael (2011). Nothilfe für ausreisepflichtige Asylsuchende. Nothilfepraxis in 

ausgewählten Kantonen –Update zum Nothilfebericht 2008. 

 

Schweizerische Flüchtlingshilfe (2008). Trummer, Muriel. „Nothilfe für abgewiesene 

Asylsuchende. Überblick zur Ausdehnung des Sozialhilfestopps.“ Bern. 

 

Die Bundesversammlung. Das Schweizer Parlament. „Einschränkungen der vorläufigen 

Aufnahme.“<http://www.parlament.ch/d/suche/seiten/geschaefte.aspx?gesch_id=2011395

4> [05.04.2012] 

http://www.bfm.admin.ch/content/dam/data/migration/asyl_schutz_vor_verfolgung/sozialhilfe/ber-langzeitbezug-nothilfe-d.pdf
http://www.bfm.admin.ch/content/dam/data/migration/asyl_schutz_vor_verfolgung/sozialhilfe/ber-langzeitbezug-nothilfe-d.pdf
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Appendix 

 

The following figure shows the total number of third-country nationals who hold the status of 

temporary admission as well as the number of new entries who have been issued temporary 

admission in each year. The information is based on data obtained from SwissREPAT. 

 

Figure 1. Temporary Admission 
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5. CYPRUS 

5.1 Summary 

 
 Overall three categories of third-country nationals (TCN)s pending return/removal can be 

identified in Cyprus:  

- Third-country nationals who have obtained an official postponement from the Ministry 

of Interior (henceforth the Director) because the return violates the principle of non-

refoulement or technical reasons make the return difficult;  

- Third-country nationals who have received an expulsion decision and who agree to 

depart voluntarily;  

- Third-country nationals who have been apprehended and put in detention pending 

their actual removal/return. 

 

 The first two categories enjoy, at least on paper, a number of rights, including the right to 

family unity, access to emergency health care, education for minors, and special protection for 

vulnerable people (art. 18ΠΕ of chapter 105). Thus the two categories are almost identical 

with only one exception - the second category is issued a written statement that certifies their 

status of pending voluntary return. 

 
 The above-mentioned measures of postponing return/removal and of availing third-country 

nationals who depart voluntarily with a longer period for preparing their departure were only 

introduced in the law in December 2011. Therefore, it is too early to say what their impact has 

been and/or to have any data on people who have availed themselves of these measures.  

 

 The third category of third-country nationals in detention is assessed as being the largest 

group, although specific numbers do not exist. 

Table 5.1: General overview of the rights of third-country nationals pending return or removal 

Family unity Health care Education Labour market Reception 

conditions 

Family unity 

respected in the 

law, but no 

specification as 

to specific 

measures. 

There are no 

special rooms 

for families in 

detention. 

Right to emergency 

care for those not 

detained.  

 

In detention there is 

a right to health care 

but it usually takes 

several weeks before 

a detainee sees a 

doctor. 

Children can 

attend 

obligatory 

education in 

normal schools 

in line with the 

duration of their 

stay. 

No right to work.  No accommodation 

provided apart from 

in detention 

centres. 

 

 

5.2 Categories of third country nationals pending return/removal 

 

Overall three categories of third-country nationals pending return/removal can be identified in 

Cyprus.  

 

The first category was introduced when Cyprus updated its migration legislation in November 2011 

to conform to the requirements of the Return Directive with regards to the postponement of 

return/removal for third-country nationals. Law 153/2011, which (updated in Chapter 105 of the 

Migration and Aliens Law of the Cyprus Republic) foresees in article 18 ΠΑ that the Director of the 

Civil Registry and Migration Department of the Ministry of Interior (henceforth the Director) may 

postpone the removal of a third-country national when: 
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 the return violates the principle of non-refoulement, taking due consideration of the 

particular conditions of the third-country national, notably their health conditions 

(paragraph 2.a); 

 the return is made difficult by technical reasons, for example the identity of the third-

country national cannot be assessed with certainty and/or because there are no transport 

means available for their removal (paragraph 2.b).  

The second category concerns third-country nationals who have received an expulsion decision and 

who agree to depart voluntarily. The Director of the Migration Office of the Ministry of Interior may 

extend the initial 7-30 day period for the return taking due consideration of the third-country 

national’s social and family ties with the country and if they have children who attend school 

(Chapter 105, art. 180Θ). 

 

Both categories enjoy, at least on paper, a number of rights, including the right to family unity, 

access to emergency health care, education for minors, and special protection for vulnerable 

people (art. 18ΠΕ of chapter 105). Thus the two categories are almost identical with only one 

exception - the second category is issued a written statement that certifies their status of pending 

voluntary return. 

 

However, the categories were introduced by an amendment to the law introduced in November 

2011. It is not yet clear if there are any cases of postponed return for any of the above reasons. 

The authorities state that the new law has been implemented. Legal experts and Amnesty 

International point to the conflicting articles (art. 6 and 14 vs. art. 18) in the Aliens and 

Immigration Law and confirm that the earlier practice still prevails over the new provisions. 

 

The third category of persons concerns third-country nationals who have been apprehended and 

put in detention pending their actual removal/return (Chapter 105, art. ΠΣΤ). The law (Chapter 

105, art. 18ΙΣΤ, paragraph 1) foresees that detention is an exceptional measure and should take 

place only where other measures, less coercive, have failed. Also, detention must be justified only 

in relation to the preparation of the removal and provided that the third-country national is likely 

to abscond or not cooperate with removal/return. Detention is ordered by the Minister of Interior 

for a period of 2 months and the reasons for detention are re-assessed every 2 months (or sooner 

at the third-country national’s request). 

 

According to the Cypriot non-governmental organisation Symfiliosi, “there are three different 

categories of people detained on immigration-related ‘offences’: those detained for a few days 

until their removal is arranged; those whose removal presents various difficulties (e.g. non-

disclosure of their country of origin, or their country of origin is unwilling to accept them); and 

third-country nationals who had initially been declared ‘illegal’ and who subsequently applied for 

International protection” (Symfiliosi 2007). The feasibility of return reportedly does not play a 

special role, and any irregular migrant or asylum seeker can be detained, released, and detained 

again for periods of several months even though their return to their country of origin is not 

possible (Amnesty International 2012, email communication with NGO Symfiliosi, email 

communication with NGO KISA). 

 

According to the Cypriot authorities, all fundamental rights of irregular migrants pending return 

and all the provisions of the directive are duly respected through the implementation of the Aliens 

and Immigration Law (chapter 105, article 18). With the lack of statistics on the number of third-

country nationals in the different categories, it is not possible to establish which of the categories 

are most common. 

Table 5.2: Overview of categories of third country nationals pending return/removal 

 Return/removal postponed  Pending voluntary 
return 

TCNs who have been 
apprehended and put in 
detention 

Categories 

 

TCN whose removal would violate the 
principle of non-refoulement 
(Chapter 105, art. 18 ΠΑ, paragraph 
1, small (a)). 

TCNs who have 
received an expulsion 
decision but who have 
applied for voluntary 

Chapter 105 article ΠΣΤ 
foresees that the Minister 
of Interior may put in 
detention a TCN with a 
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TCNs whose removal has been 
postponed because they have an 
appeal in course (same article, 
paragraph 1, small (b)).  
 
TCNs whose removal is not possible 
because of health reasons (article 18 

ΠΑ, paragraph 2, small (a)).  
 
TCNs whose removal is not possible 
for technical reasons such as the lack 
of suitable means of transport or the 
objective impossibility to certify their 
identity (same article, paragraph 2, 
small (b)). 
 
 

return asking for the 
postponement of their 
return, documenting 
their request in relation 
to their ties with 
Cyprus, family issues 
and children attending 
school (Chapter 105, 

art. 22, paragraph 2 
and 3). The maximum 
period of the 
postponement of 
return is not specified. 
The procedure for 
applying for voluntary 
return is not yet in 
place (legal expert 
email communication). 

view to completing the 
removal procedure, in 
particular when there is a 
risk the TCN will abscond 
and/or avoid or prevent 
the preparation of the 
return or the execution of 
the removal (small (b), of 

paragraph 1, of article 
ΠΣΤ).  

Expected 

numbers 
(2011) 

Not known. Not known. Not known. 

Documents 
stating 

their right 
to stay? 

No written statement or document is 
foreseen explicitly in Chapter 105, as 
amended by law 153/2011, for this 
category of persons, but the policy of 
the state is to issue a written 
document stating the decision and 
any conditions. 

Written document that 
the return period has 
been extended in line 
with art. 18 ΟΘ or that 
the return decision will 
not be executed for a 
period of time. 

Written document 
enforcing detention and 
justifying the specific 
reasons why a specific TCN 
is being detained. 
 

 

Actually there is a contradiction between the different articles of Chapter 105. The amendments of 

November 2011 by Law 153(I)/2011 have not abolished the existing provisions that: 
a) define a person as a “prohibited migrant” (anyone who is ill (mentally ill or with a contagious 

disease)) who has been convicted for a criminal offence, is a danger to public order, or has 

entered the country in violation of the provisions of the Aliens and Immigration Law (Chapter 

105, Aliens and Immigration Law, article 6, paragraph 1);  

b) foresee that a “prohibited migrant” can be ordered to leave and put in detention until 

deportation (art. 14, paragraph 1 of the same law).  

 

 

5.3 Overview of the rights and the actual situation of third-country nationals pending 

return or removal 
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Table 5.3: Rights of persons pending postponed removal or voluntary return (two categories) 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  Family unity is explicitly 
guaranteed in art. 18ΠΕ, 
paragraph 1, small a). Until the 
recent (Nov. 2011) amendment 
to the law, family unity was not 

guaranteed.  

Emergency care 
and urgent medical 
treatment is 
explicitly foreseen 
(art. 18ΠΕ, 

paragraph 1, small 
b). 

No right for 
adults. 

Νot explicitly stated in the law, but 
they are not allowed to work as 
illegally staying aliens.  

There are no special 
provisions with regards 
to their reception 
conditions in the Aliens 
and Immigration Law 

(chapter 105).  

 

Specific for 
vulnerable 
groups  

Children cannot be detained in 
the available detention 
facilities. In a recent report, the 
Cypriot authorities reported to 
the UN Committee for the 
Rights of the Child that they 
release a parent to allow for 
unification and childcare 
(Committee on the Rights of 
the Child reviews Report on 
Cyprus 2012). 

Cyprus is one of 8 
Member  
States that has not 
signed up to article 
13, point 4 of the 
European Charter 
of Social Rights 
(FRA 2011, p. 
12).122 

Minors have a 
right to education 
(article 18ΠΕ, 
paragraph 1, 
small (γ). 

No.  Article 18 ΠΕ, small (d) 
says that special 
attention is paid to the 
needs of vulnerable 
people but without any 
further specification as 
to what kind of services 
can be provided. As the 
new provisions of the law 
have not yet been 
implemented, there is no 
provision for vulnerable 
people so far.  

Actual 
situation 

While the recent amendments 
to the law provide for respect 
of family unity, in practice 
family unity is not guaranteed. 
Email communication with legal 
experts and a recent Amnesty 
International report (2012) 
state that there have been 
cases in which both parents 
were placed in detention and 
the children placed under the 
care of welfare services. 

There is no 
knowledge about 
the actual access to 
health care. As the 
law is new it is 
expected that 
several health care 
workers are 
unaware of the 
right of the TCNs 
pending return/ 
removal. 

To the knowledge 
of the 
respondents, 
children attend 
obligatory 
education in 
normal schools in 
line with the 
duration of their 
stay. 

It is likely that if these people were 
working informally then they will 
continue doing so during this period 
as they must survive in some way. 
The Ministry of Interior ensured in 
their interview that these people will 
either be granted access to the 
labour market or they will be given 
an adequate monthly sum of money 
so they will be able to survive (email 
communication May 2012). 

No accommodation 
provided. But the 
Ministry of Interior 
stated that a monthly 
sum will be provided 
which will also cover 
accommodation 
expenses (email 
communication May 
2012). 

 

 

                                                
122 Article 13(4) ESC/rev ESC states that emergency health care should be provided to any irregular migrant regardless of their legal status. This should be particularly so for undocumented 

migrant children 
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Table 5.4: Rights of persons pending return/removal who are detained 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  Family unity is not 
guaranteed for “prohibited 
immigrants”, therefore for 
people in detention, 
including those pending 
return/removal. 

Access to health care within the 
detention centres upon request.  

The Aliens and Immigration 
Law (chapter 105) does not 
provide for the education of 
people in detention.  

No right to work. No specified right to 
accommodation, apart 
from the fact that they can 
be detained.  

-- 

Specific for 
vulnerable 
groups  

No. No. It is worth noting that minors 
are not detained hence the 
question of schooling is not 
posed. 

No. No. -- 

Actual 
situation 

Women and men are kept 
separately in the detention 
centres. There are no special 

rooms for families123. Civil 
society organisations report 
that there have been cases 
where parents have been 
detained and minor children 
have been left to the care of 
welfare services (Amnesty 
International 2012).  

It usually takes several weeks 
for detainees to see a doctor or 
visit a public hospital  (National 

Legal Study 2009; Amnesty 
International 2012). 

There are no provisions for 
education during detention.   

Since they are 
detained they 
effectively do not 

work. 

Detention centres are 
converted police stations 
or parts of prisons. Usually 

they have no appropriate 
facilities for time spent 
outdoors, etc.124 

-- 

 

 

 

                                                
123 National Legal Study on the rights of irregular migrants in voluntary and involuntary return procedures, 2009 
124 National Legal Study on the rights of irregular migrants in voluntary and involuntary return procedures, 2009 
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5.4 Main reasons for postponement of the return/removal 

 

Amendments in Cypriot law recently assessed the implementation of these new provisions of 

postponed return/removal or pending voluntary return. Until the new law, official postponement 

was not an option. In practice, detention has been the rule for third-country nationals (including 

asylum seekers, whether rejected or not) who are awaiting their removal/return to their country of 

origin.  

 

Table 5.5: Overview of reasons for postponement of return 

 Description Legal basis  Estimated 
number 
(2011) 

Legal / 
humanitarian 

A TCN may not be returned in violation of the principle of 
non-refoulement.   

Article 18ΠΑ, 
Chapter 105. 

N/A 

A TCN’s  removal is postponed when there is an appeal 
against the return decision. 

As above. N/A 

Practical or 
technical 

The return is not possible for practical reasons such as the 
lack of relevant transport means or the impossibility to 
execute the return. The return is also postponed when 
taking into account the physical and mental health of the 
TCN.  

As above. N/A 

The return is impossible because the identity of the TCN 
cannot be specified with certainty. 

As above. N/A 

Policy choice If the person agrees to voluntarily return, then they can 
be given an extended period for preparing their return 
(the maximum length of this period is not specified). 

Chapter 105, 
article 18 
ΟΘ. 

N/A 

 

 

 

5.5 The right to legal stay for third-country nationals pending return/removal 

 

5.5.1 Possibilities for obtaining the right to legal stay for third-country nationals pending return/removal 

 

There is no option for legalisation specifically developed for third-country nationals who cannot 

return. However, the return decision may be suspended if it is decided to issue a legal stay permit 

for humanitarian reasons after the return order has been issued. 

 

Table 5.6: Overview of criterions for being granted the right to legal stay 

Criterions Legal 

basis 

Numbers receiving 

(2011) 

Chapter 105, article 18OH foresees that the Council of 

Ministers may issue a legal stay permit for humanitarian 

reasons to a TCN who stays in Cyprus. In this case a return 

decision is not issued or, if it has been issued, it is repealed 

or suspended (paragraph 4, small a and b). 

Chapter 105, 

article OH. 

33 in 2009 and 25 in 2010 

and 0 in 2011125. There is no 

data on the use of the new 

provision. 

 

According to the legal experts interviewed (NGO KISA, NGO Symfiliosi) and a recent Amnesty 

International Report (2012), practice by the authorities until now has been that only expulsion 

orders can be challenged in court, not return decisions. 

 

5.5.2 Rights granted to Third-country nationals that have obtained a legal right to stay 

 
Third-country nationals issued a legal stay permit for humanitarian reasons as per article OH of 
Chapter 105 have the same rights as other legal migrants in Cyprus.  

 
 

                                                
125 Until 2011, it was implemented on the basis of article 19 of the law for refugees. 
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5.6 Effects of the current legal basis and actual situation for third country nationals 

pending return or removal 

 

To our knowledge and to the knowledge of our interviewees, there are no studies on the effects of 

the rights and situation of third-country nationals pending postponed return/removal in Cyprus. 

Below we present some additional insights given by the respondents which form their own 

personal opinions and assessments. 

 

5.6.1 Fostering the protection of the human rights  

 

Law 153/2011 amending Chapter 105, articles OΓ and following clearly mark an improvement 

regarding the situation of third-country nationals pending removal/return. However NGOs and 

legal experts interviewed note that the actual situation is much worse than what can be read in the 

law. Detention is common practice and the 18 month maximum limit is often not fully respected in 

the sense that people may be detained, released after 18 months because they cannot be 

removed, and then arrested after 6 months and detained again. The government has not paid any 

attention to specific nationalities facing insurmountable problems (Iranians in particular but also 

Iraqis or Somalis) that prevent their return to their country of origin. 

 

Failed asylum seekers are called to immediately leave the country through a return order, and if 

they do not have the necessary legal support to appeal their return decision, then they are 

routinely detained. 

 

In relation to its size, Cyprus seems to have a large capacity of migrant detention centres, 

documented in the National Legal Study on rights of irregular migrants in voluntary and 

involuntary return procedures (2009, pp. 19-20 and Symfiliosi 2007), since police stations and 

other prison buildings are used for the temporary detention of third-country nationals pending 

return/removal. Conditions of detention in these centres do not foster the protection of the basic 

rights of third-country nationals pending return/removal, such as the right to family unity, access 

health care, or to education. 

 

 

5.6.2 Public opinion 

 

During the last couple of years, irregular migration and asylum seeking has been framed as a 

public order concern and migrants have been seen to steal the jobs of Cypriots in times of 

recession (Trimikliniotis and Demetriou 2012). This negative climate does not favour the 

concession of fundamental rights to third-country nationals with pending postponed 

removal/return. Intolerance against migrants and asylum seekers has been mounting. Civil society 

organisations play an important part in providing legal assistance and seeking to avoid detention 

for third-country nationals pending postponed return/removal.  

 

 

5.6.3 Secondary movements and pull factors 

 

Cyprus is an island so its morphology makes it easier to monitor and control entries and exits. It is 

difficult to leave Cyprus undetected. One must go through an airport since any other islands or 

continental shores are some distance away. This makes secondary movements rather unlikely 

regardless of the policy situation on the island.  

 

It is also worth noting that Cyprus is a small island with a population of 800,000 and about 11,000 

reported asylum seekers in 2009. This is a very high proportion of asylum seekers (higher than 

average in the EU), but the overall numbers, including estimates of irregular migrants, are rather 

small from a European perspective. 

 

 

5.7 Data sources 
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5.7.1 Respondents 

 NGO KISA, Legal Expert on Asylum and Irregular Migration 

 Freelance researcher and member of NGO Symfiliosi, expert on irregular migration 

 University of Nicosia, expert on migration and asylum 

 Administrative Employee, Ministry of Interior (has been the key contact person for all contact 

eventually with the Ministry of Interior) 

 Director of Civil Registry and Migration Department, Ministry of Interior (Anny Sakali. Not 

possible to get her on the phone but email correspondence was frequent with the 

administrative employee  who was my main contact there) 

 

 

5.7.2 Documents and Studies 

 

 Chapter 105, Law on Migration and Aliens as updated in December 2011 

 
 Trimikliniotis, N. and Demetriou Corina (2009) National Legal Study on rights of irregular 

immigrants in voluntary and involuntary return procedures. Cyprus. 30 June 2009. 

 Amnesty International (2012) Punishment without a crime. Detention of migrants and asylum 
seekers in Cyprus, June 2012, available at: 

http://www.amnesty.org/en/library/asset/EUR17/001/2012/en/36f06387-9ce6-43df-9734-
a4550fa413d6/eur170012012en.pdf last accessed on 15 October 2012. 

 

 Committee on the Rights of the Child reviews Report on Cyprus, 31 May 2012, available at:  
http://www.unog.ch/unog/website/news_media.nsf/(httpNewsByYear_en)/FF534DEBF70781B
6C1257A0  last accessed 12 October 2012. 

 E005C19F8?OpenDocumentDemetriadou, Thekla (Officer, Office of the Commissioner for 

Administration (Ombudsman) of Cyprus). 2009. Interview by Michael Flynn. Phone 
conversation. 23 January 2009. Global Detention Project. Geneva, Switzerland. 

 
 European Parliament. 2007. The conditions in centres for TCN (detention camps, open centres 

as well as transit centres and 
transit zones) with a particular focus on provisions and facilities for persons with special needs 

in the 25 EU member states. European Parliament, Directorate-General Internal Policies, Policy 
Department C, Citizens Rights and Constitutional Affairs. Contract Ref: IP/C/LIBE/IC/2006-

181. December 2007. 

 
 Fundamental Rights Agency (2011) Migrants in an Irregular Situation: access to healthcare in 

10 European union Member States,  
 

 Symfiliosi. 2007. "Cyprus." In Civil Society Report on Administrative Detention of Asylum 
Seekers and Irregular Migrants in Europe: Common Position of JRS in Europe. Edited by the 
Jesuit Refugee Services - Europe. December 2007. 
http://www.jrseurope.org/publications/Final%20Report%2010%20NMS%20Dec%2007.pdf 
(accessed April 2008). 

http://www.amnesty.org/en/library/asset/EUR17/001/2012/en/36f06387-9ce6-43df-9734-a4550fa413d6/eur170012012en.pdf
http://www.amnesty.org/en/library/asset/EUR17/001/2012/en/36f06387-9ce6-43df-9734-a4550fa413d6/eur170012012en.pdf
http://www.unog.ch/unog/website/news_media.nsf/(httpNewsByYear_en)/FF534DEBF70781B6C1257A0
http://www.unog.ch/unog/website/news_media.nsf/(httpNewsByYear_en)/FF534DEBF70781B6C1257A0
http://www.jrseurope.org/publications/Final%20Report%2010%20NMS%20Dec%2007.pdf
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6. THE CZECH REPUBLIC 

6.1 Summary 

 

 In The Czech Republic, third-country nationals (TCNs) pending return/ removal can be grouped 

into three different categories, depending on their legal and practical situation 

o Persons having received a return order (deportation/exit order) who are not being held 

in detention centres 

o Persons having received a return order (deportation/exit order) who are being detained 

o Persons who, having received a return order, due to objective obstacles to leave the 

country cannot do so (leads to the granting of toleration visa, and a long-term 

tolerated stay permit after 6 months). 

 

 The competences in this area in the Czech Republic are shared between the Police and the 

Ministry of Interior that collaborate on a case by case basis in deciding upon the postponement 

and/or execution of the return order. 

 

 Toleration status grants third-country nationals access to legal employment, public health 

insurance and education.   
 

 A person that is unable to leave the country for objective reasons (granted a temporary 

tolerated visa of over 90 days) may request to be given a long-term tolerated residence 

permit, through which regularisation of his stay is possible. 

 

Table 6.1: General Overview 

Family unity Health care Education  Labour market Reception 
conditions 

Persons held in 
detention centres 
can live together 
with family 
members. 

 
When applying for 
tolerated status 
family unity could 
be a factor in 
granting or 
rejecting the 
tolerated visa, 
however, third-
country nationals 
are sometimes not 
aware of this when 
describing their 
personal situation 
to the investigating 
officers conducting 
the interviews with 
the third country 
national. 

For persons to whom a 
period for voluntary 
departure has been 
laid down as a 
consequence of the 

decision on 
administrative 
expulsion (return order 
- § 118/3) are given 
urgent and related 
basic treatment.  
 
For those held in 
detention centres, 
health care is provided 
by doctors on site. 
 
Tolerated persons are 
obliged to take out 
public health care 
insurance. If they do 
not have employment 
or the means to pay for 
it themselves it is paid 
by the state.  

Until the age of 15, 
all persons have 
access to education, 
irrespective of legal 
status.  

 
After the age of 15, 
tolerated status is 
legally enough to 
grant access to 
education. 
 
Education in the 
Czech Republic is 
conducted in the 
Czech language. 
 
To the knowledge of 
the interviewees, no 
special schemes or 
conditions are in 
force to support third 
country national’s 
access to their right 
to education. 

Persons having 
received long-
term toleration 
residence permit 
have access to 

the labour 
market. 
 
No access for 
others categories 
of third-country 
nationals pending 
return/removal. 
 
The work permit 
is given at the 
request of 
employers 
wishing to employ 
a tolerated person 
without further 
requirements.  

Persons in need 
of financial 
assistance can 
apply for a 
one-time 

financial 
contribution 
from the state. 
 
No specific 
support for 
finding housing 
is prescribed.  
 
Persons that 
have been 
granted a long 
term toleration 
visa may gain 
access to social 
benefits after 1 
year of legal 
stay. 

 

Table 6.2, Possibilities for obtaining a right to legal stay 

Long term tolerated residence permit General long term residence permit 

A long-term residence permit for the purpose of leave to 

remain in the Czech Republic shall be granted by the Police at 

the request of a foreign national who has been granted a visa 

for a stay for over 90 days for the purpose of leave to remain 

in the Czech Republic under Section 33, provided that the stay 

General long term residence permit can 

be granted after 3 years of legal 

residence. The three years of legal 

residence includes tolerated stay.  
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of such foreign national in the Czech Republic shall exceed one 

year and if the grounds on which such a visa has been granted 

still exist. 

 

6.2 Categories of third-country nationals pending return/removal 

 

The competences in the area of expulsion from the Czech Republic are shared between the Foreign 

Police and the Ministry of Interior that collaborate on a case by case basis in deciding upon the 

postponement and/or execution of the deportation (return) order. 

 

In the Czech Republic, third-country nationals pending return/ removal can be grouped into three 

different categories, depending on their legal and practical situation 

o Persons having received a return order (deportation/exit order) who are not being held 

in detention centres 

o Persons having received a return order (deportation/exit order) who are being detained 

o Persons who, having received a return order, due to objective obstacles to leave the 

country cannot do so (leads to the granting of toleration visa, and a long-term 

tolerated stay permit after 6 months). 

 

If there are no grounds for detaining third-country nationals found to be illegally staying, they are 

given between 1 to 60 days to voluntary leave the country.  

 

Section 101(2) of Act 500/2004 deals with the possibility of an extension of the period for 

voluntary departure; according to the Czech legislation, this is to be done through a new decision. 

As a rule, the decision is to be rendered in writing. 

 

In order for the person to adequately finish his affairs within the Czech Republic, the third country 

national may apply for an exit order visa. The exit order visa is granted by the ministry of interior 

and can range between 7 – 60 days. The period in question is considered as legal stay. The length 

is decided taking into account the specific needs of the person in terms of time required to wrap-

up his accounts and leave the country. 

 

The decision to hold the person in detention following the administrative expulsion procedure is a 

discretionary decision taken by the Foreign Police, based on considerations such as collaboration, 

indications that the third country national would not return voluntary or that he is a threat to 

public security. 

 

Since 1 December 2011, alternatives to detention have been introduced in Czech law that include:  

 Regular reporting to the Foreign Police 

 Financial deposits in the form of bail, which will be made available once the voluntary 

return is executed. 

 

The Foreign Police should seek adequate alternatives to detention before ultimately detaining the 

third-country nationals. 

 

In the Czech Republic, the postponement of a return decision (deportation order) can be done in 

the following situations: 

 By the Immigration Police which records Objective obstacles exist against the possibility of 

return to the home state (stateless persons, lack of cooperation with home country 

authorities, lack of travel documents, etc.)126 

 On request from the third country national, according to a procedure explained below and 

only in the existence of Objective obstacles against the possibly of return. 

 

                                                
126 § 33/1 of the Foreign Nationals Act, The Police shall issue a visa for a stay for over 90 days for the purpose of leave to remain in the 

Czech Republic to a foreign national who is prevented from departing the Czech Republic by an obstacle beyond his/her control or if the 

conditions pursuant to Section 179 (5) are met; 
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This will lead to the granting of a toleration visa. If the departure of a foreign national is not 

possible the Police shall record such fact in their decision on administrative expulsion127. If the 

obstacles are expected to last for more than 6 months128, a tolerated status stay permit (long term-

tolerated visa) is given and a temporary ID card is issued.  

 

According to the interviewees, obtaining a tolerated visa and tolerated stay permit in the Czech 

Republic is difficult. Apart from the automatic procedure described in section Error! Reference 

source not found., where the Directorate of the Aliens Police requests a binding opinion from the 

Ministry of Interior as regards to the existence of objective obstacles; the tolerated visa and 

subsequently the tolerated stay permit may be granted upon request in accordance with the 

following procedure: 

 

Any third country national must lodge an application at the Ministry of Interior branches, together 

with a written explication of obstacles and/or subjective arguments against the return order. The 

procedure may take up to 30 days, which is de facto considered as legal stay, although it is not 

stated in the law. 

 

If the return (deportation) would be contrary to principles of  international treaties that the Czech 

Republic adheres to (respect to family unity, the interest of the minor enrolled in education, family 

member undergoing asylum procedure) the third country national may use them as potential 

arguments under the procedure to request a tolerated visa. 

 

The provisions of the law leave large discretion in the interpretation of objective obstacles and 

subsequently on the granting of tolerated status. According to one interviewee, the binding 

opinions issued by the Ministry of Interior, in practice, include less consideration for individual, 

case by case facts, but it’s done based on general country profiles and known obstacles.  

 

Also, the access to appeal decisions is cumbersome and somewhat unclear, especially since, in 

practice third-country nationals seek legal counsel only after having received a negative answer to 

their request of obtaining a tolerated visa. 

 

The difficulty in obtaining a tolerated status may raise concerns in relation to the fostering of 

human rights 

Table 6.3: Overview of categories of third-country nationals pending return or removal 

 Persons having 

received a return order 

(not held in detention) 

Persons having 

received a return order 

(held in detention) 

Persons who, having 

received a return order, 

cannot leave the 

country due to 

objective obstacles  

Categories 

 

Persons having been found 

to be illegally staying in 

the Czech republic or 

whose visa has expired. 

Based on the specific 

situation and their 

collaboration with the 

authorities such TCNs are 

not held in detention 

centres. 

Persons found to be 

illegally staying in the 

Czech republic. Based on 

the specific situation and 

their collaboration with 

the authorities they are 

held in detention centres. 

Persons who, having 

received a return order, 

due to objective obstacles 

cannot leave the country.  

Expected numbers 

(2011) 

n/a n/a n/a 

                                                
127 Act 326/1999, Sec. 120a 
128 Maximum length of the “toleration visa” 
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Documents stating 

their right to 

stay129? 

Exit Order written in the 

passport, or the document 

given to a third country 

national who does not hold 

a passport 

Exit Order written in the 

passport, or the document 

given to a third country 

national who does not 

hold a passport 

The tolerated visa is 

written in the passport. If 

the situation lasts more 

than 6 months, a long 

term tolerated stay permit 

is issued, together with an 

ID card. 

 

 

6.3 Overview of rights and actual situation of third-country nationals pending return 

or removal 

 

A foreign national on the territory of the Czech Republic shall be provided with urgent and related 

basic healthcare during the time-period for leaving the Czech Republic.130 Third-country nationals 

with a long term visa (tolerated stay) enjoy full access to the health care system, as they are in 

the system of general health care insurance. 

 

All categories of third-country nationals (including those on an exit or tolerated visa) in the Czech 

Republic are required to have one of the following two types of health care insurance: 

 

 Foreigners´ Basic Medical Insurance131 – that covers only the essential examinations 

required to determine diagnoses and medical procedure, essential treatment and 

hospitalization at healthcare establishments, necessary operations and subsequent care 

and urgent dental treatment. Insurance may be taken out for any period from one day to 

36 months and the insured person need not meet any entrance age condition. The 

territorial validity of the insurance covers the Czech Republic, Schengen area states and 

transit countries.  

 

 Foreigners´ Medical Insurance132 – that provides healthcare to an extent comparable with 

that of Czech public medical insurance, covering preventative examinations and 

vaccinations, payments from medicines and healthcare aids and emergency stomatology. 

It also includes insurance to pay daily contributions during hospitalization.  

 

Compulsory school attendance in the Czech Republic starts at the age of six years, unless it is 

postponed, and lasts nine years. Compulsory school attendance is divided into two level – the 1st 

level lasts 5 years (grade 1 to 5), the 2nd level lasts four years (grade 6 to 9).133 

 

All categories of third-country nationals may attend (and are obliged to do so) basic education 

until the age of 15.  

 

Students may continue their studies at a secondary school only after completing their basic 

education. Education at secondary schools is provided free of charge to foreigners who are able to 

demonstrate at the entrance exam ability to study in Czech language (together with their right to 

legal residence if they are over 15 years of age). 

 

                                                
129 By this we mean any document that prevents third-country nationals pending return or removal from being treated as an irregular 

migrant risking imprisonment or similar treatment. This could for example be a paper stating their status as pending return, the right to 

keep a paper stating that they are asylum seekers etc. We do not refer to temporary residence permits or similar papers stating the 

right to legal stay as residents. 
130 Act 326/1999, Sec. 176a 
131 Foreigner basic medical insurance costs 900 CZK /month, 3710 CZK / 6 months and 4970 CZK /12 months, this insurance is paid by 

the state. 
132 Foreigners´ Medical Insurance costs 1600 CZK / month for persons under 17, 3000 CZK/ month for persons aged 18-44 and 2900 / 

month for persons over 45 
133 Act No. 561/2004 Coll on Pre-school, Basic, Secondary, Tertiary Professional and Other Education (the Education Act). 
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With regards to employment of foreigners by a domestic employer in the Czech Republic, the 

employment relationships between the foreigner and the employer are primarily governed by the 

Labour Code134 and related legislation. 

 

The terms of employment are also set out by the Employment Act135, pursuant to which foreigners 

may be employed in the territory of the Czech Republic if they have obtained an employment 

permit, and a residence permit. 

 

In the Czech Republic, no official support for finding housing for third-country nationals pending 

removal is in place, although reception facilities and integration centers exist for other categories 

of foreigners (asylum seekers, persons under international protection, etc).  

 

Foreigners in dire need of assistance are given a one-time financial contribution, for which they 

have to apply by filling a form and delivering it to competent offices of the Ministry of Interior. 

The financial contribution is paid out to any eligible foreigner applying, irrespective of legal status 

(resident, tolerated, or pending removal). 

 

In the interpretation of the Act on State Social Support136, the term permanent resident’ also 

applies to foreign nationals who are registered in the Czech Republic for a stay longer than 365 

days. Tolerated persons would therefore qualify for such rights after 1 year of tolerated status. The 

allowances included in this scheme include: Parental allowance, Foster care allowances, Childbirth 

allowance, Burial allowance, Children’s allowance, Social allowance, Housing allowance, School 

supply allowance, etc. 

 

                                                
134 Act No 262/2006 Coll. the Labour Code, as amended 
135 Act No 435/2004 Coll. on Employment  (hereinafter the “Employment Act”); 
136 Act No. 117/1995 Coll. on state social support (as last amended). 
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Table 6.4: Rights for persons having received a return order (and not held in detention) 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  Parenthood and 
the family are 
under the 
protection of the 
law137.  

Persons having received a return order 
and not held in detention center are 
given138: 

(a) urgent and basic  related treatment if 
1. the state he is in imminently threatens 

his life, 
2. the state he is in may lead, because of 
the worsening of pathological changes, to 
his sudden death, 
3. the state that he is in will cause, 
without a rapid provision of health care, 
permanent pathological changes, 
4. the state he is in puts in danger 
himself/herself or  (persons in) his 
surrounding, or  
5. the state of a foreign national concerns 
pregnancy and childbirth, with the 
exception of abortion at the request of the 
foreign national, 

(b) healthcare in relation to an ordered 

quarantine or other measure adopted in 
connection to the protection of public 
health. 

Until the age of 15, all persons have 
access to education, irrespective of 
legal status (legal or illegal residence).   

Pre-school education facilities 
providing care of infants include day-
care centres for children between 1 
and 3 years of age and kindergartens 
attended by children between 3 and 6 
years of age. Education in these 
facilities is voluntary and depends 
solely on the parents' decision. The 
state does not provide free of charge 
pre-school education to the children of 
foreigners so the parents have to pay a 
fee that covers the care, food and 
interest activities of the children. 

Minor children of third-country 
nationals completing their compulsory 
education at primary or special schools 
acquire the education for free, as other 

Czech citizens139. 

If the period for 
voluntary departure 
connected to decision 
on expulsion has 
been laid down and 

the person received 
an exit order (sticker 
in passport 
confirming legal stay 
during the period for 
departure) no access 
to labour market is 
provided.  

No specific support for 
finding housing is given 

However, foreigners 
can apply for a one-
time financial 
contribution. It is given 
to any eligible 
foreigner applying, 
irrespective of legal 
status (resident, 
tolerated, or pending 
removal). 

 

Specific for 
vulnerable 
groups 

Special protection 
is guaranteed to 
children and 
adolescents140. 

Act 326/1999 does not define a vulnerable 
person, § 176 and 176a deal with cases of 
emergency healthcare and mentions 
explicitly only pregnancy and childbirth. 

Act 326/1999 does not define who is 
considered to be a vulnerable person 

Act 326/1999 does 
not define who is 
considered to be a 
vulnerable person 

Act 326/1999 does not 
define who is 
considered to be a 
vulnerable person 

 

                                                
137 According to the ongoing transposition study. 
138 Section 176a of Act No. 326/1999 Coll.  (Foreign Nationals Act) 
139 Pre-school, basic, secondary and tertiary professional education is governed by Act No. 561/2004 Coll n Pre-school, Basic, Secondary, Tertiary Professional and Other Education (the Education Act). 
140 According to the ongoing transposition study. 
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Actual 
situation 

It is not known 
how they live and 
hence if they live 
as a family.  

No information available. Classes are usually taught in Czech 
language; other languages may be 
used with the consent of the Ministry 
of Education, Youth and Sports. Czech 
language preparatory courses are only 
organized for EU citizens. 

No information 
available. 

According to the FRA 
report the share of 
migrants in an irregular 
situation among the 
homeless population as 
rather low. 

 

Table 6.5: Persons having received a return order (held in detention) 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  When foreign nationals are 
being placed in the 
accommodation areas, the 
facility operator shall take into 
account religious specificities, 
relations based on kinship or 
marriage and shall also take 
into account age or state of 
health.141 

Same rights as in Table 4. 
Provided for at the 
detaining facilities142. 
 
 

In terms of access to and obligation to take 
part in mandatory education, Act 326/1999, 
Sec. 142 states the following: 

(1) The facility operator shall be obliged to 
enable a foreign national, subject to compulsory 
school attendance, placed in a detention facility 
to attend school under the special Act. 

(2) A foreign national may leave the detention 
facility in order to attend school, unless school 

attendance is provided by the detention facility, 
and to participate in other activities supporting 
the development of his/her personality. In 
justified cases the facility operator shall 
provided for transport to school. 

(3) The facility operator shall provide to a 
foreign national placed in a detention facility, 
subject to compulsory school attendance, 
textbooks and other school aids unless those 
are covered by the state or if a foreign national 
is not able to pay for them him/herself. 

No access to the 
labor market 
 

According to Act 
326/1999, Sec. 143: 

A detained foreign 
national shall be 
provided with food 
three times a day, 
according to principles 
of health nutrition and 
the health condition of 

a detained foreign 
national.  

If possible, the 
selection of the food 
shall reflect the 
customs ensuing from 
the cultural traditions 
and religious belief of 
detained foreign 
nationals. 

 

Specific 
for 
vulnerable 
groups  

Migrant minors accompanied 
by parents or other legal 
guardians are placed in 
detention facilities together 
with their parents. The 
placement of alien minors in 
detention is not limited by age. 

See Table 4 See above See Table 4 A detained foreign 
national under 18 
years of age shall be 
provided with food five 
times a day. 

 

                                                
141 Act 326/1999, Sec. 141 
142 § 176 of the Foreign Nationals Act: health care to detained persons (Act 326/1999, Sec. 176) 
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Actual 
situation 

In practice a case is known of 
a newborn, who was brought 
together with his mother to a 
facility for the detention of 
foreigners directly from the 
maternity hospital. 

No information suggesting 
that the situation differs 
from what is provided in 
the law 

The minors living with their family in special 
detention centres attend elementary school. 
They are transported to their respective schools 
for this purpose. 

As they are 
detained, they do 
not work. 

No information 
suggesting that the 
situation differs from 
what is provided in the 
law 

 

 

 

Table 6.6: Persons who, having received a return order, cannot leave the country due to objective obstacles (tolerated) 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  Tolerated visa can be given to 
protect family unity and the interest 
of the child143.  
 
 
 
 

Holders of long term 
tolerated residence permits 
can have the Foreigners 
Medical Insurance paid by 
the state if they do not 
have employment or the 
means to pay for it 
themselves144. Taking such 
an insurance is a legal 
obligation for all long term 
residents145. 

For minors see Table 4. 

After 15, tolerated status 
is legally enough to grant 
access to education146. 

 

Normally, the work permit can 
be granted only on condition 
that the foreign nationals fill 
vacancies that cannot be filled 
with Czech citizens regarding 
the required qualification or lack 
of labour force.147 
 
However, the status of tolerated 
persons is treated on a 
preferential basis as compared 
to other categories of third-
country nationals (such as 
economic migrants and job 

seekers) as the work permit is 
awarded without the obligation 
on employers to notify and 
report vacancies and give 
priority to EU/EEA citizens148.  

See Table 4 

Access to social 
benefits after 1 year of 
legal stay (including 
tolerated status) 149 

 

 

 
 

Specific for 
vulnerable 
groups  

Act 326/1999 (A Foreign Nationals 
Act) does not define who is 
considered to be a vulnerable person. 

Free access beyond 
emergency care for formally 
tolerated minors150 

No specific provision No specific provision No specific provision No 
specific 
provision 

                                                
143 Act No. 326/1999 Coll. on the Residence of Foreign Nationals in the Territory of the Czech Republic, Sections 33 and 43 read in conjunction with Section 179 
144 Article 7 Paragraph (f) Act 48/1997 Coll. on Public Health Insurance and on Amendments to Some Related Acts read together with Social Necessity Act of the Czech National Council 

No. 482/1991 Coll., as last amended. 
145 Section 5 of Act No. 326/1999 Coll., on the residence of foreigners in the Czech Republic, 
146 Section 20 (2) (a) & (c) ACT No. 561/2004 Coll. of 24 September 2004 on Pre-school, Basic, Secondary, Tertiary Professional and Other Education  (the Education Act) 
147 Section 92 (1) of the Act. No. 435/2004 Coll., on Employment (Act on Employment) 
148 Section 97 and Section 98 of the Employment Act 
149 Act No. 117/1995 Coll. on state social support (as last amended). 
150  Article 7 Paragraph (a) Act 48/1997 Coll. on Public Health Insurance and on Amendments to Some Related Acts 
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Actual 
situation 

When applying for tolerated status, 
the large majority of third-country 
nationals are not aware of their 
potential arguments that they could 
bring in support of their claim. The 
NGO interviewed reported that most 
persons that would, in principle, be 
able to fundament their claim to 
tolerated status based on family ties 
do not do so in first instance and 
therefore have their application for a 
long-term tolerated visa rejected. 
 
As they are free to choose residence, 
they are expected to be able to live 
together as a family. 

Once third-country 
nationals are granted a 
tolerated visa or a long 
term tolerated residence 
permit, they are obliged to 
take a foreigners medical 
insurance. However, many 
do not do so and are left 
without such basic access.   

Data not available based 
on desk research and the 
interviews conducted. 

Data not available based on 
desk research and the 
interviews conducted. 

Data not available 
based on desk research 
and the interviews 
conducted. 
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6.4 Main reasons for postponement of the return or removal 

 

In the Czech Republic, as explained in the sections above, the legal criteria for postponement - the 

objective obstacles - can be and are being interpreted widely and at the discretion of the granting 

authorities, therefore it is difficult to single out specific reasons and correlate them with their 

respective legal basis. All decisions regarding the postponement of return / removal have only one 

legal basis: Act 326/1999, Sec. 179 

 

(1) The departure of a foreign national shall not be possible if there are reasonable concerns that if 

such foreign national is returned to the country of which he/she is a national or in the case of a 

stateless person to the country of his/her last permanent residence the foreign national concerned 

would be under real threat of serious harm under paragraph 2 and he/she cannot or is not willing, 

due to such threat, to use the protection of the state in which he/she is a national or of the state 

where her/she had their last permanent residence. 

(2) Serious harm under this Act shall be 

(a) imposition or execution of a death penalty; 

(b) the danger of torture, inhuman or humiliating treatment or sanctions; 

(c) immediate danger to life or human dignity due to wanton violence in the situation of an 

international or domestic armed conflict; or 

(d) if such departure were contrary to international obligations and commitments of the Czech 

Republic; 

 

Table 6.7: Overview of main reasons for postponement of return or removal or prolonging the period for 
voluntary return 

Main groups Description Legal basis  Estimated 
number 
(2011) 

Legal / 
humanitarian 

“objective obstacles” – examples of considerations 
taken into account: threat of refoulment, existence 
of family ties 

Act 
326/1999, 
Sec. 179 

n/a 

Practical or 
technical 

“objective obstacles” – f.x. stateless persons, lack 
of collaboration with state of origin authorities 

Act 
326/1999, 
Sec. 179 

n/a 

Policy choice    

 

 

6.5 The right to legal stay for third-country nationals pending return or removal 

 

6.5.1 Possibilities for obtaining the right to legal stay for third-country nationals pending return or removal151 

 

The legal basis for the granting of long term tolerated residence permit as translated from 

Czech Law: 

 

According to § 43 par. 1 of the Foreign Nationals Act, A long-term residence permit for the 

purpose of leave to remain in the Czech Republic shall be granted by the Police at the request of a 

foreign national who has been granted a visa for a stay for over 90 days for the purpose of leave 

to remain in the Czech Republic under Section 33, provided that the stay of such foreign national 

in the Czech Republic shall exceed one year and if the grounds on which such a visa has been 

granted still exist. 

 

The paragraph above describes the process through which a person who is unable to leave the 

country for objective reasons (granted a temporary tolerated visa of over 90 days) may request to 

be given a long-term tolerated residence permit, through which regularisation of his stay is 

possible. 

 

                                                
151 Act No 326/1999 Coll. on Residence of Foreigners in the Territory of the Czech Republic and on Amendments to Certain Other Acts, as 

amended (hereinafter the “Residence Act or Foreign Nationals Act”) 
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The tolerated status, can, on its own, lead to regularisation: 

 General long term residence permit after 3 years of legal residence (which includes 

toleration)  

 Permanent residence permit after 5 years of legal residence.  

 After 5 years of permanent residence, a third country national can apply for Czech 

citizenship. 

 

Table 6.8: Possibilities for obtaining a right to legal stay 

Criterions Legal basis Estimated 

number (2011) 

Long term tolerated residence permit Art 43 par. 1 of the 

Foreign Nationals Act  

N/A 

 

 

6.5.2 Rights granted to third-country nationals that have obtained a legal right to stay 

 

After regularisation of the long-term toleration visa into a general long term visa, a third country 

national will enjoy the same rights as any legally residing person in the Czech Republic, with the 

exception of political rights granted exclusively to Czech citizens.  
 

6.6 Effects of the current legal basis and actual situation for third-country nationals 

pending return or removal 

 

6.6.1 Fostering the protection of the human rights  

 

The situation in the Czech Republic appears to be fostering basic human rights, an assertion made 

by some of the interviewees based on a FRA study.152 

 

The exploratory interviews and desk research conducted for the purpose of this case study 

revealed that: 

 

According to one of the interviewee, because there is large discretion in the granting of tolerated 

status, sometimes, the ministry of interior may issue its binding opinion, not so much based on 

specific case by case facts, but by country profiles in regard to known obstacles. The difficulty in 

obtaining a tolerated status may raise concerns in relation to the fostering of human rights. Also, 

the access to appeal decisions is cumbersome and somewhat unclear, especially since, in practice 

they seek legal counsel only after having their tolerated visa application denied. 

 

Third-country nationals are not generally aware of their rights, of the procedures and of the 

conditions in which they are able to apply for tolerated status. 

 

Once tolerated status (long term toleration visa) is given, the rights conferred are in accordance 

with basic human rights and are seen as fostering them 

 

According to an academic article153, placing migrant minors in facilities for the detention of foreign 

nationals can be regarded as a major problem and a breach of the international commitments of 

the Czech Republic. A detention which lasts up to three months in the case of unaccompanied 

minors and up to six months for accompanied alien minors, and which presents a significant 

limitation to their freedom and the all-round development of their personality, cannot be viewed as 

a decision that upholds the best interests of the child (this is in contradiction with Article 3, Section 

1 of the Convention on the Rights of the Child154. Also, detaining a migrant minor for an offense 

                                                
152 Fundamental rights of migrants in an irregular situation in the European Union, 21/11/2011 - November 2011, available at 

http://fra.europa.eu/fraWebsite/research/publications/publications_per_year/2011/pub-migrants-in-an-irregular-situation_en.htm 
153 The detention of minors in the Czech Republic, Zuzana Jeřábková, 31. 1. 11, Source: migrationonline.cz 
154 In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative 

authorities or legislative bodies, the best interests of the child shall be a primary consideration 
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against the Foreign Nationals Act cannot be considered a measure of last resort, nor can the 

maximum detention time, stipulated by the Foreign Nationals Act, be considered the shortest 

appropriate period within the meaning of Article 37 point b) Convention on the Rights of the 

Child155  

 

 

6.6.2 Public opinion 

 

The phenomenon of migration is not of a high concern for Czech public opinion. 

 

6.6.3 Secondary movements and pull factors 

 

EU Regularization and harmonization is not seen by all the interviewees as being helpful, they 

report that this is a particularly sensitive topic for each country. 

 

EU regularization and harmonization can be seen as beneficial IF it leads to better conditions for 

third-country nationals which may not always be the case according to one respondent. 

 

The level of treatment in a particular country has been found to be of lower importance as a pull 

factor in relation to issues such as diaspora, family and possibility of regularization.  

 

 

6.7 Data sources 

 

6.7.1 Respondents 

 

Marketa Porkorna, Counsellor at the Department of Immigration of the Ministry of Interior, Ministry 

of Interior 

 

Natasa Chmelickova, Department for Asylum and Migration Policy, Legislation Unit 
 

Magda Faltova – Legal Counsellor, Director - Association for Integration and Migration (NGO giving 

legal advice to foreigners in Czech Republic including when dealing with departure)  

 

6.7.2 Documents 

 

Residence Act or Foreign Nationals Act156 

 

Asylum Act157 

 

Temporary Protection Act158 

  

The Education Act159 

 

The Labour Code160 

  

Employment Act161 

                                                
155 The arrest, detention or imprisonment of a child shall be in conformity with the law and shall be used only as a measure of last resort 

and for the shortest appropriate period of time  

 
156 Act No 326/1999 Coll. on Residence of Foreigners in the Territory of the Czech Republic and on Amendments to Certain Other Acts, as 

amended (hereinafter the “Residence Act or Foreign Nationals Act”) 
157 Act No 325/1999 Coll. on Asylum and on Amending the Act No 283/1991 Coll., on the Police of the Czech Republic, as amended 

(hereinafter the“ Asylum Act”); 
158 Act No 221/2003 Coll. on Temporary Protection of Foreigners, as amended 
159 Act No. 561/2004 Coll on Pre-school, Basic, Secondary, Tertiary Professional and Other Education 
160 Act No 262/2006 Coll. the Labour Code, as amended 
161 Act No 435/2004 Coll. on Employment  (hereinafter the “Employment Act”) 
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State Social Support Act162 

 

European Immigration website163 

 

Ministry of Interior of the Czech Republic website164  

 

Embassy of the Czech Republic in Washington D.C. website165 

 

Fundamental Rights Agency (2011): “Migrants in an irregular situation” 

 

The detention of minors in the Czech Republic, Zuzana Jeřábková 

 

The ongoing transposition study 

                                                
162 Act No. 117/1995 Coll., on state social support (as last amended). 
163 http://european-immigration.com/czech-republic/czech-republic.htm 
164 http://www.mvcr.cz/mvcren/article/entry-stay-and-permanent-residence-in-the-czech-republic-third-country-nationals.aspx 
165 http://www.mzv.cz/washington/en/consular_information/K_5_residency_in_the_CR/third_country_nationals_former_czech_1.html 
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7. GERMANY 

7.1 Summary 

 

 Third-country nationals pending return or removal in Germany can be divided into three 

categories. 

o Third-country nationals who cooperate in the return process and return to their 

countries of origin on a voluntary basis 

o Third-country nationals who do not cooperate in the return process and who have to 

be deported by the German authorities by applying enforcing measures 

o Third-country nationals who are granted the toleration status (“Duldung”) due to 

factual or legal reasons impeding their return independent of the third-country  

national’s cooperation in the return process. 

 

 The separation of third-country nationals pending return/removal into the three categories 

named above is not as clear in practice. Indeed, third-country nationals of one category might 

fall into another during their stay in Germany or be part of two categories at the same time. 

For example, tolerated third-country nationals of the third category can fall into the first 

category, if they choose to return voluntarily. 

 

 In 2011, 7.817 third-country nationals have been deported by air or land.166 In 2011, 6.319 

third-country nationals have benefitted from the return assistance program REAG/GARP, 

granted jointly by the German federal government and the Länder. Moreover, it is known that 

87.136 tolerated third-country nationals lived in Germany in 2011, the length of their stay 

varying from one up to 15 years. 

 

 The rights of the three categories of third-country nationals pending return/removal are rather 

similar, although differences do exist. For example, the toleration status often represents an 

important postponement of the return date. Besides, the advantage for tolerated third-country 

nationals in comparison with third-country nationals agreeing to voluntarily return is that they 

may be eligible for a residence permit and can benefit from access to employment. In contrast, 

third-country nationals who are not cooperating can be detained if it is considered necessary to 

enforce their removal.  
 

 The situation of the three categories differs as those third-country nationals leaving voluntarily 

or being deported usually only stay for a short period of time in Germany while tolerated third-

country nationals stay longer, whereby they can better benefit from the right to access the 

labour market. 
 

 Special regulations for vulnerable groups are limited. The preservation of family unity as well 

as the protection of minors is legally protected, in particular in difficult situations such as 

detention pending deportation. Since the implementation of existing general regulations lies in 

the discretion of the Länder, standards and practices across the Federal Republic of Germany 

can vary to a certain extent. However, these legally established rights have to guide state 

action. 
 

 With regards to the options for receiving a legal residence permit, tolerated third-country 

nationals are in the best position, as they may receive a residence permit 

(“Aufenthaltserlaubnis”) after 18 months (or even before). However a residence permit is not 

given automatically after 18 months on toleration status, for example some tolerated third-

country nationals have been in Germany for 15 years without having been granted the 

residence permit. A residence permit is always restricted in time, but may be prolonged. After 

                                                
166 Bundesregierung. (2012). Antwort der Bundesregierung auf die Kleine Anfrage der Abgeordneten Ulla Jelpke, Jan Korte, Sevim 

Dagdelen, weiterer Abgeordneter und der Fraktion DIE LINKE. – Drucksache 17/8557 – Abschiebungen im Jahr 2011. 
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seven years holding a residence permit, third-country nationals may under certain conditions 

be granted a settlement permit (“Niederlassungserlaubnis”) which is an unrestricted residence 

permit.  

Table 7.1: General overview of the rights of third-country nationals pending return/removal 

Family unity Health care Education  Labour market Living 

Families must 
be detained in 
separate 
premises and 
ensured privacy 
when detained 
and in open 
centres. 

Medical care limited 
to acute needs. 
 
Pregnant women and 
women after 
childbirth enjoy 
extended medical 
care. 

Access to primary, 
secondary and 
professional 
education. 

After 1 year 
(only TCNs with 
a Duldung 
status).  
 
Approval from 
Federal Work 
Agency is 
usually needed.  
 

In group shelters or in 
exceptional cases in 
private houses for 
tolerated third-country 
nationals or departure 
facilities. 

 

Table 7.2: Overview of the possibilities for obtaining right to legal stay specific for third-country nationals 
pending return/removal 

Duration of stay Hardship conditions Employment 

Tolerated third-country 
nationals pending return 
or removal can, under 
certain conditions, obtain 
a residence permit if they 
have dwelled in Germany 
continuously in the past 
six to eight years167  

Third-country nationals pending return or 
removal can, under certain conditions, 
obtain a residence permit on humanitarian 
grounds, to preserve family unity, in order 
to uphold political interests of the Federal 
Republic of Germany or through an 
individual petition of the Hardship 
Commission of the supreme Land authority. 

Qualified tolerated third-country 
nationals pending return or 
removal can, under certain 
conditions, obtain a residence 
permit for the purpose of taking 
up employment commensurate 
with his or her vocational 
qualification. 

 

7.2 Categories of third-country nationals pending return/removal 

In Germany, third-country nationals pending return can be divided into: 
 third-country nationals pending voluntary return,  

 third-country nationals pending forced removal 

 tolerated third-country nationals.  

Depending on their categorization, the rights and duties are defined in the Asylum and/or 

Residence Acts. 

 

The first category of third-country nationals pending return encompasses those agreeing to 

voluntarily leave Germany and cooperating with the authorities after having received a 

return order. Third-country nationals agreeing to return voluntarily may be eligible for return 

assistance administered by the federal government in conjunction with the Länder, depending on 

their country of origin. This return assistance is granted through the REAG/GARP programme 

supported by the International Organization for Migration (IOM). It is of financial nature and is 

granted if neither the third-country  national nor his family members are able to provide the funds 

for a return. While the REAG funds take over travel costs and are granted to citizens of all 

countries, the GARP funds for resettlement assistance are only granted to citizens from specific 

countries, determined by the Ministry of the Interior after consultation with the Länder. 168  

                                                
167 deadline related right to stay (see § 104a AufenthG). 
168 The following expenditures are taken over through the REAG programme: travel costs (airplane, train or bus), fuel costs up to 250€ 

per car and additional travel allowances amounting to 200€ per adult/youth and 100€ per child up to 12 years. Resettlement allowances 

through the GARP programme are only granted to citizens of specific countries, divided into 3 groups receiving different amounts of 

financial support: 

- Egypt, Algeria, Ethiopia, Bangladesh, Côte d’Ivoire, China, Eritrea, Guinea, Ghana, India, Jordan, Lebanon, Morocco, Nigeria, Pakistan, 

Sierra Leone, Somalia, Syria and Vietnam: 300€ per adult/youth and 150€ per child up to 12 years; 

- Armenia, Azerbaijan, Bosnia and Herzegovina, Georgia, Iran, Kosovo (except members of the Serb and Romani people minorities), 

FYRM, Moldavia, Montenegro, Russia, Serbia, Turkey and Ukraine: 400€ per adult/youth and 200€ per child up to 12 years (except 

citizens from FYRM, Montenegro and Serbia / Bosnia and Herzegovina if they came to Germany after the start of the respective freedom 

of movement agreements); 

- Afghanistan, Iraq and Kosovo (only members of the Serb and Romani people minorities): 750€ per adult/youth and 375€ per child up 

to 12 years. 
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The second category of third-country nationals pending return encompasses those not agreeing 

to leave Germany and therefore not cooperating with the authorities. These third-country 
nationals are deported (“Abschiebung”) according to Art. 58(1), Residence Act (AufenthG). The 

intention to deport (“Androhung der Abschiebung”) must be notified while granting 7 to 30 days 
for voluntary return. This period can be prolonged on the basis of a particular individual situation. 

The third-country national is to be given a written confirmation on the time limit for voluntary 
return (Art. 59(1) + (6), AufenthG). 

 

Art. 62(3), AufenthG stipulates the reasons for which a third-country national may be detained 

pending deportation:  

- if the third-country national has to return after illegal entry into German territory 

- if he represents a threat for the security of the Federal Republic or terrorist threat 

- if the time limit for return has elapsed and he has changed his place of residence without 

informing the authorities 

- if he has not shown up to implement the return for reasons dependent on him 

- if he has tried to circumvent his deportation by other means 

- if there is reasonable suspicion that he is trying to avoid deportation  

 

The third category of third-country nationals pending (postponed) return encompasses those 

whose return decision cannot be implemented for factual or legal reasons and whom a 

residence permit cannot be issued to (Art. 60a(2), AufenthG). They are granted a toleration 

status (“Duldung”). It can also be granted “for reasons of international law or on humanitarian 

grounds or to safeguard the political interests of the Federal Republic of Germany” (Art. 60a(1), 

AufenthG). According to Art. 60a(3), AufenthG, this status does not annul the obligation to return 

but merely postpones it until it can be implemented. Tolerated third-country nationals remain 

obliged to return to their country of origin once the reasons preventing their return disappear. In 

such a case, the third-country national in question is returned immediately, except when they 

have been tolerated for more than a year. They are in this case to be notified of their upcoming 

return at least one month before (Art. 60a(5), AufenthG). According to interviewees and 

respondents, the toleration status is in practice granted automatically to a third-country national 

whose return/removal cannot be implemented immediately. 

 

Third-country nationals of all three categories are given a written confirmation of their return 

decision or return postponement in case of toleration, according to Arts. 77(1)1 and 60a(4), 

AufenthG, respectively. 

 

It is however important to note that the separation of third-country nationals pending 

return/removal into the three categories described above is not as clear in practice. Indeed, third-

country nationals of one category might fall into another during their stay in Germany or be part of 

two categories at the same time. For example, tolerated third-country nationals may be held in 

detention pending their deportation once the reason impeding their return has disappeared and it 

is considered necessary to secure their return. Likewise, a tolerated third-country national might 

benefit from return assistance if he decides to return voluntarily. 

 

In general it is important to note that Germany is a state governed by the rule of law and taking 

the separation of powers seriously. Consequently, the executive authority is bound by law and 

thus cannot deviate from the rights legally prescribed unless such deviation is permitted by law. If 

an executive authority infringes legally prescribed rights, there are legal remedies available to 

claim those rights. 

An overview of the three relevant categories of third-country nationals pending return or removal 

is presented in the table below. 

Table 7.3: Overview of categories of third-country nationals pending return or removal 

 Voluntary return (Forced) Removal Toleration status (“Duldung”) 

Categories 

 

Third-country nationals 

pending return who 

agree to return 

Third-country nationals 

pending return who do not 

agree to return voluntarily 

Third-country nationals who 

cannot be returned/ removed for 

factual or legal reasons and for 
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voluntarily and 

cooperate with the 

authorities. Third-

country nationals 

agreeing to return 

voluntarily are given 7 to 

30 days to do so (Art. 

59(1), AufenthG). 

 

 

or are not cooperating 

with the authorities are 

deported (Art. 58(1), 

AufenthG). 

 

They might be taken into 

detention pending 

deportation. 

whom a residence permit cannot 

be issued. 

 

A tolerated third-country national 

remains obliged to return, 

according to Art. 60a(3), 

AufenthG). The toleration status 

ends when the reasons impeding 

return disappear.  

Numbers 

(2011) 

9.126 (includes 6.319 

beneficiaries of 

REAG/GARP 

programme169 and 2.807 

third-country nationals 

supported by funds from 

the Länder) 

No information on the 

ones pending, but 7.917 

were removed in 2011. 

 

87.136170, thereof: 

 52.464 are in Germany for 

more than three years  

 10.475 are in Germany for 

more than 15 years. 

Documents 

stating their 

right to 

stay? 

YES 

Third-country nationals 

are given a written 

confirmation of their 

return decision (Art. 

77(1)1, AufenthG). 

YES 

Third-country nationals are 

given a written 

confirmation of their 

return decision (Art. 

77(1)1, AufenthG). 

YES 

Third-country nationals are given a 

written confirmation of the  

postponement of the return (Art. 

60a(4), AufenthG). 

 

 

7.3 Overview of the rights and the actual situation of third-country nationals pending return 

or removal 

All three categories of third-country nationals pending (postponed) return enjoy the same basic 

rights, as well as some similar restrictions. The differences between the three categories result 

from additional rights or enforcing measures dependent on the respective category. 

 

These basic rights include:  

- the right to stay with one’s family,  

- access to basic healthcare limited to urgent medical needs,  

- access to primary, higher or professional education, including the right to derogate from 

the geographic dwelling restrictions if necessary 

- access to basic welfare 

- right to appeal to the Hardship Commission  

- right to translation of all relevant legal documents 

 

Third-country nationals of all three categories are also restricted in geographic terms to a 

determined district in the Land they have been allocated to. Concerning the actual situation of 

third-country nationals of all three categories, their situation can to a certain extent differ from the 

rights legally prescribed171 as the implementation of the legal bases relies on the 16 German 

Länder. No study however could be identified that compares the Länder’s implementation of 

federal law in this area. This report therefore only considers the legal basis at federal level which is 

applicable to all Länder. When available, information specific to a Land is given in the tables below 

                                                
169Bundesministerium des Innern, Referat M I 2. (2011). Freiwillige Ausreisen unter Förderung des deutschen Bund-Länder-

Rückkehrförderprogramms REAG/GARP. In 2011, most returns were organized to Serbia (2.263) followed by FYRM (1,173) and Irak 

(523). The least persons returned to Burkina Faso, Greece, Yemen, Dem. Rep. of Congo, Cuba, Malawi, Mali, Sambia, Senegal, South 

Africa, Turkmenistan and Venezuela. 
170 Bundesregierung. (2012). Antwort der Bundesregierung auf die Kleine Anfrage der Abgeordneten Ulla Jelpke, Jan Korte, Sevim 

Dagdelen, weiterer Abgeordneter und der Fraktion DIE LINKE. – Drucksache 17/8397 – Zahlen in der Bundesrepublik Deutschland 

lebender Flüchtlinge zum Stand 31. Dezember 2011. 
171 According to the interviewees of the non governmental sector. 



 

 

 

86 

 

so as to allow for a punctual comparison of implementation manners. A comprehensive comparison 

between the Länder is however not in the scope of this report. 
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Table 7.4: Rights of persons agreeing to be returned and cooperating in the return process 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  If the foreigner furnishes 
evidence prior to allocation 
that a household 
community exists between 
spouses or parents and 

their minor children or that 
other compelling reasons 
exist which conflict with 
allocation to a certain 
place, this shall receive 
due consideration in the 
allocation process (Art. 
15a(1), AufenthG). 
 
Spouses and parents and 
their minor, unmarried 
children shall be registered 
and allocated as a group 
(Art. 15a(4), AufenthG). 

 
The respect of family unity 
as stipulated in Art. 15a(1) 
and (4), AufenthG, shall 
not apply to persons who 
entered the Federal 
territory prior to the 
coming into effect of this 
law and who did not re-
enter the Federal territory 
after the 31.12.2004 (Art. 
15a(6), AufenthG). 
 

Same access to 
healthcare as 
asylum seekers.172 
This limits medical 
care to acute needs 

(Art. 4(1), 
AsylBLG).  

 

Additional 
treatments, such as 
in the case of 
psychological 
illnesses, if 
conditional for the 
safeguarding of a 
third-country  
national’s health, 
can also be granted 
(Art. 6(1), 
AsylbLG). 

The residence 
obligation can be 
departed from if access 
to primary, higher or 
professional education 

makes it necessary 
(Art. 61(1), AufenthG 
and Art. 58(1), 
AsylVfG). 
 
Right to the issuance of 
a school diploma after 
education.173 
 
Educational facilities 
have been exempted 
from the duty to report 
illegal migrants (Art. 
87(1), AufenthG). 
 

Required to 
perform duties in 
the accommodation 
facilities necessary 
for their smooth 

running and 
maintenance. They 
are remunerated 
with 1,05 € per 
hour (Art. 5(1), (2) 
+ (4), AsylbLG). 
 
 
Right to fair 
remuneration, even 
for irregular 
migrants.174 
 
 

Third-country nationals pending 
return are entitled to basic welfare, 
incl. clothes, housing, food, etc., as 
well as allowances in cash (Art. 
3(1), AsylbLG). 
 
Third-country nationals pending 
return can stay in private houses or 
entry centres for a maximum of 3 
months (Art. 47(1), AsylVfG).  
 
Authorities can establish departure 
facilities (“Ausreiseeinrichtungen”) 
to promote the willingness of 
voluntary return through support 
and counselling, to guarantee 
accessibility to authorities and 
implementation of return (Art. 
61(2), AufenthG). 
 
Third-country nationals pending 
return shall be restricted in 
geographic terms to the territory of 
the Land concerned 
(“Residenzpflict”) (Art. 61(1), 
AufenthG). 
 
Existing personal funds must be 
used before state benefits are 
granted (Art. 7(1), AsylbLG). 
 
After having benefitted from the 
Asylum Seeker Benefits Act for 48 
months, third-country nationals are 
entitled to benefits according to 
“Zwölfte Buch Sozialgesetzbuch” 
(Art. 2(1), AsylbLG). 

Third-country nationals 
pending return can be 
permitted to take up 
residence in another German 
Land (Art. 15(5), AufenthG). 

This shall not apply to persons 
who entered the Federal 
territory prior to the coming 
into effect of this law and who 
did not re-entered the Federal 
territory after the 31.12.2004 
 
The possibility to apply for a 
change of Land shall not apply 
to persons who entered the 
Federal territory prior to the 
coming into effect of this law 
and verifiably entered the 
Federal territory prior to 1 
January 2005” (Art. 15(6), 
AufenthG). 
 
Right to translation into 
language third-country 
nationals understand (Art. 
17(1), AsylVfG) and Art.77 (3) 
AufenthG) 
 
Right to appeal to Hardship 
Commission 
(“Härtefallkommission”) in 
order to get residence permit 
on humanitarian and urgent 
personal grounds (Art. 23a, 
AufenthG). 
 
The duration of the ban of 

                                                
172 European Union Agency for Fundamental Rights. (2011). Fundamental Rights of migrants in an irregular situation in the European Union, p. 74. 
173 European Union Agency for Fundamental Rights. (2011). Fundamental Rights of migrants in an irregular situation in the European Union, p. 92. 
174 Communication to the FRA by the Federal Ministry of Labour and Social Affairs in March 2011. 
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entry an expelled, removed or 
deported third-country  
national receives is shorter for 
third-country nationals 
voluntarily returning (Art. 
11(1), AufenthG).  

Specific for 
vulnerable 
groups 

The residence obligation 
can be departed from in 
order to respect family 
unity (Art. 61(1), 
AufenthG). 

Pregnant women 
and women after 
childbirth are 
entitled to all 
necessary health 
care in relation to 
their situation (Art. 
4(2), AsylbLG). 

  Benefits granted according to the 
Asylum Seeker Benefits Act can be 
increased when minors are involved 
(Art. 6(1), AsylbLG). 
 
Unaccompanied minors enjoy 
better conditions than regular 
refugees, since they are taken into 
the care of youth protection 
services (Art. 42(3), SGB VIII).  

 

Actual 
situation 

No indication that the right 
to stay together as a 
family is not respected. 

The reimbursement 
of the costs for 
psychological 
treatment is often 
difficult, especially 
with regards to the 
costs of an 
interpreter.  
 
It can be difficult 
for the health-care 
providers to be 
reimbursed, as no 
documentation of 
treated irregular 

third-country 
nationals can be 
presented175. 
 
They are not 
reported to the 
Authorities thanks 
to medical 

Access to compulsory 
education differs from 
state to state. Most 
states require parents 
to present IDs or an 
address when enrolling 
their children. They 
also usually ask for 
presentation of a birth 
certificate and a 
medical report. 
Exceptions are 
Hamburg and North-
Rhine Westphalia.176 

 The implementation of basic 
welfare benefits differs across 
Länder (e.g. Bavaria only gives 40€ 
in cash and the other allowances in 
goods). 
 
Basic welfare granted according to 
the Asylum Seeker Benefits Act is 
2/3 of welfare granted to German 

citizens and has not increased since 
1993 (in fact the Act still mentions 
the allowances in Deutsche 
Mark).177 The welfare grated by the 
state will be increased, as a recent 
supreme court ruling found the 
current amount to be 
unconstitutional. 
 
 

Hardship Commissions, 
notably that of Lower Saxony, 
are often accused of rather 
deciding on the base of 
economic than humanitarian 
aspects. Indeed, the rules of 
procedure of Lower Saxony’s 
Hardship Commission are 
currently being revised. 
Amongst others, it shall in the 
future only handle cases 
concerning refugees non –
dependent on welfare, as well 
as consider all cases not 
decided upon within 6 months 

as dismissed. The new rules 
should become effective in the 
summer of 2012.178 
 

                                                
175 European Union Agency for Fundamental Rights. (2011). Fundamental Rights of migrants in an irregular situation in the European Union, p. 74-75 & According to certain interviewees and respondents. 
176 European Union Agency for Fundamental Rights. (2011). Fundamental Rights of migrants in an irregular situation in the European Union, p. 88-89. 
177 Diakonie Bundesverband (Ed.) (2011). Asylbewerberleistungsgesetz – Auf einen Blick.  
178 Havlicek, T. Härtefälle werden seltener. TAZ. Die Tageszeitung. 19.04.2012. 
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confidentiality.  

 

Table 7.5: Rights of persons not agreeing to be returned and/or not cooperating in the return process 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  See Table 4: Voluntary 
return.  
 
Should several members 
of one family be detained 
pending deportation, 
they must be detained 
separately from other 
detainees pending 
deportation and an 
adequate level of privacy 
must be ensured (Art. 
62a(1), AufenthG). 

See Table 4: 
Voluntary return. 

See Table 4: 
Voluntary return. 

See Table 4: 
Voluntary return. 

See Table 4: Voluntary return. 
 
Detention pending deportation can 
be instructed for up to 6 months and 
only by a judge if there is risk of 
absconding. In cases where the 
third-country  national hinders his 
deportation, it can be prolonged for 
12 months at most (Art. 62(3), 
AufenthG). 
 

See Table 4: Voluntary return. 
 
Detainees pending deportation have 
the right to be informed about their 
rights and duties as well as about the 
rules of the detention centre (Art. 
62a(5), AufenthG). 
 
Detainees pending deportation have 
the right to contact legal 
representatives, family members and 
consular authorities (Art. 62a(2), 
AufenthG). 

Specific for 
vulnerable 
groups  

See Table 4: Voluntary 
return. 

 
 

See Table 4: 
Voluntary return. 

See Table 4: 
Voluntary return. 

 See Table 4: Voluntary return. 
 
Minors or families with minors are 
only to be detained pending 
deportation in exceptional cases and 
only as long as the minor’s wellbeing 
is guaranteed (Art. 62(1), AufenthG). 

 

Actual 
situation179 

See Table 4: Voluntary 
return. 
 
 

See Table 4: 
Voluntary return. 
 
 

See Table 4: 
Voluntary return. 

See Table 4: 
Voluntary return. 
 
 

See Table 4: Voluntary return.  
 
1/3 of the decisions on detention 
pending deportation are erroneous 
and lead to a release of the third-
country  national. This is due to the 
lack of legal counselling during the 
procedure, the impossibility to return 
within three months or the lack of an 
obligation to return. 
 
The situation in the detention centres 
can be problematic. Detainees 
sometimes do not grasp the fact that 
they are being detained, although 
they aren’t liable of any criminal 

See Table 4: Voluntary return. 
 
When crossing the border to exit 
Germany, aliens must have a 
document stamped as proof of their 
exit 
(“Grenzübertrittsbescheinigung”). 
Their right to receive social support 
expires within the stated return 
period in the document. This 
document is sometimes issued to 
third-country nationals having 
received a return decision before 
their actual exit. This aims according 
to interviewees from the non-
governmental sector at increasing 

                                                
179 According to certain interviewees and respondents, except where noted. 
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offence. This can lead to a high risk 
of psychological illness. 

the pressure to leave, since they 
have then officially already left 
Germany and are no longer eligible 
for welfare support. 



 

 

 

91 

 

Table 7.6: Rights of the persons who hold a toleration status (“Duldung”) 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  See Table 4: 
Voluntary return. 
 
A toleration status 
can be issued in 

order to preserve 
family unity (Art. 
60a, AufenthG). 

See Table 4: 
Voluntary 
return. 
 

See Table 4: 
Voluntary 
return. 

See Table 4: Voluntary return. 
 
 
According to Art. 10(1) BeschV 
tolerated third-country nationals may 

apply for access to employment after 
staying one year in Germany. The 
approval by the Federal Work Agency 
is required. (Arts. 39-41 AufenthG 
apply accordingly).  
 
There are exceptions for tolerated 
third-country nationals for which an 
approval by the Federal Work Agency 
is not required (Art. 1, BeschVerfV). 
 
Tolerated third-country nationals 
may not be granted a work permit 
when their return cannot be 
implemented because they hamper 
the return process (Art. 11, 
BeschVerfV). 

See Table 4: Voluntary return. 
 
Holders of the toleration status are 
allowed to stay in private houses. This 
can dependent to a certain extent 

upon the welfare policies of the 
different districts.180  
 

See Table 4: Voluntary return. 
 
Holders of this status remain 
obliged to leave the country (Art. 
60a, AufenthG). 

 
A tolerated third-country national 
can benefit from legalization 
measures such as arts. 18a and 
25a AufenthG.  
 
They “may be granted a residence 
permit if his or her departure is 
impossible in fact or in law and the 
obstacle to deportation is not likely 
to be removed in the foreseeable 
future. The residence permit should 
be issued if deportation has been 
suspended for 18 months” (Art. 
25(5) and Art. 18a AufenthG).  

Specific for 
vulnerable 
groups  

See Table 4: 
Voluntary return. 

See Table 4: 
Voluntary 
return. 

  See Table 4: Voluntary return. 
 
The federal youth protection valid for 
German citizens also applies to 
tolerated minors (SGB VIII, Art. 6(2).  

 

Actual 
situation 

See Table 4: 
Voluntary return. 

See Table 4: 
Voluntary 
return. 

See Table 4: 
Voluntary 
return. 

Due to the temporary nature of the 
toleration status, many employers 
refrain from employing third-country 
nationals holding this status. 

See Table 4: Voluntary return.  
 
Tolerated third-country nationals can, 
often for a fee, apply for a permission 
to leave their residence district with 
the Authorities. These can however 
deny the permission.181 
 
The Länder of Lower-Saxony and 
Mecklenburg-Vorpommern are 
currently seeking to extend the 

See Table 4: Voluntary return. 
 
Third-country nationals holding the 
toleration status as a consequence 
of their refusal to cooperate with 
the authorities to implement their 
return are sanctioned both formally 
and informally. Formally, benefits 
received through the Asylum 
Seeker Benefits Act are cut and 
they are denied access to the 

                                                
180 JRS (2010) Living in Limbo: forced migrant destitution in Europe, Brussels, JRS – Europe, pp. 31-32.   
181 Repplinger, R. (2012). Coming to dabadabadab. TAZ. Die Tageszeitung. 12.04.2012.  
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geographic restriction to the Federal 
state. 
 
In some cases tolerated third-country 
nationals that have stayed as tolerated 
aliens in Germany for less than a year 
are returned without notice preventing 
any preparation on their part.  

labour market. Informally, their 
toleration status is reissued for 
very short periods of time, making 
frequent reapplications necessary. 
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7.4 Main reasons for postponement of the return or removal 

As evident from the table below, one can differentiate between “short” postponements and “long” 

postponements of return. The first encompasses postponements according to Arts. 38(1) and 

43(3), AsylVfG.182 They are either the consequence of an appeal against an asylum decision or of 

the authorities’ wish to provide for a joint return of family members following a rejection of 

asylum. In the first case, the return is postponed until the final decision in an asylum application 

case is taken, that is, until all possibilities for appeal have been used. The third-country national is 

then given 30 days to return. In the second case, the return is postponed until the decision in all 

family members’ asylum application is taken.  

 

Longer postponements of return are linked to the granting of toleration status. 

Table 7.7: Overview of main reasons for postponement of return or removal or prolonging the period for 
voluntary return 

Main groups Description Legal basis  Estimated 
number 
(Stocks 
2011) 

Legal / 
humanitarian 

The return of third-country nationals  from or to specific 
countries and of groups of third-country nationals  in 
general can be postponed and the toleration status 
granted for humanitarian reasons, reasons relating to 
international law, or to protect German interests for a 
maximum of 6 months. For a period exceeding 6 months, 
a residence permit is issued.  

Art. 60a(1), 

AufenthG 

 
3.637183 

The return of a THIRD-COUNTRY NATIONAL is postponed 
and the toleration status granted if the return is 
impossible for factual184 or legal reasons and no residence 
permit is issued. 

Art. 60a(2), 
AufenthG 

 
66.617185 

   

Practical or 
technical 

The return of a THIRD-COUNTRY NATIONAL is postponed 
and the toleration status issued for a week if the return 
has failed, no detention pending deportation has been 

instructed and the Federal Republic of Germany is legally 
bound to reaccept the THIRD-COUNTRY NATIONAL in 
question. 

Art. 60a(2a), 
AufenthG 

0186 

   

Policy choice The return of a THIRD-COUNTRY NATIONAL is postponed 
and the toleration status granted if his temporary 
presence is considered necessary for criminal proceedings 
by prosecution or criminal court. 

Art. 60a(2), 
AufenthG 

 
 
 
66.617187 
 

 

The return of a THIRD-COUNTRY NATIONAL is postponed 
and the toleration status granted if urgent humanitarian 
or personal reasons or important public reasons makes a 
continued temporary presence in Germany necessary. 

Art. 60a(2), 
AufenthG 

The return of a THIRD-COUNTRY NATIONAL is postponed 
and the toleration status granted in the case of parents 
or a single custodian of a minor child possessing a 
residence permit, as well as of other minor children living 
in the familial community. 

Art. 60a(2b), 
AufenthG 
 

 
22188 
 

The return of a THIRD-COUNTRY NATIONAL is postponed 
and the toleration status granted when spouses or 

Art. 43(3), 
AsylVfG  

 
N.A. 

                                                
182 The AsylVfG only applies to aliens seeking asylum. 
183 Bundesregierung. (2012). Antwort der Bundesregierung auf die Kleine Anfrage der Abgeordneten Ulla Jelpke, Jan Korte, Sevim 

Dagdelen, weiterer Abgeordneter und der Fraktion DIE LINKE. – Drucksache 17/8397 – Zahlen in der Bundesrepublik Deutschland 

lebender Flüchtlinge zum Stand 31. Dezember 2011. 
184 Examples of factual reasons impeding return are situations in which the THIRD-COUNTRY NATIONAL in question does not reveal his 

identity or citizenship and the authorities cannot establish them. In this case, the THIRD-COUNTRY NATIONAL cannot be returned and 

his return must in consequence be postponed. 
185 German Ministry of Interior 
186 German Ministry of Interior 
187 German Ministry of Interior 
188 Bundesregierung. (2012). Antwort der Bundesregierung auf die Kleine Anfrage der Abgeordneten Ulla Jelpke, Jan Korte, Sevim 

Dagdelen, weiterer Abgeordneter und der Fraktion DIE LINKE. – Drucksache 17/8397 – Zahlen in der Bundesrepublik Deutschland 

lebender Flüchtlinge zum Stand 31. Dezember 2011. 
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parents and their minor children apply for asylum at the 
same time or shortly after one another, the return 
decision of some of them may be postponed to allow for a 
joint return of the family. 

 

In the case of an appeal against a negative asylum 
decision resulting of all reasons except the non-validity of 
the application, the deadline for return is to be postponed 
to 30 days after the final decision taken in the case. 

Art. 38(1), 
AsylVfG 

 
N.A. 

 

7.5 The right to legal stay for third-country nationals pending return or removal 

 

7.5.1 Possibilities for obtaining the right to legal stay for third-country nationals pending return or removal 

 

Germany has defined detailed legal possibilities for granting the right to stay of third-country 

nationals. While the majority of the legal bases apply to all three categories of third-country 

nationals pending return, some of them only aim at providing tolerated third-country nationals a 

possibility to regularize their situation. These are: Arts. 18a(1), 25(5), 25a(1), 25a(2), 104a(1) 

and 104a(2), AufenthG. All of these residence permits are initially restricted to a maximum of 

three years, but can be prolonged and may, after seven years, lead to a settlement permit 

according to Art. 26(4), AufenthG. 

 

Several new legal provisions have been passed since 2006 to ease the regularisation, especially of 

tolerated third-country nationals. Their status being midway between legality and illegality and the 

reasons impeding their expulsion very often persisting, it has been recognized as urgent to create 

new pathways to a regularised situation. Hence, as much as six new legal bases were created 

allowing for the issuance of a residence permit to tolerated third-country nationals.189  

 

New possibilities to obtain a residence permit have been created for: 
- qualified tolerated third-country nationals 

- tolerated third-country nationals living in Germany under this status for a particularly long 

time and where the obstacles to  deportation are unlikely to disappear in the foreseeable 

future 

- youths who have grown up in Germany and successfully completed their education in the 

country.  

All usual conditions such as the level of integration, cooperation with the authorities, no criminal 

record, etc., also apply. Some of the provisions (Arts. 23(1), 104a(1) and 104a(2), AufenthG) 

have been made dependent on a specific due date and linked to additional conditions such as 

independent subsistence (“Stichtagregelung”). Furthermore, the residence permit was restricted to 

two years and would only become unrestricted if the independent subsistence of the third-country  

national was guaranteed within these two years. Because this last condition was not easily met, 

the Conference of Ministers of the Interior prolonged the time-span to become financially 

independent. Against the background of the first due-date-dependent regularisation campaign, of 

a total of ca. 175.000 tolerated third-country nationals at the end of 2006, 99.000 of them being 

in Germany for more than six years, 20.000 have legalized their stay.190 

 

Please note that the following table only presents possibilities for legalisation specific to this 

study’s target group. Options open to aliens other than third-country nationals pending 

return/removal are not considered. 

Table 7.8: Overview of criterion for being granted the right to legal stay 

Criterions Legal basis Numbers 

receiving 

(2008191/2011192) 

                                                
189 According to certain interviewees and respondents. 
190 According to certain interviewees and respondents. 
191 Parusel, B. (2010). The Granting of Non-EU Harmonised Protection Statuses in Germany. Research Study II/2009 in the framework of 

the European Migration Network (EMN), pp. 44-64. 
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A foreigner whose deportation has been suspended may be granted a 
residence permit for the purpose of taking up employment 
commensurate with his or her vocational qualification if the Federal 
Employment Agency has granted approval in accordance with Section 
39, and the foreigner: 
 
1. has, in the Federal territory, 
a) completed a vocational qualification in a state-recognised or 
similarly regulated occupation which requires formal training or a 
course of study at a higher education establishment, or 
b) held a position of employment continuously for two years with a 
foreign higher education qualification which is recognised or otherwise 
comparable to a German higher education qualification and which is 
appropriate to that employment, or 
c) held a position of employment as a skilled worker continuously for 
three years which requires a vocational qualification and has not been 
reliant on public funds for his or her livelihood and that of his or her 
dependents or other members of his or her household within the year 
preceding the application for the residence permit except for payments 
to cover the necessary costs for accommodation and heating, and 
 
2. has sufficient living space at his or her disposal, 
3. has an adequate knowledge of the German language, 
4. has not wilfully deceived the foreigners authority as to 
circumstances of relevance to his or her situation under residence law, 
5. has not wilfully delayed or obstructed official measures to end his or 
her residence, 
6. does not have any links to extremist or terrorist organisations and 
does not support such organisations and 
7. has not been convicted of an offence wilfully committed in the 
Federal territory, whereby fines totalling up to 50 daily rates or up to 
90 daily rates in the case of offences which, in accordance with the 
Residence Act or the Asylum Procedure Act, can only be committed by 
foreigners shall be ignored as a general principle”. 

 

Art. 18a(1), 

AufenthG 

N.A. / 116  

The supreme Land authority may order a residence permit to be 
granted to foreigners from specific states or to certain groups of 
foreigners defined by other means, in accordance with international 
law, on humanitarian grounds or in order to uphold the political 
interests of the Federal Republic of Germany. The order may be issued 
subject to the provision that a declaration of commitment be 
submitted […]. In order to ensure a nationwide uniform approach, the 
order shall require the approval of the Federal Ministry of the Interior. 
Third-country nationals pending return falling under this definition may 
then have their return/removal order overturned. 
 

Art. 23(1), 

AufenthG 

N.A. / 44.382 

”The supreme Land authority may, on petition from a Hardship 
Commission to be established by the Land government by virtue of a 
statutory instrument, order a residence permit to be issued to a 
foreigner who is enforceably required to leave the Federal territory 
(hardship petition). According to the individual case concerned, the 
said order may be issued with due consideration as to whether the 
foreigner's subsistence is assured or a declaration of commitment is 
submitted [...]. A case of hardship will not generally be considered if 
the foreigner has committed an offence of considerable severity”. 
 

Art. 23a, 

AufenthG 

2.678 / 5.695 

”A foreigner who has been the victim of a criminal offence pursuant to 
Sections 232, 233 or 233a of the Criminal Code may also be granted a 
residence permit for a temporary stay, even if he or she is enforceably 
required to leave the Federal territory. The residence permit may only 
be issued if 

 
1. the public prosecutor’s office or the criminal court considers his or 
her temporary presence in the Federal territory to be appropriate in 
connection with criminal proceedings relating to the said criminal 
offence, because it would be more difficult to investigate the facts of 

Art. 25(4a), 

AufenthG 

22 / 49 

                                                                                                                                                  
192 Bundesregierung. (2012). Antwort der Bundesregierung auf die Kleine Anfrage der Abgeordneten Ulla Jelpke, Jan Korte, Sevim 

Dagdelen, weiterer Abgeordneter und der Fraktion DIE LINKE. – Drucksache 17/8397 – Zahlen in der Bundesrepublik Deutschland 

lebender Flüchtlinge zum Stand 31. Dezember 2011 (except where noted). 
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the case without his or her information, 
2. he or she has broken off contact to the persons accused of having 
committed the criminal offence and 
3. he or she has declared his or her willingness to testify as a witness 
in the criminal proceedings relating to the offence”. 
 

A foreigner who has been the victim of a criminal offence pursuant to 
Sections 10(1) or 11(1)3 of the Act on the Fight against Clandestine 
Employment or pursuant to Section 15a of the 
“Arbeitnehmerüberlassungsgesetz” may also be granted a residence 
permit for a temporary stay, even if he or she is enforceably required 
to leave the Federal territory. The residence permit may only be issued 
if 
 
1. the public prosecutor’s office or the criminal court considers his or 
her temporary presence in the Federal territory to be appropriate in 
connection with criminal proceedings relating to the said criminal 
offence, because it would be more difficult to investigate the facts of 
the case without his or her information, and 
 
2. he or she has declared his or her willingness to testify as a witness 
in the criminal proceedings relating to the offence”. 
 

Art. 25(4b), 

AufenthG 

N.A. / N.A.  

“A foreigner who is enforceably required to leave the Federal territory 
may be granted a residence permit if his or her departure is impossible 
in fact or in law and the obstacle to deportation is not likely to be 
removed in the foreseeable future. The residence permit should be 
issued if deportation has been suspended for 18 months. A residence 
permit may only be granted if the foreigner is prevented from leaving 
the Federal territory through no fault of his or her own. Fault on the 
part of the foreigner applies in particular if he or she furnishes false 
information, deceives the authorities with regard to his or her identity 
or nationality or fails to meet reasonable demands to eliminate the 
obstacles to departure”.  
 
(Normally third-country nationals are granted a Duldung status before 
he/she is granted a temporary residence permit according to Art. 
25(5) AufenthG. In practice however, third-country nationals may be 
granted a temporary residence permit right away (without a prior 
Duldung), if his or her departure is impossible in fact or in law and the 
obstacle to deportation is not likely to be removed in foreseeable 
future, according to Art. 25(5) AufenthG). 
 

Art. 25(5), 

AufenthG 

30.861 / 47.743 

A tolerated third-country national born in Germany or who entered 
Germany before completion of his 14th birthday may be granted a 
residence permit if he has dwelled in Germany continuously in the past 
6 years, has gone to school for the past 6 years or earned a 
(professional) degree recognized in Germany and the application for 
residence is handed in after completion of his 15th birthday and before 
completion of his 21st birthday, as long as his integration is 
guaranteed. 
 

Art. 25a(1), 

AufenthG 

N.A. / 187 

Parents or a single custodian of a minor child according to Art. 25a(1), 
Residence Act, as well as minor children living in the familial 
community, may also be granted a residence permit if he is 
cooperating with the authorities and his living is secured. 
 

Art. 25a(2), 

AufenthG 

N.A. / 15 

“A foreigner whose deportation has been suspended should be granted 
a residence permit where he or she has been continuously resident in 
the Federal territory for at least eight years on 1 July 2007, or, if he or 
she lives together with one or several minor, unmarried children as a 
family unit, where he or she has been continuously resident in the 
Federal territory for at least six years on the said date, by virtue of his 
or her deportation having been suspended, his or her residence being 
permitted or a residence permit having been issued on humanitarian 
grounds and he or she 
 
1. has sufficient living space at his or her disposal, 

2. has an adequate knowledge of the spoken German language 
corresponding to level A2 of the Common European Framework of 
Reference for Languages, 

Art. 104a(1), 

AufenthG 

24.314 / 4.772 
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3. furnishes proof that any children of school age actually attend 
school, 
4. has not wilfully deceived the foreigners authority as to 
circumstances of relevance to his or her situation under residence law 
and has not wilfully delayed or obstructed official measures to end his 
or her residence, 
5. does not have any links to extremist or terrorist organisations and 
does not support such organisations and 

6. has not been convicted of an offence wilfully committed in the 
Federal territory, whereby fines totalling up to 50 daily rates or up to 
90 daily rates in the case of offences which, in accordance with the 
Residence Act or the Asylum Procedure Act, can only be committed by 
foreigners shall be ignored as a general principle. 
 
Where the foreigner ensures his or her subsistence independently by 
means of an economic activity, the residence permit shall be granted 
pursuant to Section 23 (1), sentence 1. It shall otherwise be issued 
pursuant to sentence 1; it shall apply as a residence title pursuant to 
Chapter 2, Part 5; Sections 9 and 26 (4) shall not apply. The 
requirement stated in sentence 1, no. 2 may be waived until 1 July 
2008. The requirement stated in sentence 1, no. 2 shall be waived if 
the foreigner is unable to meet it on account of a physical, mental or 
psychological illness or handicap or on grounds of old age.” 
 

“An unmarried child of full age whose deportation has been suspended, 
said child being the child of a foreigner whose deportation has been 
suspended and who has been continuously resident in the Federal 
territory for at least eight years on 1 July 2007, or, if he or she lives 
together with one or several minor, unmarried children as a family 
unit, where he or she has been continuously resident in the Federal 
territory for at least six years on the said date, by virtue of his or her 
deportation having been suspended, his or her residence being 
permitted or a residence permit having been issued on humanitarian 
grounds, may be granted a residence permit pursuant to Section 23 
(1), sentence 1 where said child was a minor at the time of entering 
the Federal territory and where it appears, on the basis of the child’s 
education and way of life to date, that he or she is capable of 
integrating into the way of life which prevails in the Federal Republic of 

Germany. The same shall apply to a foreigner who has been 
continuously resident in the Federal territory for at least six years as 
an unaccompanied minor by virtue of his or her deportation having 
been suspended, his or her residence being permitted or a residence 
permit having been issued on humanitarian grounds, where it appears, 
on the basis of the child's education and way of life to date, that he or 
she is capable of integrating into the way of life which prevails in the 
Federal Republic of Germany”. 

Art. 104a(2), 

AufenthG 

955 / 369 

Single minors having completed their 14th birthday on July 1st 2007 
may be granted a residence permit if they have been in Germany for 
at least 6 years under legal or toleration status, speak German, has 
integrated into German living conditions due to schooling or living and 
his living situation is secured. 

Art. 104b, 

AufenthG 

113 / 75 

 

7.5.2 Rights granted to third-country nationals that have obtained a legal right to stay 

 
With a residence permit some aspects of the third-country nationals’ residence in Germany 

change. As an example, it becomes easier to find an employment, as employers recognize a 
residence permit as a more permanent situation than the toleration status. Also, the third-country 
nationals may benefit from welfare policies according to the regular legislation, as opposed to the 

Asylum Seeker Benefits Act (AsylbLG).193 
 
A residence permit (“Aufenthaltserlaubnis”) is always restricted, but may be prolonged.194 After 

seven years holding a residence permit, third-country nationals may under certain conditions be 
granted a settlement permit (“Niederlassungserlaubnis”) which is an unrestricted residence 
permit.195 Both permits are nullified when the holder leaves Germany for more than six months, 

                                                
193 According to certain interviewees and respondents. 
194 Art. 7(1), AufenthG. 
195 Art. 9(1), AufenthG (see § 26(4) AufenthG). 
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except in the case of a settlement permit held for more than 15 years.196 Exceptions of this rule can 
be applied by the authorities and the six month period extended.  

 

7.6 Effects of the current legal basis and actual situation for third-country nationals pending 

return or removal 

 

7.6.1 Fostering the protection of human rights  

According to the interviewees of the non-governmental sector, deportation procedures can be 

considered inhumane, for example when third-country nationals pending return (including 

tolerated third-country nationals) are taken from their homes very early in the morning without 

prior notice. Tolerated third-country nationals and those detained pending return which have been 

in Germany for less than a year can be removed without being informed about the exact date of 

the implementation of their actual deportation in advance. Moreover, it was mentioned that the 

right to privacy and family unity according to Art. 8, European Convention on Human Rights 

(ECHR) is not always strictly respected.197 Although the preservation of family unity is legally 

recommended in the Residence Act, it is not an obligation and therefore lies in the discretion of the 

implementing authorities. The discretion however has to take the ECHR and the Art 6 of German 

Grundgesetz into account. Therefore, the authorities have to decide whether it can be expected 

from the third-country nationals to establish their family unity abroad. It was claimed by some of 

the interviewees of the non-governmental sector that it is sometimes not considered when 

deporting third-country nationals pending return, even though it is one of the fundamental human 

rights as specified in Art. 8 of the ECHR.198 This can then lead to situations where one part of the 

family is deported to its country of origin, while the other part is not deported or even allowed to 

stay in Germany. 

 

Certain NGOs point to the fact that the assignment of third-country nationals pending 

return/removal to a specific geographic area, the so-called Residenzpflicht, which they can only 

leave upon special permission, represents a breach of Art. 13 of the Universal Declaration of 

Human Rights.199 It provides for the “right to freedom of movement and residence within the 

borders of each state”. 

 

7.6.2 Public opinion 

Two different views have established themselves in Germany considering the handling of illegal 

third-country nationals in general. The first view considers illegal third-country nationals foremost 

as breaking the law. They hence have a legal view on them. The second view, commonly from 

representatives of the civil society, such as charities, NGOs and the like, underline the human 

rights side of the problem of illegal migration. They not only consider the third-country nationals in 

question as responsible of their situation, but rather consider demand and support originating in 

the destination countries as a part in fostering the problem.200  

 

The number of humanitarian immigrants is meaningful to the public opinion. The particularities of 

residence permissions for tolerated third-country nationals however are rather of interest to 

specialists. The past years’ ministry’s work concerning legislative steps to create possibilities to 

regularize irregular third-country nationals’ situation has been recognized by the civil society 

                                                
196 Art. 51, AufenthG. 
197 According to certain interviewees and respondents. 
198 Pelzer, M. & Schodder, M. (2010). Abschiebung: die Härte deutscher Migrationspolitik. Retrieved May 9th, 2012, from 

<http://www.migration-boell.de/web/migration/46_2636.asp> 
199 Gesellschaft für bedrohte Völker (Ed.). (2001). Ökonomische, Soziale und kulturelle Rechte für Asylbewerber und geduldete 

Flüchtlinge in Deutschland. Retrieved June 06th, 2012, from 

<http://www.gfbv.de/inhaltsDok.php?id=275&stayInsideTree=1&backlink=uneu_un_liste.php?year=2001&PHPSESSID=1dfd893acdf021

35be5240b0fc72e5bf > 
200 Schneider, Jan (2012). Maßnahmen zur Verhinderung und Reduzierung irregulärer Migration. Working Paper 41 der Nationalen 

Kontaktstelle des EMN und der Forschungsgruppe des Bundesamtes Studie der deutschen nationalen Kontaktstelle für das Europäische 

Migrationsnetzwerk (EMN), p. 27. 
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actors. While individual cases often create large waves of solidarity, in general it is more the 

specialized public that is interested in this topic.201 

 

7.6.3 Secondary movements and pull factors 

While the number of deportations has steadily diminished over the past years, the number of 

third-country nationals transferred to other EU member states has increased. In 2011, the German 

federal government applied for 9.400 Dublin cases, of which almost 3.000 were subsequently 

carried out. According to this, every fourth asylum application is tried to be handed over to 

another Schengen associated states. Most Dublin cases are transferred to Italy, Poland and 

Sweden.202  

 

However, since standards in the asylum procedures and infrastructure to welcome and 

accommodate third-country nationals vary very much across the EU, the interviewees 

acknowledged that secondary movements within the EU and Schengen area have increased. Many 

third-country nationals hence find themselves transferred to the member state where they first 

entered the EU several times, as they return to other states each time. This results in transferrals 

back and forth across the EU, a procedure criticised by NGOs in Germany.203 

 

Some of the interviewees claim that social care benefits granted in Germany act as pull-factors, as 

they are relatively high in comparison to other EU countries, although the Aliens Law is rather 

restrictive and therefore deterring illegal immigration. The living conditions in Germany themselves 

are also considered a pull factor by these interviewees. Nevertheless, the Federal Constitutional 

Court recently ruled that the social benefits granted to asylum seekers so far breach the basic 

right to guarantee a humane minimum subsistence level. Therefore, social benefits will be 

increased to match the minimum level for subsistence granted to German citizens.  

 

Another pull factor mentioned by the interviewees for specific groups of THIRD-COUNTRY 

NATIONAL is the presence of large communities of fellow citizens. In Germany this is the case for 

Turkish, Afghan and Iranian communities, as well as of citizens of the FYRM.204 

 

The interviewees stated that an EU-wide harmonisation of legal bases would lead to the creation of 

comparable legalization hurdles, thereby eliminating secondary migration movements through the 

levelling of national legislations. This harmonisation would however need to be actually 

implemented and not only legally decided upon. The discrepancy of implementation in the member 

states was emphasized to be a source of inefficiency, causing disadvantages for those member 

states actually applying harmonized European laws.  

 

 

7.7 Data sources 

 

7.7.1 Respondents 

Bundesministerium des Innern der Bundesrepublik Deutschland - Referat M I 3 - Ausländerrecht / 

Federal Ministry of the Interior of the Federal Republic of Germany – Division M I 3 – Alien 

legislation  

 

Fluchtpunkt (NGO) 

 

Proasyl (NGO) 

 

                                                
201 According to certain interviewees and respondents. 
202 Mai, M. (2012). „Sie spielen Fußball mit uns“. TAZ. Die Tageszeitung. [29.03.2012]. Retrieved May 9th, 2012 from 

<http://www.taz.de/Proteste-gegen-Dublin-II/!90634/> 
203 According to certain interviewees and respondents. 
204 According to certain interviewees and respondents. 
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AsylbLG: Asylbewerberleistungsgesetz / Asylum Seeker Benefits Act 

 

AsylVfG: Asylverfahrensgesetz / Asylum Procedure Act 

 

AufenthG: Aufenthaltsgesetz / Residence Act 

 

BeschVerfV: Beschäftigungsverfahrensverordnung / Decree on Employment Procedure 
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IOM: International Organisation for Migration 

 

REAG/GARP: Reintegration and Emigration Programme for Asylum-Seekers in Germany / 

Government Assisted Repatriation Programme  

 

SGB: Sozialgesetzbuch / Civil Code 
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8. DENMARK 

8.1 Summary 

 

 Third-country nationals pending return or removal in Denmark (referred to as people in return 

position) are all considered to be illegally staying in Denmark.  

 

 With respect to their rights and situation, three different categories of third-country nationals 

pending return/removal can be identified: 

- Third-country nationals that cooperate on the return, but who cannot be returned for 

reasons out of their control (usually the situation in their home country) 

- Third-country nationals that do not cooperate on the return 

- Third-country nationals that cannot be returned due to the non-refoulement principle but 

who cannot be granted a residence permit or similar regularisation due to a committed 

serious crime. This is referred to as “Toleration Status”. 

 

 There are by far most third-country nationals that do not cooperate (513 in April 2011) and 

least on toleration status (38 in March 2012). In March 2011 there were 139 cooperating. 

 

 As a principle all third-country nationals in a return position live in accommodation centres set 

up specifically for failed asylum seekers, although private housing is possible in specific 

cases.205 At the centres they have access to basic health care and food. Children have access to 

education either at the centre or in public schools in the local area. If the third-country 

nationals do not live in these centres, they receive a basic financial allowance to buy and 

prepare food. They do not have the right to work. 
 

 The general principle is that the third-country nationals who cooperate with the authorities on 

their return live under the best conditions. They might receive pocket money, they might 

participate in internships at the centre, they are more likely to be allowed to stay in the centre 

they lived in during the asylum application period (other failed asylum seekers are moved to 

special centres for failed asylum seekers) or private housing etc.  
 

 Third-country nationals on Toleration Status are in principle subject to all “motivation 

enhancing instruments” available in the Danish legislation. This includes living in special 

centres for third-country nationals in return position, having to report to the police daily, not 

receiving pocket money etc. 
 

 The use of “motivation enhancing instruments” is decided on a case-by-case basis, and the 

three categories are therefore not clear cut.  
 

 There are special centres for seriously ill third-country nationals, for single women, 

unaccompanied minors and victims of trafficking. Most centres have special family units where 

families can live together in small two-room houses. Pregnant women are not returned two 

months before and after their due date. 
 

 Only third-country nationals who cooperate have an option of obtaining a right to legal stay 

based on the return being unrealistic. This requires that they have assisted in the return 

efforts for 18 consecutive months, and that the return is considered futile for the time being 

according to the information available. It is left to the administration to assess the exact 

implication of the two central concepts of “cooperation” and “futile”. 

Table 8.1: General overview of the rights of third-country nationals pending return or removal 

Family unity Health care Education  Labour market Reception conditions 

Yes – with 
exceptions 
especially for 

Necessary healthcare 
beyond emergency 
healthcare 

Only for the ones 
cooperating, 
although rare in 

No – the ones 
cooperating 
have limited 

In special centres for 
third-country nationals 
in return position – with 

                                                
205 Assessed on a case by case basis, not regulated by the law. 
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the ones on 
toleration 
status 

 
 
Children full access 

practice.   
 
Children full access 

access to 
internships in 
the centres.206 

some exceptions 
especially for the ones 
cooperating 

 

Table 8.2: Possible access to legalisation specifically developed for third-country nationals pending return 
or removal 

If return is futile even though the third-country national is cooperating 

A third-country national can obtain a temporary residence permit if (s)he has assisted in the return efforts 
for 18 consecutive months, and  the return is considered futile for the time being according to the 
information available. It is left to the administration to assess the exact implication of the two central 
concepts of “cooperation” and “futile”. 

 

 

8.2 Categories of third-country nationals pending return/removal 

 

In Denmark an official postponement of a return or removal does not exist. Third-country nationals 

that cannot be returned or removed are still perceived as pending return and hence as illegally 

staying in Denmark.  

 

The situation and to a lesser extent the rights of persons having received a return order 

nevertheless depend on the following three main factors: 

1. The reason for the return order (persons being expelled due to having committed a felony 

are more likely to be met with the most severe restrictions available in the legislation) 

2. The willingness to cooperate with the police with respect to their return (persons that do 

not cooperate are more likely to be met with the most severe restrictions available in the 

legislation) 

3. The reasons for which the return or removal cannot be executed. Denmark applies a 

special status (so-called “tålt ophold”) in two different situations. First, persons that have 

been excluded from refugee status (according to art. 1.F of the Geneva Convention) due to 

e.g. having committed war crimes or crimes against humanity but where the person's 

safety or physical integrity would be endangered if (s)he were to return to the country of 

origin. Secondly, persons who have been expelled due to a conviction of a crime and who 

due to this conviction (depending on the nature of the crime) either cannot obtain 

residence permit or the residence permit has been withdrawn.  

 

In principle one can also talk about a fourth category of third-country nationals pending 

return/removal. This would be for example third-country nationals whose work permit expired and 

who are awaiting a new contract, au-pairs that ended their position and started an education but 

whose papers have not yet been regulated, etc. This group of third-country nationals is not 

included in this study, as their situation will usually get regulated within a limited time frame. They 

are in principle expected to leave Denmark until their situation is regulated. If they stay in 

Denmark they do not have access to services or support. 

Table 8.3: Overview of categories of third-country nationals pending return/removal  

 Cooperates and agrees Does not cooperate or does 
not agree 

Toleration status 
(tålt ophold) 

Who The person is considered 
illegally staying, and the 
legal status follows 
indirectly from Art. 30 in 
the Aliens Act which 
stipulates that an alien, 
who is not entitled to stay 
in Denmark, must leave 
the country.  

The person is considered illegally 
staying, and the legal status 
follows indirectly from Art. 30 in 
the Aliens Act which stipulates 
that an alien who is not entitled 
to stay in Denmark, must leave, 
and if not voluntarily, the police 
must make arrangements for 
his/her departure (Art. 30, 
section 2).  
 

A person who remains 
in Denmark and who 
falls under the category 
of “tolerated status” is 
considered illegally 
residing. The situation 
is not directly regulated 
by law but follows 
indirectly from Art. 
10(1) in the Aliens Act.  

Number of 139  513 38 (March 2012) 

                                                
206 Denmark is currently in the process of changing this practice, so that TCNs pending return or removal and cooperate are allowed to 

work if their return has been delayed for more than 6 months.    
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persons (as of 
April 2011)207 

Papers stating 
their right to be 
in DK  

Yes, their papers state 
that they are in return 
position. 

Yes, their papers state that they 
are in return position. 

Yes, their papers state 
that they are in return 
position. 

 

If a third-country national pending return or removal flees the accommodation centre or fails to 

report to the police, they are considered illegally staying in Denmark and lose the right to 

accommodation, healthcare beyond acute and life threatening issues, education (as they can get 

reported to the police) and basic support. It is considered a criminal offence providing shelter or 

labour to illegally staying persons. They are no longer considered as being in a return position and 

hence are not covered by this study. 

 

8.3 Overview of the rights and the actual situation of third-country nationals pending 

return or removal 

 

In all instances the legal basis describing the rights of the persons having received a return order 

is the same as the legal basis describing the rights of asylum seekers according to Art. 7 and Art. 

48 (e) of the Danish Aliens Act. The rights and entitlements of asylum seekers are mainly 

described in Chapter 6 of the Aliens Act. 

 

Specific rules apply to persons that cannot be returned due to the principles of non-refoulement 

(art. 31) or who have been expelled by final judgment, but who have not been remanded in 

custody (varetægtsfængslet). If follows from these specific rules (Art. 42 (a), section 8-9) that: 

1. Unless particular reasons make it inappropriate, they must stay at specific accommodation 

centres (section 8) 

2. The authorities are obliged to check if the third-country nationals in fact observe this rule 

and have taken up residence in the accommodation centre (part 9) 

 

Furthermore, financial restrictions will apply to third-country nationals that do not cooperate in the 

return process (financial support will be reduced (Art. 42 (a), section 11). Apart from these 

exceptions, the rights (and legal basis) are the same as for asylum seekers. The rights are 

presented in the table below.  

 

As each case is highly complex, individual regards are always taken into account. As an example, 

not all the third-country nationals who fall under the toleration status are required to stay at the 

centres for third-country nationals in return position. This depends on the circumstance of their 

specific situation such as the nature of the crime (in view of general public perception) they have 

committed, their family relations (for example if they have a family living in Denmark that can 

take care of them), etc. There can also be differences with respect to how often third-country 

nationals are asked to report to the police.  

 

With respect to employment, it should be mentioned that irregular third-country nationals can go 

straight to the tax offices and get a tax-card, which they can use to get a job, as most employers 

will think that they are legal due to the card. However, the tax-authorities are in fact not 

systematically investigating the right of a third-country national to legally stay in Denmark before 

issuing the card. In the first three quarters of 2011, 164 persons were fined, or expelled due to 

having worked illegally. There is however no information about whether some of them were 

already in a situation pending return. 

 

It should be mentioned that Denmark is currently in the process of changing practice with respect 

to third-country nationals cooperating on their return. In a recent statement, the Ministry of 

Justice said that: “All asylum seekers will be allowed to work and to move out of centres after six 

months, if they co-operate in the handling of their case and the planning of their return journey if 

                                                
207 Information was missing on 152 failed asylum seekers. 116 persons were expected to have left the country, but are not accounted 

for. Source: Statusredegørelse, første halvår 2011. Information about the number of persons on “toleration status” was provided by e-

mail. 



 

 

 

105 

 

their application is rejected.” Some 286 million kroner have been set aside to fund the new 

measures, which also include improved programmes for education, training and healthcare208.

                                                
208 Article in The Copenhagen Post, June 14th 2012. 
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Table 8.4: Rights of persons agreeing to be returned and cooperating in the return process 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  According to the 
Marriage Act provision 
11 a, a marriage can 
only be entered into 
when both parties have 
Danish citizenship or 
legal residence in 
Denmark. Under 
exceptional 
circumstances, and in 
particular in cases of 
long de facto residence 
in Denmark, this 
requirement can be 
waived.209 
 
 

Entitled to healthcare 
if this is deemed 
necessary in order to 
maintain the third-
country national (Art. 
42 (a)).  

 

 

Entitled to 
vocational 
education and 
training relevant for 
their reintegration 
in the country of 
return (not Danish 
language). They 
cannot be returned 
until the agreed 
training has been 
concluded 
irrespective of the 
original date of 
return (Aliens Act, 
§ 33 a.)  
 

 

Persons in a position 
pending return cannot 
take up employment 
(Aliens Act Art. 13).  
 
If above the age of 17 
they may participate in 
activation in the form of 
internal production 
activities and unpaid 
voluntary work. (Art. 42 
(e)).  
 
In Denmark neither labour 
law nor collective 
agreements expressly 
exclude work on an 
irregular basis from their 
protective scope and trade 
unions are entitled, in case 
of breaches, to bring cases 
before the Labour Court210. 

The main rule is that failed asylum seekers 
who has been issued with a return order will 
be lodged at an accommodation center, 
although exemptions are made i.e. if he is 
formerly legal resident or he has contracted 
marriage with a person residing in 
Denmark. Also, if he has sufficient means of 
his own, he may be ordered to pay for the 
expenses (Art. 42 (a) Section 4).  
 
The person will receive a basic daily 
allowance (dkr. 40.71 daily) if the 
accommodation centre does not offer free 
meals. 

 
If the person is carrying for children below 
the age of 18, a maintenance supplement is 
also provided (per child dkr. 47.50 if in 
accommodation without food and dkr. 6.79 
if in accommodation with food for the first 
two children. Dkr. 33.93 for a child beyond 
the first two if in accommodation without 
food211).    
 
All persons residing in accommodation 
centers are contractual obliged (Art. 42 (c)) 
to assist in running of the accommodation 
center taking their skills into account. If a 
person fulfills the contract, which also 
stipulates the courses and tuitions, 
activation etc. the person should participate 
in, an additional allowance will be paid (Art. 
42 (b), section 8).  
 

 
 

Specific for 
vulnerable 
groups 

 Children generally 
have the same rights 
as Danish citizens. 

 

Children of school 
age who are 
staying in Denmark 

shall participate in 

 There is an accommodation centre 
specialised in taking care of unaccompanied 
minors. 

Unless 
exceptional 
reasons make it 

inappropriate, 

                                                
209 See also: “Fundamental rights of migrants in an irregular situation in the European Union”. 
210 Fundamental Rights Agency: “Fundamental rights of migrants in an irregular situation in the European Union”. 
211 2006 prices as referred in the Aliens Act Article 42b. 
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There is an 
accommodation 
centre (Kongelunden) 
that is specialised in 
taking care of the 
seriously ill.  

separately arranged 
tuition or in tuition 
measuring up to 
the general 
requirements under 
the separately 
arranged tuition 
(Art. 42(g))  

an 
unaccompanied 
minor who is 
staying in 
Denmark will 
have a 
representative 
appointed for 

safeguarding his 
interests (Art. 
56 (a)) 

Actual 
situation 

Families having waited 
for more than three 
years after a failed 
asylum application are 
offered housing outside 
of the accommodation 
centres212.  
 
In special cases the 
alien can be allowed to 
live in private 
accommodation. This 
can for example be 
allowed if he/she 
during the asylum 
application process 
were living in private 
accommodation, with a 
person that can 
support him/her 
financially and with 
whom he/she has a 
child below the age of 
seven. 

There are nurses, 
healthcare workers 
and doctors at the 
accommodation 
centres, as the third-
country nationals do 
not have access to 
the normal 
healthcare system.  
 
The doctors at the 
centres can refer to a 
specialist (including 
psychiatry and 
physiologist), 
dentists or the 
hospital if needed 
and the authorities 
accept to pay213. 

Access to the 
general educational 
system is in 
practice very 
limited for adults. 
Barriers are the 
need for a 
residence permit 
and internships 
being an integrated 
part of the 
education since the 
TCNS pending 
return/ removal are 
not allowed to 
participate in 
external 
internships. 
 
For children in 
accommodation 
centres there is 
access to education 
although there has 
been some criticism 
of the quality of in-
centre education 

programmes. The 
children receive a 
diploma214. 

Some participate in 
internal internships at the 
centre (hairdresser, driver, 
shop assistant etc.). 
 
Routine workplace 
inspections are generally 
target labour law 
violations and only detect 
migrants in an irregular 
situation as a side effect. 
There have not been any 
Labour Court rulings to 
date on claims by migrants 
in an irregular situation215. 

They are often not moved to the centre for 
third-country nationals in return position, 
but are allowed to stay where they were 
during the treatment of their asylum 
application (if failed asylum seekers). 
Overstayers will often be living in private 
accommodation while other irregular 
migrants with a return order will be staying 
at the centre for third-country nationals 
pending return.  

 

                                                
212 Originally only families from Iraq, Iran, Somalia or Kosovo, but the current government is looking into extending this to other families. Source: “Herre I eget hus – En undersøgelse af asylansøgende familiers 
trivsel efter udflytning tile gen bolig” 
213 Website of Red Cross who manages the accommodation centres: http://frivillig.drk.dk/sw39915.asp 
214 Fundamental Rights Agency: “Fundamental rights of migrants in an irregular situation in the European Union”. 
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Table 8.5: Rights of persons not agreeing to be returned and/or not cooperating in the return process 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  As Table 4 As Table 4 No access No access. Obliged – unless particular reasons 
make it inappropriate – to stay at 
the accommodation center or take 
up residence at a specific center.  
 
As (s)he then is not cooperating or 
assisting the police in making the 
necessary arrangements for 
departure, the authorities shall 
decide (unless particular reasons 
make it inappropriate) that (s)he 
should not receive cash allowances 
if (s)he is lodged at a center with 
free meals (Art. 42(a) section 11). 
If (s)he is lodged at a center 
without free meal, he will however 
still receive the basic allowance.  

The police may decide that the person 
shall report to the policy at specified 
times (Art. 34).  
 
The policy may order the person to 
deposit his passport and travel 
documents or provide a bail including 
similar measures (Art. 34, section 1)  
 
(S)he may also be remanded in custody 
when this is found to be necessary or if 
other measures are deemed insufficient 
to ensure the cooperation with the policy 
on the return as well as the enforcement 
of a return order. Time limits apply(Art. 
36)   
 
 
 

Specific for 
vulnerable 
groups 

 As Table 4 As Table 4  As Table 4 As Table 4 

Actual 
situation 

As Table 4, but 
private 
accommodation 
is less likely 

As Table 4 As Table 4 
with respect 
to the 
children 

As Table 4, apart from the fact 
that they do not participate in 
internal internships. 

They are likely to be ordered to 
reside in the specific 
accommodation centre for third-
country nationals pending return or 
removal. 

 

 

                                                                                                                                                                                                                                 
215 Fundamental Rights Agency: “Fundamental rights of migrants in an irregular situation in the European Union”. 
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Table 8.6: Rights of persons who hold a toleration status (tålt ophold) 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  As Table 4 As Table 4 No access No access If a person falls under the tolerated 
status he is then obliged – unless 
particular reasons make it 
inappropriate – to stay at a specific 
center for third-country nationals in 
return position (Art. 42, section 8). 

The authorities may decide to reduce 
the cash allowance if free meals are 
provided for at the center.  

The police shall decide (unless particular 
reasons make it in appropriate) that the 
person report to the policy at specific 
times and to ensure that the policy is 
aware of the persons whereabouts (Art. 
34, section 3). 

If the person repeatedly has failed to 
observe a residence order the policy 
must record this entry into and exist 
from the centre by means of an 
electronic tag fitted to his body as a 
means of tighter control of the 
observance of the residence order (Art. 
34 (a)). 

Specific for 
vulnerable 
groups 

 Children would 
not fall in this 
category 

Children would 
not fall in this 
category 

 Children would not fall in this 
category 

Children would not fall in this category 

Actual 
situation 

As Table 4, but 
private 
accommodation 
outside the centre 
for third-country 
nationals pending 
return is very 
unlikely. 
 
As they have to 
report to the police 
every day, it can 
be difficult to 
maintain family 
relations, if the 
family does not live 
in the reception 
centre. 

Spending often  
lengthy time in 
the centres has 
been 
documented to 
be detrimental 
to both the 
physical and 
psychological 
health of asylum 
seekers, 
especially 
children216 

Adults that have 
to report to the 
police several 
times a week can 
have difficulties in 
participating in 
education outside 
of the centre and 
it can be difficult 
to provide high 
quality training 
inside the centre 
on all subjects. 

 Only on rare occasions will they be 
allowed to live outside centre 
Sandholm, which is the main 
accommodation centre in Denmark. 
 
Art. 42 (a) section 9, is applied 
through reporting, which means that 
in practice the person must every 
morning at 10 am report to the 
police at the accommodation centre.  
 

People at the accommodation centre 
generally reports daily to the police, 
people accommodated elsewhere 
normally reports twice a week. 

 

                                                
216 Source: “Herre I eget hus – En undersøgelse af asylansøgende familiers trivsel efter udflytning til egen bolig” 
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8.4 Main reasons for postponement of the return or removal 

 

There are several reasons for a return or removal to be postponed. Some are specifically 

mentioned in the legislation, while others are of more practical nature. Only one of the reasons for 

postponement leads to an actual change in the status of the third-country national. If a minor 

applies for asylum and the application is rejected, but the minor cannot be returned as there is 

reason to assume that he or she in fact will be placed in an emergency situation (no family ties or 

network) upon a return to the country of origin, the minor can obtain a residence permit. The 

permit will automatically run out when the third-country national turns 18, and (s)he will be 

returned based on the original return decision. This postponement is actually a temporary 

legalisation, with the return order still pending. 

 

None of the other reasons for postponement change the actual status of the third-country national. 

However, postponement due to the principle of non-refoulement, in cases where the third-country 

national cannot be granted a right to stay as a consequence of having committed a serious crime, 

can lead to a tolerated status. Toleration status is an administrative practice, rather than a legal 

status. Third-country nationals on toleration status are as a principle subject to the most 

restrictive measures in the legislation. 

Table 8.7: Overview of reasons for postponement of return 

 Description Legal 
basis  

Estimated 
number 
(2011) 217 

Legal / 
humanitarian 

A third-country national may not be returned to a country 
where he will be at risk of the death penalty or of being 
subjected to torture or inhuman or degrading treatment or 
punishment, or where the alien will not be protected 
against being sent on to such country. Also a third-
country national may not be returned to a country where 
he will risk persecution on the grounds set out in Article 1 
A of the Convention relating to the Status of Refugees (28 
July 1951), or where he will not be protected against 
being sent on to such country (non-refoulement). 

Article 31 

 

38 on toleration 
status218 
 
 
 

It is possible to issue a residence permit to 
unaccompanied minors who applied for asylum ahead of 
the 18th birthday if there is reason to assume that he or 
she in fact will be placed in an emergency situation (no 
family ties or network) upon a return to his country of 
origin. The residence permit will only be temporary and 
run out once the person turns 18 years. 

Article 9 
(c), 
section  
3 

 

Pregnant women are not returned two months before and 
two months after they are to give birth.  
 

None 

 

Practical or 
technical 

The country of return is not willing to accept the third-
country national if he/she does not have the relevant 
papers and/or return voluntary 

None 94 from Iran 
 

The country of return is not willing to accept the third-
country national for example if they belong to an ethnic 
minority 

None 27 from 
Azerbaijan 
15 stateless 
Palestinians  

The necessary papers cannot be identified None Common 

Long periods for assessing the cases in the country of 
return. In some countries the delay is often of up to 
several years. 

None Common  

No systems / authorities in the country of return with 
whom returns can be arranged 

None 53 from Somalia 

Policy choice If a person has been subjected to human trafficking, the 
authorities can extend the time-limit for departure. The 
same apply if the person is cooperating concerning a 
prepared return. The time-limit for departure must 
however not exceed 100 days. 

Article 33  

If a person has agreed to conclude a contract with the Article 33  

                                                
217 Unless otherwise stated the numbers are from Rigspolitiet: ”Status på arbejdet med udsendelse af afviste asylansøgere”, June 2011 
218 According to a mail from the authorities 
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Danish Immigration Service about an upgrading course 
and voluntary departure (Article 43 (c)) then he shall only 
leave once the upgrading course in Denmark has been 
completed or is ended. 

(a) 

A date for return or removal can be postponed if specific 
reasons call for it (not further specified). 

Article 33 
c. 

 

 

 

8.5 The right to legal stay for third-country nationals pending return/removal 

 

8.5.1 Possibilities for obtaining the right to legal stay for third-country nationals pending return/removal 

 

It is in general difficult for third-country national pending return/removal to obtain a right to legal 

stay. The ones cooperating with the police regarding the departure or return are most likely to 

obtain a residence permit, as provided for in Article 9 (c), section 2 of the Aliens Act (see below). 

Apart from this it is only new applications on new grounds or new information that can lead to 

legalisation. 

 

It should be noted, that it follows from the definition of tolerated status that none of the below 

mentioned types of residence permits can be given to persons falling under this specific status as 

they are precisely “tolerated”, and thus cannot be legalized.  

 

Third-country national minors with a return or removal order, who cannot be returned because 

there is reason to assume that (s)he will be placed in an emergency situation upon a return to 

his/her country of origin will be temporarily legalized but will lose this status, when (s)he turns 18. 

Table 8.8: Overview of criterions for being granted the right to legal stay 

Criterions Legal basis Numbers 

receiving 

(2011) 

If a failed asylum seeker is fully cooperating with the authorities on his or her 

return, a residence permit may be issued, upon application, if the return of the 

alien has not been possible for at least 18 months, or if the person has 

assisted in the return efforts for 18 consecutive months, and return is to be 

considered futile for the time being according to the information available219.  

Article 9 (c), 

section 2  

 

 

1220 

It is stated in the Aliens Act that a decision according to which a person whose 

application for asylum has been refused and who cannot be returned from 

Denmark (according to the non-refoulement) must be changed if the basis 

referred to in the decision is no longer present. In other words, if the situation 

changes for the TCN or in the country of origin, and the person subsequently 

will be eligible for asylum, then the authorities must reopen his or her case.  

Article 32 (b) 

 

 

After having received a return order a TCN can “change track” meaning apply 

for legal stay on new grounds. 

None  

After having received a return order a case can be reopened and the TCN 

obtain a right to legal stay due to new information in the case. 

None  

 

 

8.5.2 Rights granted to third-country nationals that have obtained a legal right to stay 

 

Third-country nationals that have been in a return situation will, once they obtain residence 

permit, obtain the same legal rights as any other third-country national residing in Denmark, 

including the right to work. They have the right to vote at local elections but not in national 

elections unless they become Danish citizens (and renounce their other citizenship). 

 

                                                
219 See also FRA: ”Fundamental rights of migrants in an irregular situation in the European Union”. 
220 According to an article in a Danish newspaper this is the total number from January 2010 to June 2012. In the period 2001-2009, 203 

such permissions were given. Source: Information, 8. June 2012: “Ingen genvej til opholdstilladelse”) 
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Residence permits in Denmark are issued with a possibility of permanent residence or for the 

purpose of temporary stay and may be time-limited. To obtain permanent residence the third-

country national who has been pending return, has to fulfil the same criteria as other third-country 

national.  
 

8.6 Effects of the current legal basis and actual situation for third-country nationals 

pending return or removal 

 

8.6.1 Fostering the protection of the human rights 

 

Especially the “Toleration Status” has met criticism both nationally and internationally. The issue is 

not so much the rights and situation of the people on toleration status, but more the fact that they 

are not likely to obtain a right to legal stay or return to their country of origin. This means that 

they risk spending a lifetime in a return position with very little possibility of a normal life. The fact 

that they have to report twice a week and that they have to sleep at the centre for third-country 

nationals pending return or removal makes it almost impossible to have a family life, to participate 

in education etc. The status has been criticised for being similar to punishment without time limit, 

which can be disproportionate to the crime committed.  

 

In a 2008 hearing on changes in the aliens act relating to the toleration status, the Danish politico-

legal association remarked that they expect that in most cases the requirement to report at the 

police would not be in accordance with the requirement for proportionality.  

 

As late as in March 2012 it was once again discussed in the Danish media if “toleration status” 

should be abandoned in Denmark221. There however does not seem to be a change of rules on the 

way. 

 

8.6.2 Public opinion 

Several of the newest changes to the Aliens Act have been introduced due to public reactions, 

mainly on specific cases which have been highlighted by the media. The restrictions on residence 

for persons falling under the “toleration status” was for example introduced after the emergence of 

stories in the Danish media about third-country nationals who had been expelled from Denmark 

due to crime against humanity or crimes committed in Denmark, but who could not be returned 

and now lived relatively freely in the country. Both at political level and in the general public this 

contradicted the general sense of justice.  

 

Also the access to live outside the centers in ordinary houses for families having waited more than 

three years, and the general rule that a family should have access to two rooms, was a result of a 

public debate about the conditions in the reception centres where third-country nationals pending 

return or removal are living. It is currently being deliberated in the administration, whether this 

possibility should be extended to all third-country nationals pending postponed return or removal 

irrespective of nationality (except those on “toleration status”). 

 

It is the assessment of some of the respondents that the public opinion in general is positive with 

respect to improvements of the situation of children, while the public is less interested in the 

situation of the third-country nationals who falls under the “toleration status”. It is also expected 

that the general public as well as the political system will be against introducing rules and 

situations that are less firm than the ones currently in place.  

 

8.6.3 Secondary movements and pull factors 

With respect to the extent to which the rights and situation of third-country nationals pending 

postponed return or removal have an effect on secondary movements or potential pull factors to 

Europe, there is no current knowledge about this in Denmark. It was mentioned, however, that the 

number of asylum seekers fell dramatically in Denmark after the introduction of the stricter rules. 

The share of failed asylum seekers also fell, indicating that the stricter rules have resulted in some 

asylum seekers either not coming to Europe or alternatively applying for asylum in other European 

                                                
221 DR nyhederne: http://www.dr.dk/Nyheder/Politik/2012/03/20/0320082357.htm?rss=true 
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countries rather than in Denmark. It is however not known if this has resulted directly in an 

increase in asylum seekers in other European countries. It is also unknown if the rules have 

resulted in secondary movements. 

 

According to a recent article in the Danish newspaper “Politiken”, the number of asylum seekers in 

Denmark decreased with 23 % in 2010, while the average number of asylum seekers in Europe 

increased with 19 %. The article quotes the difficulty to obtain residence permits as one possible 

reason. It is however also mentioned, that no studies have been made in the area and hence that 

there is no exact knowledge about the reason. 

 

 

8.7 Data sources 

 

8.7.1 Respondents 

 Udlændingestyrelsen (office for aliens in the ministry of justice) 

 Red Cross / Centre Sandholm 

 The Danish Police (NUC) 

 

8.7.2 Documents 

 

Consolidation Act No. 785 of 10 August 2009 – “Aliens Act” 

 

Fundamental Rights Agency: “Fundamental rights of migrants in an irregular situation in the 
European Union”. 
 
Information, 8. June 2012: “Ingen genvej til opholdstilladelse” 

 
Institut for Menneskerettigheder, 2009: Udredning nr. 6, ” Afviste asylansøgere og andre 
udlændinge i udsendelsesposition i Danmark” 
 

LBK nr 947 af 24/08/2011: Bekendtgørelse af udlændingeloven (gældende) 

 
Police statistics over persons pending removal in Denmark in 2011 
 

Police department: The legal basis for police work in connection with the return of asylum seekers 

and the practicalities of returns. 
 
Retspolitisk forening (2008): ”HØRINGSSVAR fra Retspolitisk Forening vedrørende forslag til lov 
om ændring af udlændingeloven” Udlændingeservice, Dec. 2009: Nyhedsbrev til kommunerne og 
KL. 
 

Rigspolitiet: Status på arbejdet med udsendelse af afviste asylansøgere, Juni 2011 
 
Røde Kors: Herre I eget hus – En undersøgelse af asylansøgende familiers trivsel efter udflytning 
til egen bolig (2009) 
 
The Copenhagen Post, June 14th 2012: “Cooperative asylum seekers to be granted more rights” 
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9.  GREECE 

9.1 Summary 

 
 Greece updated its migration legislation in early 2011 to conform to the Return Directive. 

Overall it is possible to identify two categories of third-country nationals (TCNs)222.  

 

 The first category (based on Article 24 of the migration law) concerns those who cannot be 

returned/removed because of humanitarian reasons (non-violation of the non-refoulement 

principle), judicial reasons (have appealed their return decision), health reasons, or practical 

reasons (no identification possible, no means of transport available, etc.). These people obtain 

a temporary right to legal stay in Greece until their removal is possible. They receive a written 

statement that testifies their formal toleration status. It is valid for six months and renewable. 

This written certificate in theory allows them to work (but in practice this provision is not yet 

implemented). 

 

 The second category concerns third-country nationals who have received an expulsion decision 

and agree to depart voluntarily. These people may ask for a postponement of their departure 

for a period of up to one year with a view of settling their affairs in Greece, allowing their 

children to finish school, etc. These decisions for prolongation of the pending (voluntary) 

return period are taken on an individual basis, and the third-country national who applies for 

such a period must document the reasons why they should be allowed to stay in Greece for 

this period.  

 

 Both categories of third-country nationals have the theoretical right to access health services 

given the temporary legality of their stay, but this right is not explicitly written anywhere and 

apparently they are either not aware of it or are afraid to turn to public hospitals. Third-

country nationals generally use NGO clinics for irregular migrants. The provisions of this new 

law do guarantee the right to family unity, especially in the case of pending voluntary return. 

 

 Overall Greek legislation is very good in its letter but less good in its practice. The voting of 

law 3907/2011 took place during a time of severe economic (and to a certain extent political) 

crisis. This has made the implementation of these provisions difficult and the public opinion 

inimical to any ‘pro-immigrant’ measure, especially any measure concerning irregular migrants 

and not aimed simply at removing them from the country.  

Table 9.1: General overview of the rights of third-country nationals pending return or removal 

Family unity Health care Education  Labour market Reception 

conditions 

In cases of 

pending 

voluntary return, 

parents are 

allowed a 

postponed return 

if minors attend 

school or have 

family ties in the 

country. There is 

a general 

provision about 

making every 

There is no general 

right to access 

health care for 

TCNs with pending 

return /removal. 

Emergency health 

care is exempted 

from the general 

prohibition towards 

public 

administration so 

as to provide any 

service to 

The right and 

obligation of 

education for 

minors in 

mainstream 

schools is 

guaranteed and 

respected. 

Children attend 

schools regardless 

of their parents’ 

status. This is an 

implicit right 

People whose 

return has been 

officially 

postponed 

(because of 

voluntary return) 

can work if they 

have held a 

permit for work 

reasons in the 

past. People 

whose return 

cannot be 

There are no 

provisions for 

accommodation or 

paying of allowances 

in cash or kind to 

people awaiting their 

removal/return or with 

an officially postponed 

return. However, this 

law is stated in a 

negative sense: if the 

authorities cannot 

provide decent living 

                                                
222 The law specifically mentions a reflection period for victims of trafficking and human smuggling, but as the rights ascribed to this 

group of TCNS doe not differ significantly from the rights granted to TCNs pending (postponed) voluntary return, this is not included as a 

category. 
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effort to ensure 

family unity of 

TCNs pending 

(voluntary) 

return, but the 

exact amount of 

this is not stated.  

undocumented 

migrants. This is 

specifically stated 

with regard to 

minors and people 

with serious 

illnesses, including 

contagious 

diseases.  

following from the 

general right and 

obligation of 

legally staying 

minors to attend 

compulsory 

education. 

executed are also 

in principle 

allowed to work; 

however, this 

right has not yet 

been 

implemented in 

practice because 

the relevant 

presidential 

decree has not 

been issued. 

conditions for TCNs 

pending 

return/removal, they 

may allow them to 

work (see box to the 

left). During the 

pending voluntary 

return period, TCNs 

cannot access any 

social integration 

programmes. 

   

9.2 Categories of third-country nationals pending return/removal 

 

In Greece, third-country nationals with a return/removal order can obtain an official postponement 

if the return is not possible for humanitarian or technical reasons. Third-country nationals in a 

voluntary return programme can furthermore obtain a postponement of the return date if needed 

to properly finalise their affairs in Greece (children in school, strong family ties, etc.).  

 

Third-country nationals must apply for the postponement of their return/removal and provide the 

reasons why their return/removal should be postponed. For victims of trafficking and human 

smuggling, the period of reflection is given unilaterally through relevant court decisions; third-

country nationals do not need to apply. However, if victims of trafficking and human smuggling 

wish to obtain a stay permit, then they must apply for it (law 3536/2005, Articles 46 and 47). 

 

The formal postponement status creates a temporary right to reside in Greece. The holder of this 

status must remain at the disposal of the authorities and cooperate with them so as to facilitate 

the execution of their pending removal. If they fail to cooperate, then they lose this status and 

their expulsion decision becomes immediately executable (the postponement is automatically 

revoked). In this case, the third-country national may be detained in view of the execution of their 

expulsion in line with what is foreseen in article 22, paragraph 3 (Article 37, paragraph 4).  

 
If a third-country national does not return, does not apply for postponement or is not granted 

postponement, then they are considered to be illegally staying. 

Table 9.2: Overview of categories of third country nationals pending return/removal 

 Return/removal postponed  Pending voluntary return 

Categories 

 

TCNs whose removal would violate the principle 
of non-refoulement (art. 24, paragraph 1, small 
(a)). 
 
TCNs whose removal has been postponed for the 
reasons defined in article 28, paragraph 2 of the 
same law; notably, they have appealed their 
return decision or the administration authorities 
have on their own initiative re-examined the 
legality and substantial reasons of their return 
decision (art. 24, paragraph 1, small (b)). 
 
TCNs whose removal is not possible for technical 
reasons such as the lack of suitable means of 
transport or the objective impossibility to certify 
their identity (art. 24, paragraph 2, small (b)). 
 
TCNs whose removal is not possible because of 
their physical or mental health conditions (art. 
24, paragraph 2, small (a)). 

TCNs who have received an expulsion 
decision but have applied for voluntary 
return asking for the postponement of 
their return for a period of up to one 
year. Their request is documented in 
relation to their ties with Greece, family 
issues and children attending school 
(art. 22, paragraph 2 and 3). 

Expected 

numbers 
(2011) 

701 in 2011. 

904 in first trimester of 2012. 

IOM Greece programme for voluntary 

return states that in the period between 
May 2010 and September 2012, 10,308 
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people registered. Of those, 4,978 have 
returned. There are still 5,330 cases 
pending return through this specific 
programme. This however does not 
cover ALL voluntary returns. 

Documents 
stating 
their right 
to stay223? 

Article 24 (paragraph 4) foresees that a written 
certificate is given to persons specifying that they 
cannot be temporarily returned. This certificate 
has a six month period of validity and is 
renewable after a new check (each time) of 
whether the removal can or cannot be executed. 

Written document of a return decision 
with voluntary return stating the period 
of postponement of the execution of the 
return (art. 22, paragraph 5). 

 

 

 

9.3 Overview of the rights and the actual situation of third-country nationals pending 

return or removal 

 
Third-country nationals whose return has been postponed (including prolonged period for 
voluntary return) obtain a temporary right to legally reside in the country. However this translates 

to a limited set of rights. Basically they are protected from being detained and have access to 
health care but they are often not aware of this right. There is one main difference between the 
rights of the two categories. Those pending voluntary return can work where they used to work if 
they possessed a legal stay permit for work purposes in the past. By contrast, those with 
postponed return/removal can work in theory but not yet in practice because the relevant 
presidential decree has not yet been issued.  
 

                                                
223 By this we mean any document that prevents TCNs pending return/removal from being treated as an irregular migrant risking 

imprisonment or similar treatment. This could for example be a paper stating their status as pending return, the right to keep a paper 

stating that they are asylum seekers etc. We do not refer to temporary residence permits or similar papers stating the right to legal stay 

as residents. 
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Table 9.3: Rights of persons whose return/removal is postponed 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  A right to protect the unity of 
the family is not positively 
specified. However, it is 
specified that a minor whose 
parent is removed must leave 
as well. Or, if the parent’s 
removal is postponed, then 
the minor also stays. 

There is no general right to 
access health care for a TCN 
with pending return/removal. 
Law 3536/2005 (art. 84, par. 
1) exempts emergency health 
care from the general 
prohibition towards public 
administration so as to 
provide any service to 
undocumented migrants.  

No provisions are made for 
adults. 

TCNs can work as salaried 
workers (not as freelance). 
This is the most important 
novelty of this status but it 
has not yet been fully 
implemented (see below). 

No provisions for public 
housing/shelters or 
allowances in cash or kind. 

 

Specific for 
vulnerable 
groups  

No. The access to emergency 
healthcare is specifically 
stated with regard to minors 
and people with serious 
illnesses, including contagious 
diseases (law 3386/2005 as 
updated in 2011, art. 44, 
paragraph 1, point 6).  

Law 3536/2005, article 72 
foresees that all TCN 
minors should attend 
compulsory education in 
Greece just like nationals. 
This provision is also 
implemented for children 
with undocumented 
parents (see also FRA 
2011b), but there is no 
explicit right. 

No. No.  

Actual 
situation 

Since TCNs are free to choose 
their own accommodation, 
they can live as a family 
provided that their 
accommodation allows for 
this. 

People may not be informed 
about the right to emergency 
health care and/or may be 
afraid to access public 
hospitals. They often use NGO 
clinics, especially irregular 
migrants (interview with 
MSF).  

Minors attend Greek public 
schools. They take 
advantage of the 
provisions for children of 
migrant origin when these 
are available in the school 
they are attending (e.g. 
support and tutorial 
classes for Greek 
language). 

In practice it has not been 
possible for these people to 
work legally because the 
presidential decree that 
would specify the details for 
the issuing of special work 
permits to people with 
‘formally postponed return’ 
status has not yet been 
issued and it is unknown 
when it will be issued. 

People rent small flats and 
do small (illegal) jobs to 
survive. 

 

 



 

 

 

118 

 

 

Table 9.4: Rights of persons whose return is pending because they have been given a longer period to organise their voluntary return (up to 1 year) 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  One reason for 
postponing the 
expulsion/removal of 
the TCN is to allow 
them to take care of 
family affairs, including 
allowing their children 
to finish the school 
year. There is a general 
provision about making 
every effort to ensure 
the family unity of the 
TCN pending voluntary 
return (law 3907/2011, 
art. 29, par. 1). 

As in Table 3.  As in Table 3. If TCNs previously had a 
stay permit allowing 
them to work, then they 
are allowed to work 
during the period pending 
voluntary return under 
the same conditions (art. 
22, paragraph 5 of law 
3907/2011). 

As in Table 3.  
TCNs cannot take part 
in programmes of social 
integration (law 
3907/2011, article 36, 
par. 1).  

The period spent 
as pending 
voluntary return 
cannot be included 
in the calculation 
of the period 
necessary to apply 
for citizenship (7 
years of legal stay 
are required to 
apply for 
citizenship). 

Specific 
for 
vulnerable 
groups  

The minor follows the 
parents.  

As in Table 3. As in Table 3.  No No No 

Actual 
situation 

The respondents know 
of no special measures 
taken to ensure that 
families can live 
together.  
 
 

As in Table 3. As in Table 3.  If TCNs had previous 
employment then they 
are likely to continue with 
that employment. If not, 
they will find work in the 
informal sector during 
this period since they 
must survive in some 
way. 

As in Table 3.  
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9.4 Main reasons for postponement of the return or removal 

 
Humanitarian reasons are prevalent in Greece as many of the Third-country nationals receiving a 

return/expulsion decision are people coming from war torn countries such as Afghanistan, Iraq, 

Palestine and Syria.  

 

The main practical difficulty Greece faces for returning Third-country nationals is the non-

cooperation of Turkey, which is the main transit country for people from Asian and African 

countries. While the protocol of readmission between Greece and Turkey foresees that Turkey 

would admit the nationals of the countries with which Turkey has common land borders, this does 

not happen in practice. In addition, some of the main countries of origin such as Bangladesh have 

no consular authorities in Greece (the nearest consulate of Bangladesh is in Rome), hence the 

communication with the Greek authorities is quite difficult and lengthy to establish the identity of 

the person to be returned. 

Table 9.5: Overview of reasons for postponement of return  

 Description Legal basis  Estimated 
number 
(2011) 

Legal / 
humanitarian 

A TCN may not be returned in violation of the principle of 
non-refoulement, i.e. to a country where they will be at 
risk of the death penalty or of being subjected to torture, 
inhumane or degrading treatment or punishment, or 
where the alien will not be protected against being sent on 
to such country. This includes failed asylum seekers or 
any TCN who applies for such postponement and argues 
that they may be subjected to degrading treatment or 
torture in their country of origin.  

Article 24, 
paragraph 1 
of law 
3907/2011. 

701 in 2011 
and 904 in 
the first 
trimester of 
2012. 
 
 
 

 
A TCN cannot be returned while they have appealed to 
their return decision and the processing of the appeal is in 
course. 

Article 24, 
paragraph 1 
of law 
3907/2011. 

A TCN’s return/removal is postponed because of ill health 
(physical or mental). 

Article 24, 
paragraph 2 
of law 
3907/2011. 

Practical or 
technical 

The return is not possible for practical reasons such as the 
lack of relevant transport means or simply the 
impossibility to execute the return. 

Article 24, 
paragraph 2 
of law 
3907/2011. 

The necessary papers cannot be identified and hence the 
identity of the person cannot be established with 
certainty. 
 

Article 24, 
paragraph 2 
of law 
3907/2011. 

Policy choice If the person agrees to voluntarily return then they can be 
given up to one year to depart. 

Article 22, 
paragraph 2, 
of law 
3907/2011. 

Not available.  

 

 

9.5 The right to legal stay for third-country nationals pending return/removal 

 

9.5.1 Possibilities for obtaining the right to legal stay for third-country nationals pending return/removal 

 

The aim of the status is to make the person’s life in Greece temporarily ‘tolerated’ but only with 

the aim of eventually securing return, not as a ‘promise’ that if postponement lasts too long they 

may become legal. There are no provisions for the conversion of the temporary status postponing 

removal/return to some other kind of permit. However, there is one small long-term opportunity 

that might benefit third-country nationals pending return/removal. This provision is not made 

specifically for third-country nationals pending return/removal. 
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Table 9.6: Overview of criterions for being granted the right to legal stay 

Criterions Legal basis Numbers 

receiving 

(2011) 

TCNs can be given a one-year legal stay permit (renewable later for other 

reasons, e.g. study, work etc.) if they can demonstrate that they have 

developed special ties with the country and provided that they do not present 

a threat to the public order. They must prove that they have been living in 

Greece for 12 continuous years. The documents that can be accepted for 

proving the 12-year stay are defined by Ministerial decision of the Ministry of 

Interior. The ties with the country include very good knowledge of the Greek 

language, having attended a Greek school, having lived in the country 

(especially with a legal status), having been insured and paid taxes and being 

a family member of  a Greek citizen or a Greek co-ethnic. People receiving 

this kind of permit have the right to work as employees. They may also be 

self-employed if they have previously been in possession of a legal stay 

permit for self-employment (paragraph 5 of article 42 of law 3907/2011). 

Article 44 of 
law 
3386/2005 as 
modified by 
article 42 of 
law 
3907/2011.  

Stay permits 

issued for 

humanitarian 

and 

exceptional 

reasons: 

2,411 in 

2009 

2,111 in 

2010 

1,150 in 

2011 

 

 

9.5.2 Rights granted to third country nationals that have obtained a legal right to stay 

 
People granted a legal right to stay as per the case above (art. 42, paragraph 2 of law 3907/2011) 
have all of the rights of legal immigrants. The actual purpose of this provision is to reintegrate into 
the legal migrant population people who have lived in Greece for a long period of time and are de 
facto integrated, but have lost their legal residences status for some bureaucratic problem with 
their papers in the past or because of temporary periods of unemployment and impossibility to 
renew their stay permits. Their rights are the same as of other legal migrants and this kind of 

permit, given for one year, allows them to re-enter the system and then apply for normal stay 
permits, such as for work, self-employment, family, or study reasons. 
 
 

9.6 Effects of the current legal basis and actual situation for third country nationals 

pending return or removal 

 

To our knowledge and to the knowledge of our interviewees, there are no studies of the effects of 

the rights and situation of third-country nationals pending postponed return/removal in Greece. 

Additional insights are presented below given by the respondents and forming their own personal 

opinions and assessments. 

 

9.6.1 Fostering the protection of the human rights  

 

Law 3907 of 2011 clearly fosters the protection of human rights of third-country nationals residing 

illegally in Greece and who have received an expulsion decision providing the temporary right to 

reside in Greece to people who cannot be removed/returned for technical, humanitarian or other 

policy related reasons. It also provides for a reasonable time limit for departure for people who 

wish to return voluntarily after receiving an expulsion decision. 

 

However, the law has not yet been fully implemented, at least to any significant scale. Currently 

the vast majority of third-country nationals who could benefit from this formal toleration status 

remain simply in irregular migration status, without benefiting from the rights and temporary 

protection that toleration gives. This makes them vulnerable to exploitation by employers and flat 

owners, and arbitrary treatment by the police. Moreover, they are only entitled to access the 

health care system in cases of life-threatening emergencies. 

 

It should also be noted that the possibility to obtain the formal toleration status postponing formal 

removal/return is not widely known among third-country nationals nor has it been commented 

upon by the media or lawyers. This is likely to remain the case until the law starts being 

implemented. 
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The delays in fully implementing law 2907/2001, both as it regards the postponed return/removal 

status and the issuance of permits for exceptional reasons (i.e. lengthy stay and ties with the 

country), has been commented upon by the Greek Ombudsman. The Greek Ombudsman has 

suggested specific changes, a number of which were incorporated into the current legal 

framework: 

- The permit for humanitarian reasons should be given to adults born in Greece and to those 

still living in Greece who attended a Greek school for six years or more before they 

became adults; to spouses and parents of Greek citizens as well as other members of the 

family of a Greek citizen they supports financially (adopted with Ministerial Decisions 

21879/2011). 

- The permit for exceptional reasons should be given to aliens who have no legal entry visa 

or who are not in possession of an expired legal stay permit if the applicant can prove with 

documents of a certified date their actual stay in the country for a number of years. The 

current law has defined the required years as ten and the relevant ministerial decision has 

also specified the documents of certified date that can be accepted as proof of stay in 

Greece. Such a document is an asylum application (see article 7, paragraph 8 of law 

4018/2011 and Ministerial Decision 21879/2011)224. 

The ‘EU return directive’ is seen by our respondents to provide for the necessary harmonisation in 

the area dealing with irregular migration. They considered it a useful and important instrument for 

ensuring basic rights for irregular migrants, as well as for obtaining a legal stay status if a third-

country national cannot effectively be removed from the country. 

 

In all asylum and migration issues, harmonisation would be most beneficial since this would 

enhance guarantees for respecting human rights in individual Member States, would allow for 

better overall management of migration, as well as foster more solidarity between Member States. 

None of our respondents could see any disadvantages in EU regulation of these matters.  

 

9.6.2 Public opinion 

 

It is likely that the delay in issuing the relevant legal acts (presidential decrees and ministerial 

decisions) foreseen in the law (which would give for instance third-country nationals with 

postponed removal/return the right to work) is related to the fear by the government that public 

opinion would react negatively to such rights. There is a rising xenophobia and even racist violence 

against immigrants in Greece (irregular immigrants from Asia and Africa in particular – i.e. those 

who look Asian or African) which certainly does not favour the implementation of the stay permits 

for exceptional or humanitarian purposes or the expansion of the formal toleration status to larger 

numbers of immigrants. The rise of racist violence has been documented by the newly founded 

Network for the Monitoring of Racist Violence Incidents (Diktyo Katagrafis Peristatikon Ratsistikis 

Vias), which is supported by the National Committee for Human Rights (EEDA) and the UNHCR in 

Athens. Fifty-one incidents were registered in the trimester between October and December 2011 

(see Kathimerini newspaper, 21 March 2012). In 18 of those incidents, the perpetrators were 

policemen. This register is certainly incomplete as it was based only on the voluntary testimony of 

such incidents by victims to the newly operating and informal network of NGOs. The National 

Committee for Human Rights (EEDA) has issued two reports (EEDA 2011, EEDA 2012) that further 

elaborate on the type of racist violence and xenophobic behaviour of incidents registered in 

Greece, particularly in the last couple of years, and put forward specific proposals for improving 

the legal framework and fighting racism and racist violence. The same issue has been analysed 

and documented in Greece by Kouki and Triandafyllidou (2012), who reported the rise of a new 

type of nationalist intolerance towards migrants in Greece. 

 

Furthermore, the wider Greek public generally considers irregular migrants (lathrometanastes) as 

a single category without necessarily being aware of the specificities of different cases, the 

difficulties in returning/removing an illegally staying alien, the fundamental rights that they should 

enjoy, or the extreme hardship that they go through. 

                                                
224 (Source: http://www.synigoros.gr/?i=foreigner.el.paremvaseis-stp.50175 last accessed on 10 October 2012). 

http://www.synigoros.gr/?i=foreigner.el.paremvaseis-stp.50175
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During the last couple of years, irregular migration has been framed as a public order concern and 

has been especially linked to rising criminality in the centre of Athens, although such links cannot 

be documented by police data. The murder of a Greek man by two North African irregular migrants 

in March 2011 stealing his video camera has been widely framed as ‘proof’ that irregular migration 

is transforming Greek society into a violent no man’s land (Kouki and Triandafyllidou 2012). 

 

This negative climate certainly does not favour the concession of equal fundamental rights to 

irregular migrants with pending or postponed removal/return, even if everyone (citizens, most 

political parties, as well as migrant organisations and other NGOs) agrees that something must be 

done to process the backlog of asylum claims, as well as deal with irregular migrants (both new 

entrants and those who live  in the centre of Athens and long-settled migrants who are becoming 

de-legalised because of unemployment (and hence will be impossible to renew their 2-year long 

permits). 

 

9.6.3 Secondary movements and pull factors 

 

The existing legislation and its implementation do not seem to cause any secondary movements or 

to have become a pull factor. However, it may be too early to say as the law was only voted in one 

year ago and has not yet been fully implemented. 

 
Overall, the temporary right to legal stay in Greece conceded to people who cannot be removed 
from the country for a large number of reasons provides a minimal protection of their fundamental 
rights but does not aim to make them re-enter the legal stay permit system at any point. The fear 
of the authorities is that such a re-entering into the ‘normal’ system would create a pull effect. At 

the same time, the duty of the state to guarantee minimum standards for return and decent life 
while awaiting return is seen to be satisfied by the provisions of law 3907/2011. 
 

 

9.7 Data sources 

 

9.7.1 Respondents 

 Medecins Sans Frontieres 

 Greek Ombudsman, Human Rights section 

 Greek Police / Ministry for the Protection of the Citizen – Aliens Directorate, section of 

Removals/Expulsions.  

 Greek Police / Ministry for the Protection of the Citizen – Aliens Directorate, headquarters 

 

 

9.7.2 Documents 

 

Law 3536/2005, consolidated version of law concerning the entry, stay and social integration of 

TCNs in Greek territory  

 

Law 3907/2011, Law concerning the creation of an Asylum Service and of a Service for First 

Reception and for the transposition of Directive 2008/115/EC regarding the common standards 

and procedures of member states for returning illegally staying TCNs, and other provisions 

 

Law 4058/2012 Provision of armed security services to commercial ships and other provisions. 
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10. ESTONIA 

10.1 Summary 

 
 Estonia does not have a specific status for third-country nationals (TCNs) with a return or 

removal order that cannot be effectuated. Third-country nationals pending return or removal 

are perceived to be illegally staying aliens and have access to the same rights as other illegally 

staying third-country nationals. 

  

 A third-country national can obtain an official extension of the period for voluntary return, but 

this has no influence on the rights and situation of the third-country national.  

 

 It is possible to distinguish between two sub groups of third-country nationals pending return 

or removal in Estonia: 

 Third-country nationals preparing for a voluntary return or who have been granted an 

officially extended period for voluntary return. 

 Expelled third-country nationals, third-country nationals that do not cooperate on the 

return and third-country nationals staying beyond the 30 days they have to voluntary 

leave the country.  

 

 The main difference is that third-country nationals preparing for their (officially extended) 

voluntary return have the right to reside anywhere in Estonia, whereas the ones not 

cooperating or who are still in the country 30 days after having received a return order are 

moved to an expulsion centre with the purpose of executing a forced return. 

  

 Third-country nationals preparing a (officially extended) voluntary return can apply for 

emergency social assistance. Third-country nationals who are to be expelled are be provided 

with accommodation, food, etc. in the expulsion centre.  

 

 If freed from the expulsion centre the third-country national has the same rights as the third-

country nationals pending voluntarily return, but he/she is more likely to be asked to report to 

the authorities on a regular basis and / or reside in a specific city. 

 

 In Estonia, there are no specific rules or practices ensuring that a third-country national with a 

return or removal order that cannot be effectuated can obtain a legal right to stay due to the 

difficulties in executing the return. The only option for a legalisation is through submitting an 

asylum application and/or an application for a residence permit on new grounds. 

Table 10.1: General overview of the rights and situation of third-country nationals pending return or 
removal 

Family unity Health 
care 

Education Labour 
market 

Reception 
conditions 

As they are free to 
choose their residence, 
they have the 
possibility to live as a 
family.  
 
In expulsion centres 
they are most likely to 
live in gender based 
dorms, and hence not 
together as a family. A 
child will be 
accommodated with 
his/her mother. 

Access to 
emergency 
healthcare.  

Access to 
other 
healthcare 
services at 
own 
expenses. 

Right to 
education 
although in 
practice access 
might be 
difficult if they 
do not speak 
the language 
and do not have 
a network. 

No right to 
work. 

If not in 
expulsion 
centres they can 
apply for 
emergency 
social assistance 
as all other 
persons without 
means. It is not 
known if they 
do so. 
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10.2 Categories of third-country nationals pending return/removal 

 

Estonia does not have a specific category for third-country nationals pending return or removal 

who cannot be returned or removed. All third-country nationals with a return or removal order are 

hence perceived as being illegally staying aliens. Their rights and situation might however differ 

depending on whether they are preparing a voluntary return or whether they are expelled, do not 

cooperate in the return or did not leave Estonia within the period given for a voluntary return. 

 

The main difference is that the ones that are preparing for their voluntary return have the right to 

reside anywhere in Estonia, whereas the ones who are to be expelled, who do not cooperate 

and/or remain in the country 30 days after having received a return order are moved to an 

expulsion centre.  

 

Third-country nationals pending return/removal can be kept in the expulsion centres as long as it 

is reasonable that they can be returned. If the return is not likely and they cannot be removed 

they are freed from the centres. In this case they have the same rights as third-country nationals 

preparing their voluntary return. They are however more likely to be asked to report to the 

authorities on a regular basis and / or reside in a specific city. 

 

Third-country nationals preparing a voluntary return can apply for emergency social assistance, 

but have no other financial means or access to accommodation. Expelled third-country nationals 

are provided with accommodation, food, etc. in the expulsion centre.  

Table 10.2: Overview of categories of third-country nationals pending return or removal 

 Expelled aliens Third-country nationals pending voluntary return 

Categories 

 

TCNs that have been expelled 

as well as TCNss that have not 
yet returned within the 30 
days provided for voluntary 
return and Third-country 
nationals that are assessed as 
not being willing to cooperate 
on the return. 

Third-country nationals having received a return order 

and preparing to return. Mainly TCNs within the first 30 
days after having received a return order or the few 
cases where the period for voluntary return has been 
extended. 

Estimated 
numbers 
(2011) 

62 440 

Documents 

stating their 
right to stay? 

No – They do have a precept 

to leave225 but this does not 
state any right to stay226. 

Yes - A precept to leave or precept to legalise the 
stay227 with the date of the (extended) return inscribed. 

 

10.3 Overview of the rights and the actual situation of third-country nationals pending 

return or removal 

 

With few third-country nationals pending voluntary return in Estonia, access to healthcare, 

education, housing etc. is still regulated on a case-by-case basis. There are general rules, but the 

respondents assess that much is decided on a case-by-case basis. Third-country nationals pending 

voluntary return are generally expected to provide for themselves, they can apply for emergency 

social assistance, they can enrol the children in schools and they can go to emergency hospitals or 

other health care providers in case of emergency and/or serious health issues. There is however 

no system providing them with assistance for exercising those rights.  

 

The ones in expulsion centres have access to healthcare and accommodation in the centres.  

 

                                                
225 OLPEA § 4 ( 1) A precept is an administrative act that imposes on an alien staying in Estonia without any basis for stay an obligation 

to leave Estonia or to legalise his or her stay in Estonia in the cases and pursuant to the procedure provided for in this Act. 
226 See also Fundamental Rights Agency: “Migrants in an irregular situation”. 
227 OLPEA § 9 (1) A precept imposing an obligation to apply for residence permit pursuant to the established procedure in order to 
legalise the stay in Estonia shall be issued to an alien who is staying in Estonia without a basis of stay and who is of Estonian origin or 

settled in Estonia before 1 July 1990 and has not left Estonia to reside in another country and whose continued stay in Estonia does not 

damage the interests of the Estonian state. 
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Table 10.3: Rights of persons agreeing to be returned and cooperating in the return process 

 

 Family unity Health care Education Labour market Reception conditions Other 

Rights 
(incl. 
vulnerable 
groups) 

The term for 
voluntary compliance 
with the obligation to 
leave stipulated in 
the precept to leave 
may be extended by 
up to 30 days at a 
time if the 
compliance with the 
obligation to leave 
turns out to be too 
disproportionately 
burdensome for an 
alien within the term 
stipulated in the 
precept to leave, 
taking account of: 
1) impact on a child 

attending school; 

2) family and social 
relationships of 
an alien in 
Estonia 

In order to conclude 
a marriage or a civil 
partnership, proof of 
legal residence is 
required (Act on 
Marital Status, 
Section 58)228 

No specific rights, but 
emergency medical care shall 
be ensured for every person 
staying on the territory of 
Estonia (Health Care Services 
Organization Act § 6 (1)). The 
health care service is free of 
charge. 229 

No access to education for adult 
Third-country nationals 
preparing a voluntary return. 

No right to work Article 10 OLPEA: (1) In 
order to ensure 
compliance with a precept, 
an alien can be required to 
comply with surveillance 
measures (reside in given 
residence, report regularly 
to the police, dispose of 
travel documents etc.) and 
to make a penalty 
payment if they fail to do 
so. 

No specific right but 
according to OLPEA § 
66 (1) and (2),  any 
TCN has the right to 
receive legal aid for 
contestation of the 
decision to apply a 
precept to leave, 
expulsion or 
prohibition on entry. 
Legal aid shall be 
guaranteed in 
accordance with the 
State Legal Aid Act.   

Specific for 
vulnerable 
groups 

According to the 
Estonian legislation it 
is possible to refrain 
from taking into 
account the principle 

According to the Health 
Insurance Act, children (as well 
as unaccompanied minors) are 
guaranteed health insurance 
(full coverage). 

No specific rights but according 
to § 9 (2) of the Basic Schools 
and Upper Secondary Schools 
Act a person who has reached 
the age of seven years before 

N/A N/A N/A 

                                                
228 Fundamental Rights Agency: “Migrants in an irregular situation” 
229 Fundamental Rights Agency: “Migrants in an irregular situation” 
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of family unity if it is 
necessary in the 
public interest or to 
ensure other 
fundamental rights 
(e.g. one of the 
parents is violent and 
the separation is in 

the best interest of 
the child). 

 
Children attending school under 
19 years of age and students of 
up to 24 years of age are 
treated in the same way as 
insured persons, regardless of 
their legal status.230 

October 1 in the ongoing year is 
subject to the duty to attend 
school (including a person 
having foreign citizenship or 
unspecified citizenship; 
excluding the child of a 
representative of a foreign 
country or international 

organisation accredited to the 
Republic of Estonia who resides 
in Estonia). A person is 
obligated to attend school until 
they acquire basic education or 
attain the age of 17 years. 

Actual 
situation231 

The family is free to 
choose where to 
stay. 
 

There has not been reported 
cases of discrimination against 
people without papers when it 
comes to access to emergency 
health care. They are thereby 
expected to have the same 
access, meaning emergency 
health care (acute and / or life 
threatening) if they cannot pay 
and any other health care if 
they can pay. 

There might be linguistic 
obstacles, as there are no 
special programmes preparing 
them for public schools and 
teaching them Russian or 
Estonian (most speak Russian). 
Some schools might refuse 
them because there is not room 
for additional pupils, but 
another school can chose to 
take them in. It is not clear if 
they are informed about the 
right to education. 
 
Children can receive a diploma 
certifying the results of their 
studies.232 

They might 
work in the gray 
sector, but it is 
not expected to 
be likely. 
 
No right to 
compensation 
for withheld 
wages233. 

No specific housing or 
basic support is provided. 
The TCN can apply for 
emergency social 
assistance with the local 
authorities. This should 
cover accommodation, 
food and other basic 
needs. The emergency 
social assistance provided 
is based on needs. 
 
There is no knowledge of 
the extent to which Third-
country nationals pending 
voluntary return apply for 
emergency social 
assistance. It is assessed 
that they would not be 
discriminated against if 
they did, but it is not clear 
if they are systematically 
informed about the right. 

There is a NGO 
specialised in legal 
advice for illegally 
staying Third-country 
nationals. They 
however mainly 
advise the “old 
illegally staying 
Third-country 
nationals” that have 
resided in Estonia 
from before 
independence. This 
indicates that the 
“new Third-country 
nationals” do not 
seek legal assistance.  

 

                                                
230 Fundamental Rights Agency: “Migrants in an irregular situation” 
231 Based on interviews if nothing else is stated. 
232 Fundamental Rights Agency: “Migrants in an irregular situation” 
233 Fundamental Rights Agency: “Migrants in an irregular situation” 
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Table 10.4: Expelled Third-country nationals, Third-country nationals not cooperating on the return and Third-country nationals that have stayed in Estonia beyond 
the period given for return and who lives in expulsion centres 

 Family unity Health care Education Labour market Reception conditions Other 

Rights 

(incl. 
vulnerable 
groups) 

If possible, family 

members shall be 
accommodated 
together in the 
expulsion centre 
OLPEA § 265 (3). 
 
 
 

OLPEA § 269.  

(1) Emergency medical care shall 
be ensured for persons to be 
expelled. 
(2) Expulsion centres shall have 
permanent treatment facilities for 
the supervision of the state of 
health of persons to be expelled. 
(3) Health services in expulsion 
centres are provided by persons 
with family physician's 
qualifications pursuant to the 
provisions regulating the 
provision of specialized outpatient 
care. 
6) The medical expenses of 
emergency services and 
treatment of persons to be 
expelled shall be paid from the 
state budget. 

No access to education for 

adult Third-country 
nationals pending return. 

No right to work Once issued an expulsion 

order, the foreign national 
may be detained for an 
initial period of five days. 
This short-term detention 
can take place in the offices 
of the Border Guard, the 
Citizenship and Migration 
Board, or the police; or in 
police detention houses or 
an expulsion centre (OLPEA, 
§18-19).  
 
Administrative detention in 
an expulsion centre 
continues, in principle, until 
the foreign national can be 
expelled (OLPEA, §25). 

No specific right but 

according to OLPEA § 
66 (1) and (2) any 
TCN has the right to 
receive legal aid for 
contestation of the 
decision to apply a 
precept to leave, 
expulsion or 
prohibition on entry. 
Legal aid shall be 
guaranteed in 
accordance with the 
State Legal Aid Act. 
 
Concluding a 
residential lease 
contract with an 
irregularly staying 
foreigner is 
punishable by a fine 
of up to 300 units or 
for a legal entity up 
to approximately 
€3,200234    

Specific for 
vulnerable 
groups 

According to the 
Estonian legislation it 
is possible to refrain 
from taking into 
account the principle 
of family unity if it is 
in the public interest 

or to ensure other 
fundamental rights 
(e.g. one of the 
parents is violent and 
the separation is in 
the best interest of 

According to Health Insurance Act 
children (as well as 
unaccompanied minors) are 
guaranteed health insurance (full 
coverage). 

No specific rights but 
according to the § 9 (2) of 
the Basic Schools and Upper 
Secondary Schools Act a 
person who has reached the 
age of seven years before 
October 1 in the ongoing 

year is subject to the duty 
to attend school (including a 
person having foreign 
citizenship or unspecified 
citizenship). A person is 
obligated to attend school 

 OLEPA § 26 (4): Persons to 
be expelled must be given 
treatment in the Central 
Hospital of Prisons if the 
state of health of the person 
does not allow their 
detention in the expulsion 

centre or expulsion from 
Estonia. 
 

 

                                                
234 Concluding a residential lease contract with an irregularly staying foreigner is punishable by a fine of up to 300 units or for a legal entity up to EEK 50,000, or approximately €3,200 
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the child). until they acquire basic 
education or attain the age 
of 17 years. 

Actual 
situation 

The expulsion centre 
does not have family 
rooms nor do they 
have a lot of families 
residing. 

As provided in the legislation There is no actual education 
in the expulsion centres, 
there are however only very 
few minors and they are not 
staying there for long 

As they are kept 
in detention, 
they do not 
work. 

An alien who is subject to 
deportation is generally 
placed in the CMB expulsion 
centre by administrative 
court order until the time of 
expulsion if there are 
reasonable grounds for 
believing that the alien fails 
to comply with the precept 
made in the decision on 
refusal to grant residence 
permit to leave the country 
voluntarily235. 
 
They do not receive a cash 
grant while in expulsion 
centres. 
 
In its 2010 ruling in the 
Mikolenko case, the ECHR 
found that Estonia had 
violated Article 5 (the right 
to liberty and security) of 
the European Convention on 
Human Rights in detaining 
the appellant for almost four 
years in an expulsion centre 
(Mikolenko v. Estonia 
2010)236.  
 
In December 2004, the 
Estonian Office of the Legal 
Chancellor reported that 
some persons had been held 
in an expulsion centre for a 

year and a half (ECRI 2006, 
p.22).  
 

There is easy access 
to legal help, and the 
NGOs in general feel 
that they have good 
access to assist the 
Third-country 
nationals in expulsion 
centres. 
 
If they cannot be 
returned they will be 
freed from the centre 
and will be perceived 
as illegally staying. 
 

                                                
235 European Migration Network (2009): Unaccompanied Minors in Estonia 
236 Quoted on the website “globaldetentionproject.org” 
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10.4 Main reasons for postponement of the return or removal 

 

No official postponement is given to third-country nationals that cannot be returned or removed from 

Estonia. In rare cases the date for voluntary return is extended, or an expulsion is suspended for short periods 

as explained in the table below. None of the temporary extensions or suspensions influences the status and 

rights of the third-country national, apart from the fact that they will not be imprisoned or removed in the 

specified period. Apart from the above mentioned, technical obstacles with respect to travel documents is quite 

common. 

Table 10.5: Overview of main reasons for postponement of return or removal or prolonging the period for 
voluntary return 

Main groups Description Legal basis  Estimated 
number 
(2011) 

Legal / 
humanitarian 

The term for voluntary compliance with the obligation to 
leave stipulated in the precept to leave may be extended 
by up to 30 days at a time if the compliance with the 
obligation to leave turns out to be too disproportionately 
burdensome for an alien within the term stipulated in the 
precept to leave, taking account of: 
3) the duration of the stay in Estonia of an alien; 

4) impact on a child attending school; 

5) family and social relationships of an alien in Estonia 
and 

6) other relevant circumstances. 

 

OLPEA § 72 
(5) 

 

 

 
 
 
16 

Expulsion shall be suspended: 
1) if a court suspends enforced execution of a precept to 

leave; 

2) for the reflection period of victims or witness’ of 
human trafficking.  

 
OLPEA § 

14(5) 

 
Very rare 

 
None 

 

Practical or 
technical 

An alien and other person concerned is obliged to 
cooperate in every way in the clarification of the facts 
relevant to the proceedings in the organisation of the 
entry into Estonia, the temporary stay, residence and 
employment in Estonia and the departure from Estonia of 
an alien (Alien’s Act § 18 (1)). However, in practice length 
of the readmission procedure depends on aliens wish to 
return to their home country and apply for travel 
documents.  

None Common 
reason, but 
depends on 
the state, if 
there is 
readmission 
agreement 
etc. 

Policy choice None   

 

 

10.5 The right to legal stay for third-country nationals pending return/removal 

 

10.5.1 Possibilities for obtaining the right to legal stay for third-country nationals pending return/removal 

 

Third-country nationals that cannot be returned or removed do not have any special access to 

legalisation based on their situation. Their only access to legalisation is through the same means 

as any other third-country national, which is through a new application for residence / asylum on 

new grounds or their case being reopened and the decision revoked. Our respondents were not 

aware of any such cases of third-country nationals pending return or removal having been 

legalised in 2011. 

Table 10.6: Overview of criterions for being granted the right to legal stay 

Criterions Legal basis Numbers 

receiving 

(2011) 

A change in the situation of the TCN or in the country of return resulting in the None No cases 
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case being reopened. 

The TCN applying for asylum and/or residence permit on new grounds / under 

a new paragraph. 
None No cases 

 

 

10.5.2 Rights granted to third-country nationals that have obtained a legal right to stay 

 

According to the Alien´s Act § 10:  

1) An alien staying in Estonia is guaranteed rights and freedoms equal to those of an Estonian 

citizen unless the Constitution, this Act, other legislation or a treaty binding on Estonia 

provides otherwise. 

2) An alien is guaranteed the rights and freedoms arising from the generally recognised 

standards of international law and international practice. 

Provided the migrant received a residence permit in Estonia for the purpose other than 

employment, (s)he should also apply for the work permit if (s)he wants to engage in a 

remunerated activity. In case the migrant arrived in Estonia on the basis of a residence permit 

issued for the purpose of employment, no separate work permit is needed. However, his or her 

spouse arriving in Estonia needs a work permit (Article 13-1 of the Law on Aliens).  

 

It is important to note that in order to be granted a residence permit for work the applicant should 

receive a permission to be employed from the employment agency. This is conditional on the 

following: the vacancy cannot be filled by a person already legally residing in Estonia; the vacancy 

was announced publicly for at least three weeks, with the use of the services of the employment 

agency (Article 13-3 of the Law on Aliens). An employer shall pay to such worker a salary which is 

higher than the country’s average. There are some exceptions to this rule. For example, the 

permission is not needed for third-country nationals, who possess the status of an EC permanent 

resident, etc. 237 
 

In case of substantial public interest, an alien shall be placed, if necessary, for the period of the 

review of the application for a temporary residence permit into the reception centre or to a place 

designated by the Ministry of Social Affairs or by an agency in the area of government of the 

Ministry of Social Affairs. The reception centre shall organise, if necessary, the provision of 

services provided for in the Granting International Protection to Aliens Act to an alien as a support. 

An alien may be paid monetary support under the conditions and at the rate provided for in the 

Granting International Protection to Aliens Act. 

 
 

10.6 Effects of the current legal basis and actual situation for third-country nationals 

pending return or removal 

 

10.6.1 Fostering the protection of the human rights  

 

The Chancellor of Justice has the task of ensuring that authorities and officials performing public 

duties would not violate people’s constitutional rights and freedoms and persons held in places of 

detention would not be treated in a degrading, cruel or inhumane way. As an independent official, 

the Chancellor of Justice has also duty to ensure that the rights of children would be protected.  

 

Last year a cooperation agreement between the Ministry of the Interior and the Estonian Red cross 

was signed in order to establish a forced return monitoring system. Estonian Red Cross has the 

right to observe the compliance of the exercise of expulsion of an alien with the procedural 

requirements, visit detention places and provide opinions and recommendations to the Ministry of 

the Interior.   

                                                
237 Julia Kovalenko m.fl. (2010): “NEW IMMIGRANTS IN ESTONIA, LATVIA AND LITHUANIA” 
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NGOs have welcomed the new rule that a third-country national can only be kept in an expulsion 

centre as long as it is likely that he/she can be retuned.  

 

10.6.2 Public opinion 

 

According to the results of a public opinion poll in 2006 and 2007, the Estonian population is only 

rarely presented with subjects relating to asylum and refugees. Only one-third of the respondents 

expressed interest in the refugee’s social and work-related rights and obligations. More than half 

(62%) were of the opinion that Estonia’s asylum policy should rather be rigorous and migration-

preventing. One half (48%) of the respondents assessed that migration from other countries 

exerts a negative influence on Estonia’s situation.238  

 

At the moment, as there are few visible migrants the issue is not a common debate subject. 

Respondents assess that Estonia could change legislation in the area, without creating a heated 

debate in the country. 

 

One may argue that the Estonian society is rather intolerant towards newcomers, especially visible 

minorities, including Muslim. Violent racist attacks are rare in Estonia. Most frequently intolerant 

behaviour takes the form of verbal insult.239 

 

General discussions on immigration or equal treatment issues are rather rare; the topics are barely 

covered by the media in a comprehensive way.240 

 

 

10.6.3 Secondary movements and pull factors 

 

After Estonia joined the European Union (EU) in 2004, Estonian migration policy and practices 

have been greatly influenced by those of the EU. There has been no sudden increase of 

immigration in connection with Estonia’s accession to the EU. From 1997 to October 2010, Estonia 

received 202 asylum applications, submitted primarily by persons originating from Russia, 

Afghanistan, Iraq Turkey, Georgia, and Belarus. Estonia is believed to be mainly a transit country 

for asylum seekers trying to reach Nordic countries. The number of new asylum seekers has been 

relatively stable throughout the years. Accession to the European Union has not resulted in an 

increase in the number of asylum seekers in Estonia241. 

 

Between 2001 and 2008 the average number of asylum seekers was approximately 10 persons per 

year, but in 2009 the number increased to 36. As of October 2010, 26 applications are in 

process242. Estonia has not changed its asylum procedures to any large extent in that period. 

 

 

10.7 Data sources 

 

10.7.1 Respondents 

 
 Police and Border Guard Board 

 Ministry of Social Affairs 

 Ministry of the Interior, Migration and Border Guard Policy Department 

 Legal Informational Centre for Human Rights 

 

10.7.2 Documents 

 

                                                
238 Quoted in Estonia’s Multi Annual Programme 2008-2013 of the European refugee Fund. 
239 Julia Kovalenko m.fl. (2010): “NEW IMMIGRANTS IN ESTONIA, LATVIA AND LITHUANIA” 
240 Julia Kovalenko m.fl. (2010): “NEW IMMIGRANTS IN ESTONIA, LATVIA AND LITHUANIA” 
241 Estonia’s Multi Annual Programme 2008-2013 of the European refugee Fund 
242 IOM web-site on Estonia: http://www.iom.int/jahia/Jahia/estonia 
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Julia Kovalenko m.fl. (2010): “NEW IMMIGRANTS IN ESTONIA, LATVIA AND LITHUANIA” (Legal 
Informational Centre for Human Rights) 

 

European Migration Network (2009): Unaccompanied Minors in Estonia 
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11. SPAIN 

11.1 Summary 

 
 With respect to the scope of rights enjoyed by third-country nationals (TCNs) pending 

return/removal, third-country nationals can be divided into two main groups: 

o Third-country nationals pending return/removal who cooperate in the return process. 

They have been granted a voluntary departure period and return to their country of 

origin on a voluntary basis. 

o Third-country nationals pending return/removal who do not cooperate in the return 

process. Their return is enforced because no voluntary departure period can be 

granted or it has not been complied with. They must be deported through enforcing 

measures by the Spanish authorities, such as detention pending deportation. 

 
 In 2011, 73,219 return orders were issued and 23,350 were carried out. Out of these, 2,119 

were assisted voluntary returns. 

 

 The two categories of third-country nationals pending return/removal share similar rights and 

situations. Both categories enjoy the same basic rights such as access to healthcare in urgent 

cases and education. Both categories are also denied access to the labour market. The 

difference between the categories lies in the fact that third-country nationals pending 

return/removal who agree to voluntary return may receive return assistance, while those who 

impede their return may be detained, resulting in deportation.  

 

 Special regulations for vulnerable groups are limited to minors and those who are ill, as well as 

pregnant women or women after childbirth. They benefit from better conditions with regards to 

healthcare and living conditions if in detention pending deportation.  

 

 Limited options are available to legalize the situation of third-country nationals pending 

return/removal in Spain. The most applied option is the proof of work bonds; however, this is 

not specifically developed for those pending return/removal.  

Table 11.1: General overview 

Family unity Healthcare Education  Labour 
market 

Reception 
conditions 

Families live 
together if the 
accommodation 
or detention 
facilities allow 
it.  

Emergency healthcare for all. 
Basic care for those who 
cooperate.  
 
Full healthcare for minors and 
pregnant women. 
 
Adequate medical assistance 
while in detention. 

Compulsory basic 
education free of 
charge until 16, non-
compulsory education 
until 18 years.  

No access to 
the labour 
market. 

Provision of 
basic social 
services. 
 
 

 

11.2 Categories of third country nationals pending return/removal 

In Spain, two categories of third-country nationals pending return/removal can be distinguished. 

The first category encompasses third-country nationals pending return/removal who have received 

an expulsion order (“Orden de expulsión”) and make use of the seven to thirty day time span for 

voluntary return granted to them (Art. 63 bis. (2), Ley Orgánica (LO) 4/2000). They may benefit 

from return assistance (Art. 138 (2), Real Decreto 557/2011), which includes pre-departure and 

post-arrival assistance, travelling costs, and pocket money. The period for voluntary return can be 

postponed for legal or humanitarian reasons (see table 6), whereby the third-country national 

keeps the rights granted by the return order. 

 

The second category encompasses third-country nationals pending return/removal who do not 

voluntarily return after the receipt of an expulsion order. In order to enforce their removal, the 
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authorities may, upon application to a judge and following his approval, detain third-country 

nationals pending return/removal when the risk exists that he/she will abscond, try to avoid or 

impede the expulsion, or when he/she represents a threat to public security (Art. 63 (1), LO 

4/2000). Detention can last at most 60 days, after which the detainee must be released (Art. 62 

(2), LO 4/2000). Subsequently, third-country nationals can only be arrested for a maximum of 72 

hours at a time under the same procedure. In practice, third-country nationals pending 

return/removal will only be removed when detained or arrested, as the police do not carry out 

house searches.243  

 

Third-country nationals pending return/removal of both categories are given a written confirmation 

of their expulsion order, according to Art. 57 (9), LO 4/2000, except when the order is the 

consequence of illegal entry into Spain or of the violation of a ban on entry (Art. 58 (3), LO 

4/2000).  

Table 11.2: Overview of categories of TCNs pending return or removal 

 TCNs pending return/removal who 

cooperate in the return process -  

Voluntary departure period and 

postponement for humanitarian / 

legal reasons 

TCNs pending return/removal who do 

not cooperate in the return process -

Forced return 

Categories 

 

The TCN is considered illegally staying 

in Spanish territory and the legal basis 
follows from Art. 53 (1a) LO 4/2000.  

This category applies to TCNs pending 
return/removal who are given a return 
order and voluntarily return to their 
country of origin. The time period for 
voluntary return is between 7 and 30 
days (Art. 63 bis. (2), LO 4/2000). 

The period for voluntary return can be 
postponed for legal or humanitarian 
reasons, whereby the TCN keeps the 
rights granted by the return order. 

The person is considered as illegally 

staying and the authorities must make 
arrangements for his/her departure 
through deportation (Art. 57 (1) LO 
4/2000. This category applies to TCNs 
pending return/removal who are given a 
return order and do not return voluntarily, 
and thus must be removed.  

Failed asylum seekers are given 15 days 
to return (“salida obligatoria”) (Art. 24 
(2), Real Decreto 557/2011). 

Expected 

numbers 

(2011)244 

2,119 assisted voluntary returns N/A 

Documents 

stating their 

right to 

stay? 

Resolución de expulsión (Art. 64 (2), LO 4/2000). 

 

TCNs pending return/removal released from detention are given a written 
confirmation over the length of their stay in detention. 

 

 

11.3 Overview of the rights and the actual situation for TCNs pending return or removal 

 

Both categories of third-country nationals pending (postponed) return enjoy the same basic rights. 

The differences between the categories result from additional rights or enforcement measures 

dependent on the respective category. 

 

The basic rights applicable to both categories include:  

- access to healthcare in urgent cases;  

- access to compulsory and post-compulsory basic education free of charge until 18 years;  

- access to basic social services; 

- rights “linked to human dignity”, such as freedom of association, assembly, etc.; 

- right to free legal assistance. 

                                                
243 According to interviewees and respondents. 
244 Secretaría General de Inmigración y Emigración. (2011). Datos de retorno voluntario. Retrieved June 26th, 2012 from 

<http://extranjeros.empleo.gob.es/es/IntegracionRetorno/Retorno_voluntario/datos/Datos-retorno-voluntario.pdf>  
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Spain treats illegal stay (Art. 53 (1a), LO 4/2000) and illegal labour (Art. 53 (1b), LO 4/2000) as 

serious misdemeanours and punishes them with fines ranging from 501 to 10,000 Euro (Art. 55 

(1b), LO 4/2000). Instead of a fine, illegal stay and labour may also be punished with expulsion 

from Spain (Art. 57 (1), LO 4/2000). From the moment a sanctioning procedure possibly resulting 

in expulsion occurs, precautionary measures may judicially be instructed to secure the possible 

final decision. These precautionary measures are: regular presentations before the authorities, 

compulsory residence within a given place, and withdrawal of passport and ID upon delivery of a 

receipt to the stakeholder confirming such a measure (Art. 61, LO 4/2000).  

 
Detention pending deportation normally takes place before the issuance of an expulsion order, 
since its main aim, according to art. 61 LO 4/2000, is to ensure compliance with the final decision 
that might be adopted (return decision). 
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Table 11.3: Rights of TCNs collaborating for a voluntary departure  

 Family unity Healthcare Education Labour market Reception conditions Other 

Rights  TCNs pending 
return/removal 
have the right 
to live together 
as a family. 
Family privacy 
must be 
guaranteed 
following 
international 
treaties signed 
by Spain (Art. 
16 (1), LO 
4/2000). 

TCNs pending return/removal are 
granted healthcare assistance in 
urgent cases (Art. 3ter, Ley 
16/2003).  

In case of voluntary departure, 
TCNs pending return/removal are 
also granted basic healthcare (Art. 
61 LO 4/2000). 

Access to compulsory 
basic education free of 
charge is granted until 
the age of 16. 
Additionally, youth have 
access to post-
compulsory education 
until age 18, including 
the issuance of a 
diploma and the 
eligibility for grants 
under the same 
conditions as those for 
Spanish citizens (Art. 9 
(1), LO 4/2000)245.  
 

TCNs pending 
return/removal do 
not have access to 
the labour market.  
 
Right to fair 
remuneration even if 
labour is illegal (Art. 
9 (2), Labour 
Statute).  
 
Right to join trade 
unions and to strike 
(Art. 11, LO 4/2000).  

From the moment a sanctioning 
procedure possibly resulting in 
expulsion occurs, the following 
precautionary measures may 
judicially be instructed to secure 
the final decision that could be 
taken: regular presentation 
before the authorities, 
residence within a certain area, 
confiscation of ID and passport, 
arrest for a maximum of 72 
hours prior to the request for 
detention or detention pending 
deportation (Art. 61, LO 
4/2000). 
 
Access to basic social services 
(Art. 14 (3), LO 4/2000).  

Granted the rights and 
freedoms provided for in 
Title 1 of the Spanish 
Constitution (Art. 3 (1), 
LO 4/2000). 
 
Right to freedom of 
movement (Art. 5 (1), 
LO 4/2000). 
 
Right to assembly and 
demonstration (Art. 7 
(1), LO 4/2000). 
 
Freedom of association 
(Art. 8, LO 4/2000). 
 
Right to judicial 
protection (Art. 20 (1), 
LO 4/2000). 
 
Right to free legal 
support (Art. 22, LO 
4/2000). 

Specific 
for 
vulnerabl
e groups 

 Right to free access to full 
healthcare treatment for minors 
and women during pregnancy, 
childbirth and for postpartum 

assistance (Art. 3ter, Ley 
16/2003)246.  

The period of voluntary 
departure can be 
extended in the case of 
children going to school 

(Art. 63 (2), LO 4/2000). 

 Undocumented minors are put 
into the care of child protection 
services of the responsible 
community (Art. 35 (4), LO 

4/2000). 

 

Actual 
situation 

TCNs pending 
return/removal 
are responsible 
for finding 
accommodation 
themselves.  

Registration with municipality and 
application for a sanitary card with 
the regional health administration 
is necessary to receive full access 
to health assistance. 
NGOs have seen their funds 
increased in order to assist TCNs in 

health matters. 

It is necessary to present 
a document attesting 
that the child has 
completed the 
vaccinations compulsory 
for her/his age247. This 
document might be 

difficult to obtain.  

Employment 
opportunities in, for 
example, the 
construction sector or 
hospitality industry 
decreased on the 
black market due to 

the economic crisis.  

While basic  social services and 
benefits are guaranteed by the 
law, additional social benefits 
may vary in the different 
regions.  
 

 

                                                
245 See also the Fundamental Rights Agency Report on the rights of migrants in an irregular situation. 
246 See also the Fundamental Rights Agency Report on the rights of migrants in an irregular situation. 
247 Fundamental Rights Agency Report on the rights of migrants in an irregular situation 
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Table 11.4: Rights of third country nationals under forced return 

 Family unity Healthcare Education Labour market Reception conditions Other 

Rights  TCNs detained pending 
deportation have the 
right to be 
accommodated with 
their minor children, 
provided that the 
detention centre can 
guarantee the family’s 
unity and privacy (Art. 
62 bis (1i), LO 
4/2000). 

TCNs pending return/removal are 
granted healthcare assistance in 
urgent cases (Art. 3ter, Ley 
16/2003).  

TCNs detained pending deportation 
have the right to adequate medical 
and sanitary assistance (Art. 62 bis 
(1d), LO 4/2000).  
 
 

See Table 4: 
Voluntary 
departure. 
 
Access to education 
while in detention is 
possible when the 
length of stay 
requires it (Art. 64 
(2c), LO 4/2000). 

See Table 4: 
Voluntary 
departure. 
 
 

See Table 4: Voluntary 
departure.  
 
A judicial instruction for 
detention is to be sought when 
a risk exists that the TCN 
pending return/removal will 
abscond, will try to avoid or 
impede the expulsion, or 
represents a threat to public 
security (Art. 63 (1), LO 
4/2000).  
 
Detention can be instructed for 
a maximum total of 60 days 
(Art. 62 (2), LO 4/2000). The 
return order is still valid after 
release. If the TCN pending 
return/removal has been 
detained for 60 days, only 72 
hours of arrest are possible 
when caught again.248 

Condition and rules to be 
applied in detention centres can 
be found in Art. 62 to 62 of LO 
4/2000. 
 

See Table 4: Voluntary 
departure. 
 
Detention pending 
deportation can be 
instructed upon judicial 
order to guarantee the 
enforcement of the removal 
(Art. 63 (2), LO 4/2000). 
 
Detainees pending removal 
have the right to be 
informed about their 
situation (Art. 62 bis. (1a), 
LO 4/2000). 
 
Detained TCNs pending 
deportation have the right to 
be assisted by social 
assistance services (Art. 62 
bis. (1d), LO 4/2000). 
 
TCNs in detention pending 
deportation have the right to 
a lawyer (Art. 62 bis. (1e), 
LO 4/2000). 
 
Detainees pending 
deportation have the right to 
be assisted by an interpreter 
free of charge if they do not 
have sufficient financial 
means (Art. 62 bis. (1h), LO 
4/2000). 
 

Specific 
for 
vulnerable 
groups  

 See Table 4: Voluntary departure.   Pregnant women may not be 
sentenced to deportation or 
have their deportation executed 
if this would result in health 
risks (Art. 57 (6) + 58 (4), LO 

 

                                                
248 According to interviewees and respondents. 



 

 

 

140 

 

4/2000). 
 
Minors cannot be detained (Art. 
62 (4), LO 4/2000). 

Actual 
situation 

Detention as a family 
is difficult, due to 
insufficient capacities 
and facilities in 
detention centers. 

See Table 4: Voluntary departure. 
 
Doctors are present in detention 
centres. In urgent cases, TCNs 
pending return/removal are 
transferred to a hospital. All costs 
are taken over by the Spanish 
state. 
 
Healthcare assistance in detention 
centres is rather poor. There are 
health assistants present, but not 
enough. 

See Table 4: 
Voluntary 
departure. 
 
In practice, the 
right to education 
while in detention is 
not applied due to 
the short stay (the 
maximum period of 
detention is 60 
days).  

See Table 4: 
Voluntary 
departure. 

See Table 4: Voluntary 
departure. 
 
Moreover, detainees often lack 
the respect of fundamental 
rights, the right to translation, 
and the right to access to legal 
support.249 
 
Sometimes pregnant women 
and TCNs pending 
return/removal with 
psychological illnesses are 
detained.250 

TCNs pending 
return/removal are not 
detained if they are from a 
country Spain has not 
signed readmission 
agreements with and, once 
this has been proven, who 
cannot realistically be 
removed. Indeed, detention 
is a measure to guarantee 
the execution of removal. 
 
 

 

 

 

                                                
249 Migreurop (2011). “CIE Derechos Vulnerados. Informe sobre los centros de internamiento de extranjeros en España”, p. 57.  
250 ibid (Migreurop, 2011, p. 57.) 
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11.4 Main reasons for postponement of the return or removal 

As laid out in the table below, Spain respects the principle of non-refoulement (Art. 57 (6), LO 

4/2000) and hence does not enforce expulsion orders issued to persons who fall under the 

definition of a refugee as provided for in the United Nations Convention Relating to the Status of 

Refugees (CRSR).  

 

Furthermore, third-country nationals pending return/removal may not be removed if their return 

would put their health in danger (Art. 23 (6a), Real Decreto 557/2011). The case of pregnant 

women whose health may be put at risk due to the removal is specified separately in both the 

Aliens Act (Art. 57 (6) LO 4/2000) and the Decree relating to it (Art. 23 (6a), Real Decreto 

557/2011). 

 

Those who cannot be returned for legal/ humanitarian reasons receive an official postponement or 

suspension of return in writing according to Art. 64 (2), Aliens Act (LO 4/2000). Their return 

remains pending and the third-country national is considered to be illegally staying unless they 

fulfil the criteria to obtain a residence permit (see table 7).  

 

Other practical reasons can also impede the removal of a third-country national pending 

return/removal. Those include abscondence of the third-country national, the lack of ID to 

determine the origin of a third-country national, as well as the lack of travel connections to the 

country of origin of the third-country national.  

Table 11.5: Overview of main reasons for postponement of return or removal or prolonging the period for 
voluntary return 

Main groups Description Legal basis  Estimated 
number 
(2011) 

Legal / 
humanitarian 

The expulsion cannot be executed when it breaches the 
principle of non-refoulement. 

Art. 57 (6) 
LO 4/2000 

Rare, but it 
happens. 

The expulsion cannot be executed when it affects 
pregnant women and when it could put the pregnancy or 
the mother’s health at risk. 

Arts. 57 (6) 
LO 4/2000 & 
23 (6a), 
Real Decreto 
557/2011 
 

Several as it 
is normal, but 
do not see it 
all the time. 

The expulsion cannot be executed when it affects ill 
people and if the return would put their health at risk. 

Art. 23 (6a), 
Real Decreto 
557/2011 

Several as it 
is normal, but 
do not see it 
all the time. 

The expulsion cannot be executed as long as a procedure 
for international protection is pending. 

Art. 23 (6b), 
Real Decreto 
557/2011 

Several as it 
is normal, but 
do not see it 
all the time. 

Practical or 
technical 

TCNs pending return/removal in hiding.  no legal 
basis 

A lot, see this 
all the time. 

TCNs pending return/removal without ID or travel 
documents and not readmitted by the country of origin or 
transit. 

no legal 
basis 

A lot, see this 
all the time. 

It is impossible to determine the identity or nationality of 
the TCNs pending return/removal.  

no legal 
basis 

A lot, see this 
all the time. 

Travel arrangements cannot be made within the foreseen 
time period due to logistical problems (e.g. the Spanish 
government cannot organise a return flight alone or in 
cooperation with other EU countries based on 
“reasonable” costs before the maximum stay term in CIE 
has expired). 
 

no legal 
basis 

A lot, see this 
all the time. 

Policy choice Women with newborns. no legal 

basis 

Several as it 

is normal, but 
do not see it 
all the time. 
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11.5 The right to legal stay for third-country nationals pending return or removal 

 

11.5.1 Possibilities for obtaining the right to legal stay for third-country nationals pending return or removal 

 

Temporary residence permits in Spain are meant for stays longer than 90 days but shorter than 

five years (Art. 31 (1), LO 4/2000). A temporary residence permit is valid for one year, renewable 

twice.251 After five years of continuous possession of a temporary residence permit, a permanent 

residence permit is issued (Art. 32 (2), LO 4/2000). 

 

TCNs pending return/removal may be granted a temporary residence permit for humanitarian 

reasons, special bonds (“arraigo”) linking them to Spain, collaboration with the authorities, or 

“other exceptional circumstances to be determined” (Art. 31 (3), LO 4/2000). However, in practice 

the most common and successful way for regularisation and thus for obtaining a residence permit 

is granted under the special bonds provision elaborated on in Art. 124 of Real Decreto 557/2011.  

 

Both work bonds (Art. 124 (1) Real Decreto 557/2001) and social bonds (124 (2) Real Decreto 

557/2001) require a continuous presence in Spain of two or three years, respectively, and no 

criminal records. In addition to these conditions, the social bonds provision requires the applicant 

to prove his or her social integration or other ties to Spain. The difference between these two 

provisions lies in the conditions related to employment. While the work bonds provision requires 

employment in the past for at least six months, the social bonds provision requires an employment 

activity for at least one year in the future and the sponsorship by the employer. According to 

respondents, approximately 50,000 third-country nationals pending return/removal benefit from 

the work bonds provision each year in order to legalise their stay.  

 

A third special bond is related to family ties (Art. 124 (3) Real Decreto 557/2001) and applies to 

third-country nationals pending return/removal who are a parent and in charge of a Spanish minor 

or child of a parent of Spanish origin.   

Table 11.6: Possibilities for obtaining a right to legal stay 

Criterions Legal 

basis 

Numbers 

receiving 

(2011)252 

A temporary residence permit for a period between 90 days and 5 years may 
be granted for:  
(a) humanitarian reasons  
(b) special bonds 
(c) collaboration with the authorities and  
(d) “other exceptional circumstances to be determined”. 

 

To (d): Temporary residence permits for exceptional circumstances are issued 
initially for 1 year. 

Art. 
31(3), LO 
4/2000 
 
 
 
 
Art. 130 
Real 
Decreto 
557/2011. 

(a) ca. 10-15/ 
year 

(b) see below 
(c) N/A 
(d) ca. 3-4 in the 

last 10 years 
 

Special bonds, as mentioned in Art. 31, LO 4/2000, are: 

 

(1) work bonds: permanent presence in Spain for at least 2 years; no 

criminal record; work relations no less than 6 months; 

(2) social bonds: permanent presence for at least 3 years; no criminal 

record; work relation including contracted employment for 1 year in the future 

signed by both the applicant and employer; family ties or proof of social 

integration. The work contract must be signed before the application for 

legalisation; 

(3) family bonds: parent in charge of Spanish minor or child of parent of 

Spanish origin. 

 

Art. 124, 

Real 

Decreto 

557/2011 

(1) 998   
(2) 70,336 
(3) 5,728 

                                                
251 According to interviewees and respondents. 
252 According to interviewees and respondents. 
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11.5.2 Rights granted to third-country nationals who have obtained a legal right to stay 

 

The granting of a temporary residence permit allows access to the labour market so an application 

can immediately be put in for a work permit (Art. 129 (1) Real Decreto 557/2011).  

 

Holders of a permanent residence permit enjoy the same rights as Spanish citizens (Art. 32 (1), 

LO 4/2000). This is of particular relevance since provisions related to the access to healthcare for 

foreigners changed in 2012. While the law previously provided access to healthcare for all 

foreigners under the same conditions as for Spanish citizens, the new regulation only includes 

foreigners with a residence permit in Spain.  
 

11.6 Effects of the current legal basis and actual situation for third country nationals pending 

return or removal 

 

11.6.1 Fostering the protection of the human rights  

 

Art. 3 (1), LO 4/2000 stipulates that aliens enjoy all rights provided for in part 1 of the Spanish 
Constitution. These include: the freedom of religion (Art. 16), the freedom of assembly and of 
demonstration (Art. 21), the freedom of association (Art. 22), and the right to education (Art. 27).  

 
Art. 3 (2), LO 4/2000, refers to the Universal Declaration of Human Rights and provides for all 
fundamental rights applicable to aliens to be interpreted according to it.  
 
In Spain, third-country nationals pending postponed return/removal find themselves in an 
undefined legal status. Nevertheless, respondents argue that the jurisprudence of the Spanish 
Constitutional Court concerning “rights specially linked to human dignity”, that is, the rights 

provided for by the Universal Declaration of Human Rights and part 1 of the Spanish Constitution, 
has been an effective advance in the protection of the human rights of third-country nationals 
pending return/removal. 
 

According to the interviewees, some human rights that do not fall under the rights “linked to 

human dignity”, and in some cases even those, may be violated in certain situations. One example 

is the situation in detention pending deportation (“Centros de Internamiento de Extranjeros”, CIE). 

According to NGOs, detainees often lack the respect of fundamental rights as well as access to 

translation and legal support.253 

 

Respondents representing the non-governmental side deplore the fact that third-country nationals 

pending return/removal originating from states Spain has not signed readmission agreements with 

are sometimes detained to secure the enforcement of their expulsion although they in fact cannot 

be removed. However, detention is not continued once there is enough certainty that removal is 

not possible. 

 

11.6.2 Public opinion 

 
Although there is an opposition to immigration within the Spanish society, it was considered 
necessary before the economic crisis. Nowadays, according to some respondents representing the 

non-governmental position, migrants are more commonly considered as rivals who are taking 
away the rare jobs left in times of high unemployment rates in Spain. Indeed, the situation of 
TCNs pending postponed return/removal who do not have access to legal work or decent 
accommodation puts them “on the border of social exclusion”. As a consequence, many Spanish 

citizens perceive them as a “social threat” to the society. 

 
Nevertheless, the opposition to migration is not estimated as being too strong. Some respondents 
do not consider that public opinion on migration might influence policy making and legislation in 

Spain. Others do not agree with this point of view. In their opinion, the current social and 
economic crisis in Spain has damaged the social image of third-country nationals pending 
return/removal, largely due to “irresponsible campaigns” by some politicians and media. This goes 

                                                
253 ibid (Migreurop, 2011, p. 57.)  
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hand in hand with restrictive political proposals being applauded by a rising number of the Spanish 
population.  

 

11.6.3 Secondary movements and pull factors 

 

Prior to the economic crisis employment possibilities (including illegal labour) in the construction 

sector and hospitality industry, such as employment in hotels and restaurants, acted as pull 

factors. An additional strong pull factor was the possibility for regularisation through employment. 

The ongoing economic crisis and high unemployment within the country have turned the 

mentioned pull factors into push factors. Since the economic downturn, Spain is not as attractive 

as it was about five years ago. This is proven by the starkly increased number of applications for 

assisted voluntary returns, particularly from South American citizens who wish to move back to 

their countries of origin.  

 

Dublin cases do not play a decisive role in Spain. This is due to the fact that not many third-

country nationals pending return/removal ask for asylum in Spain or in other Member States after 

entering through Spain. However, Dublin cases have increased since the beginning of 2012. 

According to some interviewees, the Dublin Treaty is not well implemented in Spain. In practice, 

third-country nationals pending return/removal are not automatically transferred to the country 

where they first entered the Schengen area or were first registered. Instead they remain in 

Spanish territory. In order to initiate a transferral, third-country nationals pending return/removal 

must sometimes ask for it at a police station.  

 

According to interviewees, an EU-wide harmonisation would have the advantage of decreasing the 

number of secondary movements among the Member States since a number of national pull 

factors would disappear. Moreover, an EU-wide harmonisation would enable better coordination 

between the Member States to provide assistance to third-country nationals pending 

return/removal as well as to enforce return orders. Harmonisation aiming to strengthen the 

protection of human rights would also be welcomed since it would create a legal base for NGOs to 

fight against human rights infringement in the EU Member States.  

 

On the other hand, according to the respondents, an EU-wide harmonisation would also have 

disadvantages. For example, EU-wide pull factors may be created. At the same time, some 

national pull factors and, thereby, some secondary movements may remain. Some areas may not 

be harmonised within the EU, and differences between the Member States may remain, such as 

different removal capacities depending on the country of destination, size and importance of illegal 

labour market, family ties in states where large groups of third-country nationals pending 

return/removal from one origin have already been established, as well as differences in the judicial 

system and thereby in the success rates of appeals. Moreover, national particularities, such as the 

economic development, the geographic situation or the public health systems would be overlooked 

by a potential harmonisation. 

 

 

11.7 Data sources 

 

11.7.1 Respondents 

 

Asociación Pro Derechos Humano Andalucía (APDHA) 

 

Comisión Española de Ayudo al Refugiado (CEAR)  

 

Ministerio del Interior/ General Directorate of International Relations and Aliens at the Spanish 

Ministry of Interior  

 

Ministerio de Empleo y Seguridad Social/ General Secretariat for Immigration and Emigration at 

the Spanish Ministry of Employment and Social Security  
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11.7.2 Documents 

 

Ley Orgánica (LO) 4/2000, de 11 de enero, sobre derechos y libertades de los extranjeros en 

España y su integración social, en su redacción dada por las leyes orgánicas 8/000, de 22 de 

diciembre, 11/2003, de 29 de septiembre, 14/2003, de 20 de noviembre y 2/2009, de 11 de 

diciembre 

 

Real Decreto 557/2001, de 20 de abril, por el que se aprueba el Reglamento de la Ley Orgánica 

4/2000, sobre derechos y libertades de los extranjeros en España y su integración social, tras su 

reforma por Ley Orgánica 2/2009. 

 

Migreurop (2011). “CIE Derechos Vulnerados. Informe sobre los centros de internamiento de 

extranjeros en España”. 
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12. FINLAND 

12.1 Summary 

 

 Most of the third-country nationals pending return or removal in Finland belong to the category 

"failed asylum seekers". Approximately half of them receive a temporary residence permit 

within two years from receiving the return order.  

 Illegal immigrants, overstayers and others who have received a return order are not ascribed 

any other rights or obligations than the possibility to apply for a temporary residence permit. 

 No statistics exist concerning third-country nationals who are pending return or removal. The 

statistics of return orders and returns in 2011 show that the difference between those who 

received a return order and those who were returned was 240 persons. 

 Failed asylum seekers who have not yet received a temporary residence permit have the same 

rights as asylum-seekers still in the middle of their application process. They are entitled to 

stay at the reception centres, but this is optional.  

 Families have the right to live together, they have right to emergency health care, social work 

and family counseling, but right to education is not granted for adults. 

 

 While asylum seekers have the right to work after 3-6 months of stay in Finland, those with a 

return order lose their right to work. Failed asylum seekers pending return have the right to 

financial support, ranging from 25 to 290€ per person per month, but they are not entitled to 

any other social grants or benefits. 

 

 Third-country nationals who have received a temporary residence permit are allowed to work 

for a limited time without a "residence permit for employed". Any employment of this category 

has to be marked in the temporary residence permit. They also have the same rights to 

education as permanent residents, but access to healthcare depends on the municipality in 

which they reside. 

 

 The municipality, where the alien is residing, is obliged to provide subsistence grants to third-

country nationals with a temporary residence permit, if needed, even though the alien is not 

permanently registered at the municipality. 

 

 Some specific rights have been assigned to vulnerable third-country nationals pending return 

or removal. Failed asylum seekers who are minors are entitled to the same health care 

services as permanent residents. They also have the right to education. Moreover, victims of 

trafficking who have received a temporary residence permit have unrestricted access to 

employment.   

Table 12.1: General overview of the rights of third-country nationals pending return or removal 

Family unity Health care Education  Labour market Reception conditions 

Yes, families 
can live 
together. 

Right to emergency 
healthcare only. 
Those with temporary 
residence permit are 
usually entitled to full 
health care. 

Right to education is 
provided only to 
minors; adult TCNs 
with temporary 
residence permit are 
entitled to education. 

In principle 
allowed to work 
but in practice 
this does not 
seem to be the 
case. 

Entitled to stay in the 
reception centre, but 
this is optional. Entitled 
to a small financial 
support. 
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Table 12.2: Overview of the possibilities for obtaining a right to legal stay specifically developed for third-
country nationals pending return or removal 

Continuous permit following two years of 
temporary residence (Aliens Act, Section 54(4)  

Systematic requirement to reassess cases 
Aliens Act, Section 172(6) 

An alien who has been issued with a temporary 
residence permit under section 51 because he or she 
cannot be removed from the country and a victim of 
trafficking in human beings who has been issued 
with a temporary residence permit are issued with a 
continuous residence permit after a continuous 
residence of two years in the country if the 
circumstances on the basis of which the alien was 
issued with the previous fixed-term permit are still 
valid. 

If a decision on refusal of entry or deportation is 
enforced more than two years after it was made, 
the enforcing authority must confirm with the 
authority who made the decision that the person 
to be removed still poses a genuine threat to 
public order and security, and assess whether 
circumstances have changed since the 
deportation decision was made. This does not 
automatically lead to a right to legal stay, but it 
is a systematic requirement to re-assess the 
case. 

 

 

12.2 Categories of third-country nationals pending return/removal 

 

Finland has clear rules about aliens that cannot be removed from the country. In principle they can 

be provided with a temporary residence permit. Victims of trafficking and aliens having committed 

or being suspected of having committed a crime fall under specific sections of the Aliens Act, but 

are also provided with a temporary residence permit. 

 

It is mainly failed asylum seekers who are awaiting return to their home country. The Aliens 

Act does however not exclude also other aliens (for example overstayers or persons who have 

arrived in the country irregularly) from applying for a temporary residence permit if they cannot be 

removed from the country. However, the second group (other third-country nationals awaiting 

return) is not ascribed any other rights or obligations than the possibility to apply for a temporary 

residence permit. There is also no information on their current actual number or situation. 

Acknowledging the existence of this group, no further information is provided on their rights or 

actual situation in this report, as the information does not exist. 

Table 12.3: Overview of categories of third-country nationals pending return or removal 

 Failed asylum seekers awaiting 
return 

Third-country nationals who have received 
a temporary residence permit 

Categories 

 

Failed asylum seekers awaiting return 

or a temporary residence permit due 
to the temporary impossibility of the 
return  

 

Aliens (both failed asylum seekers and other 

third-country nationals awaiting return) that 
cannot be returned to their home country or 
country of permanent residence (Aliens Act, 
Section 51). 

Victims of trafficking can be issued a temporary 
residence permit under Aliens Act, Section 52a  

Those who have committed or there are 
reasonable grounds to suspect that they have 
committed a crime can obtain a temporary 
residence permit for a maximum of one year at 
a time if they cannot be removed from the 
country because they are under the threat of 
death penalty, torture, persecution or other 

treatment violating human dignity (Aliens Act, 
Section 89). 

Numbers 
(2011)254 

Persons receiving a return order in 
2011: 1639255 

Returned by forced operations: 990256 

Returned by voluntary operations: 
409257 

8 people (7 from Kosovo, 1 from Somalia) 
received a temporary residence permit (in 2010 
the number was 2). 

                                                
254 It is not known whether the persons who received return orders and were returned were failed asylum applicants on other third-

country nationals. 
255 Helsingin poliisi: 2010 Projektiraportti Palautusmenettelyjen tehostaminen (Helsinki Police Department: 2010 project report 

Strengthen the procedures of forced return). 
256 Ibid. 
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Returned total: 1399 

Difference between those who 
received a return order and those 
returned: 240 

Documents 

stating their 
right to 
stay? 

They keep their reception ID card258. 

Administrative decisions must be 
issued in writing, so the third-country 
national will have a written decision 
according to which the return decision 
will temporarily not be enforced 
(Administrative Procedure Act, Section 
43). 

The temporary residence permit 

 

The procedure for obtaining a temporary residence permit under section 51 is the same for all 

third-country nationals who have received a return order but cannot be removed. There are no 

special provisions for example for vulnerable groups. However, vulnerable groups are less likely to 

be issued a return order. 

 

According to the Refugee Advice Center there have been no cases where a temporary residence 

permit would not have been granted for a failed asylum seeker if the return could not be 

implemented. It however does take time, and the time period differs. In the asylum centres they 

have some third-country nationals pending return/removal, who have been waiting for up to six 

months for a residence permit. According to one of the respondents there is an increase in the 

share of third-country nationals that do not automatically receive a residence permit shortly after 

it is realised that the return must be postponed. 

 

12.3 Overview of the rights and the actual situation of the third-country nationals 

pending return or removal 

 

As mentioned above, third-country nationals who cannot be returned to their home country or 

country of permanent residence for temporary reasons receive a temporary residence permit. 

According to the interviewees, the concrete situation in Finland is that after a person receives a 

return order it normally takes months before she/he is granted a residence permit under section 

51. Third-country nationals with temporary residence permit have more or less the same rights as 

other citizens. However, a residence permit granted under section 51 does not give a right to 

family reunification. Since 2009, a residence permit granted under section 51 provides the right to 

work259.   

 

Two different groups can be identified as regards the rights and situation during the process from 

receiving the return order to receiving a temporary residence permit: 
- Failed asylum seekers 

- Other third-country national with return order. 

Failed asylum seekers have exactly the same rights and services available as asylum seekers who 

are still awaiting their decision. These rights and services are available until the failed asylum 

seeker has been removed from Finland or is given a residence permit on other grounds.260 These 

rights are specified in the act concerning the reception of people seeking for international 

protection, which came into force in 2011261.  

 

                                                                                                                                                  
257 IOM Helsinki. 
258 According to interviews. 
259 Aliens Act, Section 80. 
260 Law on reception conditions of applicants of international protection, §14. (Laki kansainvälistä suojelua hakevan vastaanotosta. 

Available only in Finnish and Swedish http://www.finlex.fi/fi/laki/alkup/2011/20110746) 
261 Law on reception conditions of applicants of international protection (Laki kansainvälistä suojelua hakevan vastaanotosta. Available 

only in Finnish and Swedish http://www.finlex.fi/fi/laki/alkup/2011/20110746) 
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Other third-country nationals with return order do not receive any specific support. However, all 

people in Finland can receive social assistance including emergency healthcare when needed. In 

principle, the municipality where the person is staying decides if social assistance is provided262. 

 

There is no special provision for vulnerable persons pending return/removal, but the Aliens Act 

states in general that special attention must be paid to the best interest of the child (section 6). 

 

An important decisive factor in the extent of the rights of temporary residence permit holders in 

Finland is whether the municipality in which the third-country national with temporary residence 

permit is residing, decides to register the person as having their municipality of domicile in the 

municipality in question. Municipalities are obliged to provide health and social services to all the 

persons who have the municipality as their municipality of domicile. Moreover, voting rights in 

municipal elections and possibility for municipal complaints are only open to those who are 

registered as having their municipality of domicile in the municipality in question. In practice, it 

seems that municipalities grant the status of municipality of domicile to third-country nationals 

referred to in Aliens Act, Section 51, only after one year of continuous residence in the 

municipality.263 

 

                                                
262 Sosiaalihuoltolaki, available only in Finnish and Swedish http://www.finlex.fi/fi/laki/ajantasa/1982/19820710 
263 Rinta-Hoiska, Maija: Selvitys tilapäisen oleskeluluvan nojalla Suomessa oleskelevien ulkomaalaisten kotikunnan määräytymisestä, 

2010. 
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Table 12.4: Rights of the failed asylum seekers (same legal rights as asylum seekers) 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  Accommodation in a 

reception centre is 
organised in such a 
way that families 
can, if they so wish, 
live together (Law on 
reception conditions 
of applicants of 
international 
protection, §16). 

  

Entitled to social 
assistance, such as 
family counselling 
(Law on reception 
conditions of 
applicants of 
international 
protection, §25, as 
defined in 
Sosiaalihuoltolaki, 
§17). 

Right to municipal – and in 

special cases also private – 
healthcare if they require 
urgent medical treatment or 
essential dental treatment. 
Only people with a 
designated home 
municipality are entitled to 
public healthcare (Law on 
Health care provision, §50). 

 

 

General right to education 

for adults is not granted, 
however some educational 
activities need to be 
provided on behalf of the 
reception centre (Law on 
reception conditions of 
applicants of international 
protection, §29). 

 

 

Asylum seekers are 

allowed to work 
after 3-6 months 
(Aliens Act, §81). 

 

Entitled to stay in the 

reception centre, but this is 
optional (Law on reception 
conditions of applicants of 
international protection, 
§14). 

 

Entitled to financial support, 
which ranges from 25€ to 
290€ per month, depending 
on whether the person is 
minor or adult, living alone 
or accompanied, and 
whether food is provided for 
free at the reception centre 
or not. The financial support 
covers all other costs apart 
from housing and larger 
health care expenses (Law 
on reception conditions of 
applicants of international 
protection, §20). 

They are not entitled to child 

benefit or any other social 
benefits. However, 
interpretation of the law 
shows that failed asylum 
seekers can receive 
emergency subsistence grants 
(Law on subsistence grants). 

 

The authorities shall provide 
interpretation or translation if 
the alien does not understand 
Finnish or Swedish, or if he or 
she, because of his or her 
disability or illness, cannot be 
understood (Aliens Act, 
Section 203)  

 

 

Specific for 

vulnerable 
groups 

 Minors are entitled to the 

same health care as 
permanent residents (Law 
on reception conditions of 
applicants of international 
protection, §26) 

 

The accommodation centre 
pays the bills and can assign 
somebody to assist the child 
in booking appointments 
with the doctor etc. 

Children have the right to 

education in the public 
school of Finland. They will 
normally start with 
attending school at the 
centre, till they are 
assessed capable of 
attending normal classes. 
It is the schools that 
decide if they want to 
accept a third-country 
national, and not all 
schools do. 

 Unaccompanied minors are 

placed in their own units 
and provided with full 
support (Law on reception 
conditions of applicants of 
international protection, 
§17). 

Third-country nationals in 

need of urgent treatment due 
to torture may attend the 
special Rehabilitation Centre 
for Torture Victims in Helsinki 
or in Oulu. 

Actual 
situation264 

Families are provided 

with a family room 
and they live 
together as a family. 

There is a nurse in the 
reception centre.  

“Acute healthcare”, as 
defined in §50 of the Law on 
Health care provision, is not 
well defined and leaves 
room for interpretation. One 

Educational activities 

started during the asylum 
process (also educational 
for example outside of the 
centre, even though this is 
rare) will be continued 
after the rejection, but no 

If they are awaiting 

return practice 
shows that they 
lose their permit to 
work, although this 
is not specified in 
the legislation. 

No information suggesting 

that the situation is not as 
provided in the law. In 
practice it may be difficult 
for the asylum seekers 
wishing to live outside the 
centres to find an 

The Refugee Advice Centre 

provides legal aid and advice 
for (failed) asylum seekers, 
refugees and immigrants in 
Finland. The staff of the 
reception centre helps (failed) 
asylum seekers to contact the 

                                                
264 Based on interviews. 



 

 

 

151 

 

 Family unity Health care Education Labour market Reception conditions Other 

respondent defines it as 
when the situation of the 
third-country national will be 
much worse, if he/she does 
not have the treatment. 

 

TCNs can borrow their 
relatives or friend’s social 
security card in order to 
gain access to health care.  

 

Some public health nurses 
provide maternity care to 
undocumented migrants 
with the permission of the 
head physician.265 

new education activities 
for the failed asylum-
seekers  will be started. 

 

Everybody in the centres 
has access to education in 
the Finnish language. 

apartment, as the Finnish 
social security number is 
often requested for rental 
leases.266 They may also be 
accommodated in facilities 
for the homeless.267 

Refugee Advice Centre. 

 

An amendment to the law is currently being considered. The amendments considered include making it forbidden to detain minors and to develop better options for the 

accommodation of families with children in this category.  

 

 

                                                
265 Policies on Health Care for Undocumented Migrants in EU27. Country report Finland, April 2010. 
266 European Union Agency for Fundamental Rights: Fundamental Rights of Migrants in an Irregular Situation. 2011, p. 63. 
267 Ibid, p. 67. 
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Table 12.5: Rights of the third-country nationals with a temporary residence permit / temporary protection 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  If aliens are issued 

with a residence 
permit because they 
cannot be returned, 
their family members 
residing abroad are 
not issued with a 
residence permit on 
the basis of family 
ties (Aliens Act, §51). 

In case the municipality 

they reside in accepts the 
people with a temporary 
residence permit as 
habitants, they have full 
right to health care as 
provided in the municipality 
where they are temporarily 
residing (Law on Health care 
provision). 

Finnish local authorities 

have an obligation to 
arrange basic education 
for children of 
compulsory school age 
residing in its area and 
pre-primary education 
during the year 
preceding compulsory 
schooling (Basic 
Education Act, §4).  

Since 2009, they have been 

allowed to work for a limited 
time without a "residence 
permit for employed". Any 
employment of this category 
has to be marked in the 
temporary residence permit 
(Aliens Act, §81)   

No housing provided The municipality, 

where the alien is 
residing in, is obliged 
to provide 
subsistence grants to 
the alien, if needed, 
even though the alien 
is not permanently 
registered at the 
municipality (Law on 
social services §13) 

Specific for 
vulnerable 
groups  

   Victims of trafficking who have 
been issued a temporary 
residence permit based on 
Aliens Act, §52a, can receive an 
unrestricted right to 
employment (Aliens Act, §79). 

  

Actual 
situation 

As they are free to 
choose residence, 
they can live together 
as a family. 

In practice some 
municipalities take the 
“temporarily residing” 
serious and do not provide 
healthcare and social 
services for the first year, 
where they consider the 
residence to be temporary. 
In this case the TCN still has 
access to the healthcare 
provided at the 
accommodation centres if 
he/she acquires that. 

No information 
suggesting that the 
situation is not as 
provided in the law.  

No information suggesting that 
the situation is not as provided 
in the law. 

They can stay in the 
reception centres if 
needed. This can be the 
case if they do not find 
work, and the municipality 
does not provide them 
with social assistance and 
healthcare due to their 
temporary status (it has 
been reported to happen 
in some cases for the first 
year of a temporary 
residence permit, but not 
for the years that follow). 
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12.4 Main reasons for postponement of the return or removal 

 

It is specifically mentioned in the finish Aliens Act that third-country nationals that cannot be 

returned or removed will be issued with a temporary residence permit. This applies for all third-

country nationals. 

Table 12.6: Overview of main reasons for postponement of return or removal or prolonging the period for 
voluntary return 

Main groups Description Legal basis  Estimated 
number 
(2011) 

Legal / 
humanitarian 

Aliens residing in Finland are issued with a temporary 

residence permit if they cannot be returned to their 
home country or country of permanent residence for 
temporary reasons of health or if they cannot actually 
be removed from the country. 

Aliens Act, 

Section 
51(1) 

 

Aliens residing in Finland who are not granted asylum 

or a residence permit on the basis of subsidiary 
protection or humanitarian protection because they 
have committed, or there are reasonable grounds to 
suspect that they have committed, an act referred to 
in section 87(2), 88(2) or 88a(2) are issued with a 
temporary residence permit for a maximum of one 
year at a time if they cannot be removed from the 
country because they are under the threat of the 
death penalty, torture, persecution or other treatment 
violating human dignity. 

Aliens Act, 
Section 89 

 

Practical or 
technical 

If the authorities in the countries of return do not wish 

to cooperate or receive the person that is to be 
returned. 

None  

If the person does not want to cooperate on 
identification and certificates of return etc. 

None  

Return is not possible because of lack of transportation 
infrastructure. 

None  

Policy choice A reflection period of at least thirty days and a 

maximum of six months may be granted to a victim of 
trafficking in human beings. 

Aliens Act, 
Section 52b  

 

 

According to some of the respondents there has been a change in procedures leading to less 

people obtaining the temporary residence permit or at least for longer time periods to pass before 

they obtain it. The legal basis is however the same. It is not specifically mentioned in the 

legislation that lack of cooperation on the return can lead to the temporary residence permit not 

being issued, but some of the NGOs have seen this argument used in some cases. 
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12.5 The right to legal stay for third-country national pending return or removal 

 

12.5.1 Possibilities for obtaining the right to legal stay 

 

The Aliens Act specifies that a continuous residence permit (which is not a permanent residence 

permit, but a fixed-term permit) must be granted after two years, if the circumstances on the 

basis of which the alien was issued with the previous fixed-term permit are still valid.  

Table 12.7: Possibilities for obtaining a right to legal stay 

Criterions Legal basis Numbers 
receiving 
(2011) 

An alien who has been issued with a temporary residence permit under 

section 51 because he or she cannot be removed from the country and a 
victim of trafficking in human beings who has been issued with a temporary 
residence permit are issued with a continuous residence permit after a 
continuous residence of two years in the country if the circumstances on 
the basis of which the alien was issued with the previous fixed-term permit 
are still valid. 

Aliens Act, 
Section 54(5) 

Approximately 

50% of those 
with a return 
order half 
obtain this 
after two 
years. 

If a decision on refusal of entry or deportation is enforced more than two 
years after it was made, the enforcing authority must confirm with the 
authority who made the decision that the person to be removed still poses 
a genuine threat to public order and security, and assess whether 

circumstances have changed since the deportation decision was made. This 
does not automatically lead to a right to legal stay, but it is a systematic 
requirement to re-assess the case. 

Aliens Act, 
172 (6) 

 

 

 

12.5.2 Rights granted to third-country nationals that have obtained a legal right to stay 

 

Once a continuous residence permit is granted, a person has the same rights as any other resident 

in Finland, including access to social security, health care, education, etc. These rights are to a 

high extent connected with being registered with a municipality of domicile, and this is possible for 

persons with continuous residence permits. The continuous residence permit can be extended for a 

maximum of four years at a time. Persons with a municipality of domicile are entitled for example 

to vote in municipal elections, but not in the parliamentary elections.268 
 
 

12.6 Effects of the current legal basis and actual situation for third-country nationals 

pending return or removal 

 

To the knowledge of our respondents there are no studies of the effects of the rights and situation 

of third-country nationals pending return or removal.  

 

12.6.1 Fostering the protection of the human rights  

According to the respondent the legislation concerning immigrants has become stricter over the 

years. It has amongst other things become more difficult to obtain a temporary residence permit 

due to a postponement of the return. Some accommodation centres report that third-country 

nationals pending return are in general waiting longer before the temporary residence permit is 

issued. On the other hand, it is widely perceived that in Finland people are not left in limbo and 

that in general their human rights are protected.  

 

12.6.2 Public opinion 

According to our respondents asylum seekers and illegal migrants are debated subjects in Finland. 

As in all other countries, there are people that are positive and people that are negative towards 

migration. According to one of the respondents Finnish public opinion is becoming increasingly 

divided on the subject, with still more people having a specific stand either for or against. Others 

report about an increasingly negative attitude towards migrants, often exemplified with the last 

                                                
268 http://vaalit.fi/15525.htm.  
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Parliamentary elections, where a political party often considered to be against immigration and a 

multicultural society gained a clear increase in support. 

 

However there does not seem to be a special interest in the ones awaiting return. The number of 

people who have been granted a residence permit under section 51 is small and there is no 

specific interest on this.  

 

12.6.3 Secondary movements and pull factors 

According to our respondents, there are no examples of the Finnish situation creating secondary 

movements or pull factors. Finland has experienced a decrease in the number of asylum applicants 

from 2009 to 2010 (from 5.988 to 4.018), even though the policy and practice has remained more 

or less unchanged, so there does not seem to be a direct link.  

 

The respondents believe that the main factors influencing the number of illegals and asylum 

seekers are: 
- the situation in the countries from which the main groups of migrants come 

- the existence of migrant communities of different nationality as migrants will look for 

countries in which they know people  

- geography 

 



 

 

 

156 

 

 

12.7 Data sources 

 

12.7.1 Respondents 

 Finnish Immigration Service 

 Ombudsman for minorities 

 Refugee Advice Centre 

 Reception Centre 

 Ministry of Social Affairs 

 

12.7.2 Documents 

Administrative Procedure Act (Hallintolaki, available in Finnish and Swedish at 

http://www.finlex.fi/fi/laki/ajantasa/2003/20030434)  

 

Aliens Act (Ulkomaalaislaki 30.4.2004/301, available in English http://ec.europa.eu/anti-

trafficking/download.action;jsessionid=KRx8TmQP4zfvn8TMQtdxM8xLBrJ9wMK8pGy227r15FCPJnF

yGgvW!741669820?nodeId=5ea5d2b3-6ec4-408e-bad4-

3bb9fab47d5c&fileName=Aliens+Act+2004+Finland_en.pdf&fileType=pdf) 

 

Basic Education Act (Perusopetuslaki 628/1998, available in English at 

http://www.finlex.fi/en/laki/kaannokset/1998/en19980628.pdf) 

 

European Union Agency for Fundamental Rights: Fundamental Rights of Migrants in an Irregular 

Situation. 2011 

 

Eurostat: First instance decisions on applications by citizenship, age and sex Quarterly data 

(rounded).  

 

Helsinki Police Department: 2010 project report Strengthen the procedures of forced return 

(Helsingin poliisi: 2010 Projektiraportti Palautusmenettelyjen tehostaminen).  

 

Law on Health care provision (Terveydenhuoltolaki 30.12.2010/1326, available in Finnish and 

Swedish http://www.finlex.fi/fi/laki/ajantasa/2010/20101326/) 

 

Law on reception conditions of applicants of international protection, §14. (Laki kansainvälistä 

suojelua hakevan vastaanotosta, available in Finnish and Swedish 

http://www.finlex.fi/fi/laki/alkup/2011/20110746) 

 

Law on social services (Sosiaalihuoltolaki, available in Finnish and Swedish 

http://www.finlex.fi/fi/laki/ajantasa/1982/19820710) 

 

Law on subsistence grants (Laki toimeentulotuesta 30.12.1997/1412, available in Finnish and 

Swedish at http://www.finlex.fi/fi/laki/ajantasa/1997/19971412). 

 
Policies on Health Care for Undocumented Migrants in EU27. Country report Finland, April 2010. 

 

Rinta-Hoiska, Maija: Selvitys tilapäisen oleskeluluvan nojalla Suomessa oleskelevien 

ulkomaalaisten kotikunnan määräytymisestä, 2010. 

 

Vaalit.fi (the official elections website of Finland): http://vaalit.fi/15525.htm. 
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13.  FRANCE 

13.1 Summary 

 
 France does not have a specific status for third-country nationals (TCNs) whose 

return/removal is considered impossible. 

 

 The following three categories of third-country nationals pending return/removal can be 

created, based on their rights and situation: 

- third-country nationals expected to return voluntarily;  

- third-country nationals under immediate removal order; 

- third-country nationals de facto tolerated.  

 

 Third-country nationals pending return/removal who present no threat to the public order 

can voluntarily return within thirty days. Their situation is generally better than the 

situation of those under immediate removal or de facto toleration. 

   

 In all cases, the right to education and family unity is protected in France. Education is 

obligatory for all children under sixteen including third-country nationals pending 

return/removal, although NGOs have noted that children accompanying their parents in 

detention centres have no access to education.  

 

 There is no right to employment for any third-country nationals pending return/removal. 

 

 All third-country nationals pending return/removal have access to emergency healthcare. 

third-country nationals in centres have access to in-house medical staff. Other third-

country nationals can access Aide Médicale d’Etat against a contribution of EUR 30 per 

year. 

 

 Postponements of the return date can be granted to third-country nationals primarily on 

the grounds of family and medical reasons, if they agree to return voluntarily. 

 

 A right to legal stay is seldom granted to third-country nationals who have received a 

return order. If granted a right to legal stay, it will be on the basis of new information or a 

change in the situation of the third-country national or the country of return.  

Table 13.1: General overview of the rights of third-country nationals pending return or removal 

Family unity Education Healthcare  Labour market Reception 
conditions 

Reception and 
detention 
facilities do 
not 
necessarily 
provide family 
facilities 
allowing for 
family unity. 

Education is 
mandatory and 
ensured for children 
under age 16, 
although it is not 
accessible for 
children 
accompanying their 
parents in detention 
centres. 

Granted under Aide 
Médicale d’Etat 
which covers 100% 
of the costs of basic 
medical expenses 
against a 
contribution of EUR 
30. 

Not accessible for 
TCNs without a 
residence permit. 

Only granted in 
emergency situations 
and for TCNs in 
detention centres.  

   

13.2 Categories of third-country nationals pending return/removal 

 

Regarding the different rights and situations of third-country nationals pending return/removal, 

three categories exist:  
- third-country nationals expected to return voluntarily; 

- third-country nationals under immediate removal order; 

- third-country nationals de facto tolerated. 
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Third-country nationals who do not present a threat to the public order can leave the country 

voluntarily and are given thirty days to do so. They can request an extension of the period for 

voluntary return that - if granted - will ensure that they keep the rights of third-country nationals 

pending voluntary return.  

 

Third-country nationals who have failed to return voluntarily within the thirty day period or who 

present a threat to the public order are to be immediately removed. Most of them will be staying in 

detention centres for the time leading to their departure.  

 

The last category concerns third-country nationals who are de facto tolerated because they cannot 

yet leave the territory. If the removal cannot be executed, the third-country nationals will be 

released from the detention centre if they have been accommodated in one, or their case will be 

suspended by the authorities when the latter considers the removal to be impossible. In those 

cases, the return order remains active, and the TCN is expected by the authorities to comply with 

it. The third-country nationals will de facto stay illegally in France and be treated accordingly, 

apart from not risking detainment and return, as long as the reasons preventing the 

return/removal persist.  

Table 13.2: Overview of categories of third-country nationals pending return/removal 

 TCNs pending voluntary 
return 

TCNs  under immediate removal 
order 

De facto 
tolerated TCNs  

Categories 

 

TCNs who arrived on the 
country illegally, or whose 
residence permit has 
expired, or failed asylum 
seekers who agreed to 
cooperate and actively 

participate in returning to 
their country of origin (or 
another country). 
Article L511 of the Code 
for foreigners and asylum 
seekers269 (CESEDA code)  

TCNs that received an administrative 
order of return but refused to 
cooperate and are therefore to be 
immediately removed (“arrêté de 
reconduite à la frontière”).  
 

TCNs under immediate removal 
measure because they constitute a 
threat for the public order 
(Expulsion270 Article L 521 CESEDA 
code  or Interdiction du territoire, 
article L 541) 

TCNs who cannot 
be returned or 
removed.  
Article L561-1 
CESEDA code 

Expected 
numbers 
(2011) 

25,000 195 27,013 

Documents 
stating 
their right 
to stay? 

Yes – the (postponed) 
return date is written on 
the return order 
preventing any additional  
measures against the TCN 

No – but it is not needed since they 
are in detention. 

No  

 

 

13.3 Overview of the rights and the actual situation of third-country nationals pending 

return or removal 

 

Everyone has access to emergency healthcare, and children under 16 must be educated under the 

same conditions as French citizens. Regarding accommodation, TCNs have access to the same 

type of emergency accommodation as any homeless person on French territory. However, TCNs 

pending return do not have access to the labour market. 

 

                                                
269 Code d'entrée et de séjour des étrangers et du droit d'asile hereafter referred to as the CESEDA code  
270 If after 5 years the TCN is considered not to pose a threat anymore, the expulsion decision can be abrogated according to Article L 524-1 
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Table 13.3: Third-country nationals cooperating with the return order  

 Family unity Health care Education Labour market Reception conditions Other 

Rights  No specific rights. TCNs can obtain healthcare from 
the state, “Aide Médicale d’Etat,” 
provided they have resided in 
France for more than three 
consecutive months. It covers 
100% of the costs of consultation 
and/or hospitalisation (Decree of 
February, 16th, 2011 concerning 
l’aide Médicale de l’Etat). 

 
Since the 1st of March 2011, TCNs 
must pay a financial contribution 
of 30 Euros per year in order to 
access “Aide Médicale d’Etat” 
(article 188 (V) of reglementation 
n°2010-1657 12/29/2010).  

No rights for 
adults. 

TCNs without a residence permit 
do not have access to the French 
labour market. 
 
All employment is subject to 
contractual obligation between 
employers and employees. 
Therefore, TCNs working illegally 
have by law access to the same 

salary and holidays as those 
working legally in France (Code of 
Labour Article L8252). 
 
In the event of a a breach in 
these obligations, the TCN can 
report it to the authorities and be 
paid the amount he or she was 
entitled (Code of Labour Article 
L8223). 

Nothing is provided. TCNs are granted 
free judicial help 
from the moment 
they receive a 
return order. This 
includes help to 
appeal the return 
order.  
 

Anyone residing in 
France can enquire 
about their rights at 
the local city hall. 
The information 
provided there will 
not be transmitted 
to the ministry of 
interior or the 
police. 

Specific for 
vulnerable 
groups 

No specific rights, but 
the French Civil code 
mentions the 
protection of family 
unity, notably in 
article 375-2, stating 
that as much as 
possible, minors 
should be kept in 
their usual 
environment. 

Minors have access to free 
medical help beyond emergency 
healthcare (N°DSS/2A/2011/351 
of September 8th, 2011). 
 
The Aide Médicale de l’Etat (AME) 
covers 100% of the costs related 
to healthcare for pregnant 
women. 

Education is 
mandatory for all 
6-16 year old 
children on the 
French territory 
(Code of 
Education, Article 
L131). 

TCNs whose return is postponed 
for medical reasons may be 
allowed to work under article L 
523-4 of the Code for Foreigners 
and asylum seekers (CESEDA). 
They must however first request 
permission from the authorities 
who will decide on the case. None 
of the respondents know of cases 
where work permits having been 
issued to TCNs whose return has 
been postponed for medical 
reasons. 

Victims of human trafficking 
are welcome in specialised 
centres that provide them 
with accommodation and 
support. The centres are run 
by Acsé, an organisation 
financed by the state. 

 

Actual 
situation 

TCNs cooperating 
with the return order 
can remain in their 
usual living 
environment. There 
is no specific 
information as to 
their living conditions 
during the period 
preceding the 
departure. Apart 

The Aide Médicale d’Etat concerns 
only necessary treatments and 
therefore excludes thermal cures, 
medical help to procreate and 
treatments delivered by 
unregistered doctors. In 2010, 
about 200,000 persons used the 
“AME”. 
 
Hospital treatments costing more 
than EUR 15,000 and which are 

No particular 
difficulties were 
reported with 
regard to the 
registration of 
children in French 
schools. 

Even though TCNs do not 
normally have access to the 
labour market, practice shows 
that there are tens of thousands 
of people illegally residing in 
France who are working. 
However, they do not seem to 
exercise their right to equal rights 
with respect to salary, working 
hours and vacation. It is not 
known how many of those belong 

Persons staying irregularly 
in France do not have a 
right to accommodation 
provided by the state. Once 
they have received a return 
order, they can seek 
accommodation in an 
emergency accommodation 
centre if needed. 
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from emergency 
situations, they 
cannot be granted 
accommodation.  

not immediately necessary 
(within a 15 days period), must 
be authorised by the state. 
 
NGOs have noted that not all 
medical staff is aware of the 
rights of TCNs to medical aid, 
leading to the denial of those 
rights to TCNs illegally residing in 
France.271 

to the group of TCNs pending 
return/removal. 

                                                
271 2010 HUMA, ACCESS TO HEALTH CARE FOR UNDOCUMENTED MIGRANTS AND ASYLUM SEEKERS IN 10 EU COUNTRIES, law and practice.  
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Table 13.4: Third-country nationals under immediate removal 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  Under Article R553-3 CESEDA 
Code detention centres meant to 
host families need to be properly 
equipped to accommodate the 
needs of the children. 

There must be a 
medical unit in each 
detention centre with 
medical staff composed 
of doctors and nurses 
(Ministerial decree of 
April, 24th, 2001 
defining the basic 
equipment needed in 
detention centres). 

As seen in Table 
3. 

As seen in Table 
3. 

Conditions in detention centres are 
detailed in article R553 (May, 2d 2006). 
The article requires that there be at least 
10m² for each person, unisex rooms 
containing no more than 6 persons, 
availability of common areas and one 
telephone for at most 50 people. The 
maximum number of TCNs kept in the 
detention centres should not exceed 140 
people.  
 
Under article L554-3 CESEDA code, 
TCNs can only be kept in the detention 
centres for up to 45 days. (Before June 
2011, the time limit was 32 days).272 
 

TCNs with strong ties to France, but who 
pose a threat severe enough for 
expulsion, can be subjected to home 
confinement under special circumstances 
(L523-4 CESEDA code). 
 
The utilisation of home confinement as 
an alternative to the detention centres 
was reinforced by the transposition 
measure for the return directive (law of 
16/06/2011, article L561 1 &2 of the 
CESEDA code).  

Judicial assistance as 
seen in Table 3. 
 
When under home 
confinement, TCNs 
must have regular 
contact with the 
authorities. The 
regularity of the 
contact is decided by 
the local administration 
(the prefecture) and 
can vary from once a 
day to once a month. If 
they fail to comply with 
this obligation, they 

can be fined up to 
3,750 Euros and 
imprisoned for three 
years (Article R 561 
CESEDA code). 

Specific 
for 
vulnerabl
e groups  

Some of the respondents have 
noted a significant increase over 
the past five years of vulnerable 
persons sent to detention 
centres, including seriously ill 
TCNs who cannot obtain the 
appropriate healthcare in 
detention centres.  
The public authorities however 
disagree with this assessment. 

No. Children 
accompany their 
parents in 
detention centres 
have no effective 
access to 
education. There 
are no schooling 
facilities in the 
detention centres. 

 Those who cannot be removed due to 
their medical conditions are kept in 
home confinement. 

 

                                                
272 Law n° 2011-672  of the 16th, June 2011 http://www.legifrance.gouv.fr/affichTexte.do;jsessionid=?cidTexte=JORFTEXT000024191380&dateTexte=&oldAction=rechJO&categorieLien=id  

http://www.legifrance.gouv.fr/affichTexte.do;jsessionid=?cidTexte=JORFTEXT000024191380&dateTexte=&oldAction=rechJO&categorieLien=id


 

 

 

162 

 

Actual 
situation
273 

The “interdiction du territoire” 
usually concerns only one person. 
This person would then be 
separated from the family as 
he/she will stay in detention while 
the family will not. 
 
10 out of 25 detention centres 
have special areas dedicated to 
families. In the family areas, 
there might be some toys for 
children, but apart from that, the 
organisation is exactly the same 
as for the rest of the building. It 
is still debated whether this 
constitutes a sufficient 
environment for a decent family 
life. France was condemned in 
January 2012 by the ECHR 

regarding the reception 
conditions for families in 
detention centres. 
 
According to an interviewee, 
families are sometimes not sent 
to detention centres and rather 
kept under home confinement. 

There is no longer a 
continuous presence of 
medical staff in the 
detention centres. On 
average, nurses are 
present all day from 
Monday to Friday, and 
doctor’s visit the 
detention centres two 
hours per day. 
 
NGOs have also stated 
that the significant 
number of TCNs in 
detention centres has 
increased the difficulty 
to provide proper 
treatment for TCNs. 

The NGOs 
reported a case 
where a teenager 
was escorted by 
the police from 
the detention 
centre to her high 
school in order to 
complete her end 
of school 
examinations. 
Such cases are, 
however, very 
rare, notably 
because families 
are generally kept 
in detention for a 
very short period 
of time. 

They do not work 
since they are 
detained. 

Detention centres are prison-like 
structures, with a limited number of 
visits allowed, cells for the TCNs, and 
regulated time in the common areas 
where the TCNs can freely move. 
 
In a few cases, it has been identified 
that more than 140 persons lived in 
some detention centres.274  
 
On average, the duration of a stay in a 
detention centre is about ten days. 
However it depends on the local 
authorities. Some prefectures free the 
TCNs after a week when it appears that 
they cannot be returned to their country 
of origin. Others wait 45 days as is 
allowed by the law. 

 

 

                                                
273 Based on interviews if nothing else stated. 
274 Rapport CIMADE de 2010 sur les centres de rétention administrative 
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Table 13.5: De facto toleration of third-country nationals who cannot be removed 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  No specific 
rights. 

Access to Aide 
Médicale d’Etat” 
as detailed in 
Table 4.  

As detailed in 
Table 4. 

According to article 
R561-4 TCNs that 
cannot be removed 
and are put to 
home confinement 
may be granted a 
work permit. . 

According to article L561-1 of the code for foreigners and asylum seekers 
(CESEDA), TCNs who cannot yet be removed can stay in home 
confinement for duration of six months, renewable once. 
 
If the TCN cannot be sent to their home country for technical reasons, or 
because it is established they might suffer treatments condemned by 
Article 3 ECHR, or if their life and/or liberty are threatened (Article L513-
2), they should be kept under home confinement instead of detention.  
 
TCNs who fail to cooperate with the authorities and to return in the thirty-
day delay granted by the return order can apply for humanitarian help. 
This applies to people who do not have the means to support themselves. 
It holds a value of EUR 300 and is paid by OFII to the TCNs when they 
leave France. 

Judicial 
assistance 
as detailed 
in Table 3. 

Specific for 
vulnerable 
groups 

As detailed in 
Table 3. 

 As detailed in 
Table 4. 

As detailed in 
Table 4. 

As detailed in Table 
4. 

TCNs who cannot yet be removed or returned to their country of origin for 
medical reasons can be kept under home confinement (under Article 
L523-4 for TCNs presenting a threat to the public order). They must then 
keep regular contact with the authorities.  
 
The access to accommodation depends on the cooperation of the TCN in 
the investigation and trial against those responsible for the trafficking. 

 

Actual 
situation 

As they are 
not provided 
with 
accommodatio
n family unity 
cannot be 
prevented nor 
endured. 

As detailed in 
Table 4. 

As detailed in 
Table 4. 

As detailed in Table 
4. 

Practice shows that the use of home confinement is rare. More commonly, 
the TCN is freed from the detention centres or the prefecture decides not 
to pursue the return order. The TCN is then considered to be illegally 
staying in France with no special accommodation rights apart from 
emergency housing, as detailed in Table 4.  
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13.4 Main reasons for postponement of the return or removal 

 
According to the authorities, the main reason for the postponement of a return order is the 

decision not to implement the order due to a lack of information or cooperation on the third-

country national’s part. In 2011, this concerned 21,000 third-country nationals out of the total 

34,000 cases of return orders that did not go through. In such cases the return order however 

remains valid; third-country nationals are just expected to return on their own.  

 

When the administration decides to proceed with the return order, there are cases where the third-

country national cannot be returned. The most common reasons are the cancellation of the return 

measure by the tribunal and the lack of cooperation from the consulates of the returning countries 

due to a problem in the procedure. Other significant reasons impairing return are practical 

incapacities (for instance the impossibility to return due to lack of transportation), and medical 

reasons (accounting for about 422 cases). It appears that some local authorities (“préfets”) do not 

always follow the recommendation to provide residence permits to those who cannot be returned 

for medical reasons. This generally leads to a situation of de facto toleration. 275 

Table 13.6: Overview of reasons for postponement of return 

Main groups Description Legal basis  Estimated 
number 
(2011) 

Legal/ 
humanitaria
n 

When in their home country, TCNs are at risk of treatments 
condemned by Article 3 ECHR; essentially their life and/or 
liberty are threatened but they do not qualify for refugee or 
subsidiary protection (defined by article L  711-L712). 

Article L 
513-2 
CESEDA  

N/A 

When appealed, the European Court of Human Rights can 
put the case on hold, so as to temporarily suspend the 
removal procedure for the time necessary to issue 
judgement regarding the removal. 

Article 39 
CEHR 
internal 
guidelines 

55 persons in 
2011 

When the TCN is not fit to travel, the prefecture shall 
suspend the return procedure. Once the medical condition 
has improved, the return order shall be executed, as 
prescribed by article L 601 -1 of the code for foreigners and 
asylum seekers. 
 
For those under “Interdiction du territoire”,276 the 
postponed return for medical reasons is subjected to very 
strict rules. They must have already requested a residence 
permit for medical reasons before they were sentenced to 
leave the territory. Those who fit the criteria but did not 
request this preliminary protection can ask for an 
extraordinary hearing from the judge.  According to the 
regulation from November 10th 2010, the TCN under 
“interdiction du territoire” can oppose to his or her removal 
procedure under the same conditions as other TCNs. After 
opinion from the doctor in the detention centre, the demand 
is sent with the medical file of the TCN to the regional 
agency of health to examine the case.  

Article L521-
3  CESEDA 
code 
 
Article L523-
4 CESEDA 
code 
 
Article 131-
30-2§5 of 
the criminal 
code / 
Ministerial 
act issued 
November, 
10th, 2010 
complementi
ng the law 
n°2009-
1436 

Around 500 
persons277 

Practical or 
technical 

Impossibility to determine the  country of origin and/or 
identity of the TCNs. 

No specific 
guidelines or 

laws 

20,300    

Impossibility to return due to lack of cooperation or 
infrastructure in the country of return (example: refusal of 
Iran to accept any citizen returned by force).  

No specific 
guidelines or 
laws 

2,652 
persons 
  

Impossibility to proceed with the return (lack of planes, lack 
of cooperation from the TCN). 

No specific 
guidelines or 
laws 

524 persons 

                                                
275 Some Préfets (government officials) openly defy decisions  by the public health service inspectors who submit medical opinions on DASEM (Droit au séjour pour 
raisons médicales) applications: 2010 HUMA , ACCESS TO HEALTH CARE  FOR UNDOCUMENTED MIGRANTS  AND ASYLUM SEEKERS IN 10 EU COUNTRIES, 
law and practice. 
276 Judicial order of return for TCNs presenting a threat to the public order, placing them under immediate removal  
277 Includes the ones issued a temporary residence permit for medical reasons often following the postponement. 
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Policy choice None.    

 

 

13.5 The right to legal stay for third-country nationals pending return/removal 

 

13.5.1 Possibilities for obtaining the right to legal stay for third-country nationals pending return/removal 

 
The table below presents an overview of the possibilities that TCNs pending return/removal have 

for obtaining a right to legal stay. Each option refers to the legal basis in the national legislation 

that describes the right; an estimate of the number of persons who obtained the right to legal stay 

based on decisions in 2011 is also provided. 

 

In France, most regularisations occur for humanitarian or exceptional reasons. A judge may also 

decide to abrogate the return order either for humanitarian reasons or due to an error in the 

procedure.  

Table 13.7: Overview of criterions for being granted the right to legal stay 

Criteria Legal basis Numbers 

receiving 

(2011)  

TCN whose medical condition requires healthcare not available in the 

country of return and without which there would be serious consequences 

for their health can obtain regularisation under Article L 311-12 of the code 

for asylum seekers and foreigners. For TCNs with a return/removal order, 

this is only relevant if the medical condition was not identified or was not 

as serious at the time of the sending of the removal order.  

Article L 311-

12 CESEDA 

code 

(criteria 

established 

L313-11§11)  

It happens, 

but is rare. 

A change in the personal situation can result in the granting of a residence 

permit, such as when a TCN becomes a parent of a child with French 

nationality. If the TCN has recognised the child since birth and can prove 

effectively participation in the child’s upbringing (for example by proving 

common residence), then the TCN can obtain a residence permit for private 

and family life reasons. 

Article L 511-4 

CESEDA code 

No 

assessment 

available. 

If a judge decides to abrogate the removal measure due to a breach in the 

procedure or a change in the situation of the TCN, the surveillance and 

confinement measures automatically end and the TCN is granted a 

temporary residence permit. This is the only case of a possible right to stay 

given to the TCNs under “interdiction de territoire”.   

Article  L554-2 

CESEDA code 

No 

assessment 

available. 

TCNs who have been victims of human trafficking and who accept to 

collaborate with the authorities in pressing charges against the persons 

responsible for the trafficking are given a temporary residence permit. If 

the criminal proceedings result in condemnation of the persons involved, 

the temporary residence permit shall be commuted into a permanent one.  

Article L 316-1 

du  CESEDA 

code 

No 

assessment 

available. 

TCNs who received an administrative order to return can be regularised if 

they have been working -even illegally- and their employer requests 

regularisation. This only concerns a list of thirty professions amendable by 

the regional authorities. 

However, due to very poor chances of success, the organisations defending 

the rights of TCNs now advise against requesting regularisation based on 

Article L 313-14. 

Article L313-

14 CESEDA 

code  

Very few 

people are 

concerned by 

this.  

 

 

13.5.2 Rights granted to third-country nationals that have obtained a legal right to stay 

 



 

 

 

166 

 

Residence permits are granted within a certain time frame. They may be renewed a certain 
number of times, and eventually third-country nationals may obtain a definitive residence 

permit278, enabling them to apply for French citizenship.  
 

Once they receive a residence permit third-country nationals obtain almost the same rights as 
French citizens. They do not however have the right to vote. Although they obtain the right to 
work, they do not have access to certain professions reserved for national citizens for reasons of 
national interest, such as the army or educational professions. 
 

13.6 Effects of the current legal basis and actual situation for third-country nationals 

pending return or removal 

 

13.6.1 Fostering the protection of the human rights 

 

Most of the respondents believed that the French system is prone to foster the protection of 

human rights. The respect of privacy and family life is not always respected in the centres, but 

overall the respondents assess that the legislation fosters the respect of human rights. 

 

However, according to some respondents, the situation has been degrading, notably due to a focus 

on increasing the number of returns.279 Some NGOs report that more and more people are being 

automatically sent to detention centres regardless of their situation. They also assess that more 

vulnerable persons are kept in detention centres, such as the elderly or disabled. Many of the NGO 

representatives assess that, regardless of the return directive favouring detention centres only as 

a last resort, the detention centres are currently the norm way France deals with third-country 

nationals who have received a removal order. This assessment finds an echo in the analysis, as 

the law does not present a lot of other possibilities apart from the new law on home confinement. 

 

13.6.2 Public opinion 

 

Immigration-related issues are often discussed in France, although the opinion is divided on the 

subject. A significant portion of the population approved of the stricter measures against 

immigration, and the media often portrays a negative view on immigration-related issues. 

However, the fact that children are kept in the detention centres is generally criticised by the 

media, the NGOs and the general public. When a 2010 report on the situation of third-country 

nationals in detention centres written by five NGOs280 was published , there was a significant echo 

in the press and  detention policies were widely criticised.  

 

 

13.6.3 Secondary movements and pull factors 

Legislative changes in France have imposed stricter conditions for the granting of a residence 

permit and have introduced quotas on the number of third-country nationals to be removed from 

France. This has significantly increased the number of removal procedures. The number of return 

orders has tripled in ten years, which could have an effect on the migratory movements in 

neighbouring countries. However, it is too early to verify such a hypothesis. Secondary movements 

cannot yet be observed despite the introduction of stricter legislation in the past years. France 

remains one of the most sought after destinations for asylum seekers. 

 

According to the respondents, France sees secondary movements in connection with stricter 

policies in Italy. After such Italian measures in 2009 and 2010 criminalised clandestine 

immigration and made it possible that people helping clandestine immigrants can be sentenced as 

accomplices, there has been a strong increase of migrants first going to Italy and eventually 

seeking asylum in France.  

 

 

                                                
278 Carte de résident renouvelable de plein droit 
279 A law of November, 2d 2003 initiated the first numbered objectives as to how many TCNs needed to be removed by year 
280 ASSFAM, Forum réfugiés, Cimade, Ordre de Malte France, France terre d’asile. 



 

 

 

167 

 

13.7 Data sources 

 

13.7.1 Respondents 

 
 France Terre d’Asile (NGO) 

 La cimade (NGO) 

 Directeur adjoint de l'immigration, Ministère de l'intérieur, de l'outre-mer, des collectivités 

territoriales et de l'immigration, Secrétariat général de l'immigration et de l'intégration 

 

13.7.2 Documents 

 

Adate, 2011: Info droits étrangers, l’impossibilité du maintien en France, les mesures 

d’éloignement  

 

Act Up Paris, 2011: SIDA le guide des droits sociaux, les maladies étrangers en France  

 

CIMADE, ASSFAM, FORUM REFUGIES, FRANCE TERRE D’ASILE, ORDRE DE MALTE FRANCE, 2010: 

Centres et Locaux de Rétention Administrative 

 

Code de l'entrée et du séjour des étrangers et du droit d'asile 

 

ECHR (European Convention on Human Rights)  

 

FRA 2011, Fundamental rights of migrants in an irregular situation in the EU 

  

HUMA, 2010, Access to Healthcare for undocumented Migrants, law and practice. 

 

Gisti Groupe d’information et de soutien des étrangers, 2011  
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14. HUNGARY 

14.1 Summary 

 
 There are essentially two categories of third-country nationals with a return or removal order:  

o Third-country nationals with a return or removal order (due to illegal entry or stay, 

failed asylum seekers)  

o Third-country nationals who are criminals awaiting removal following the completion of 

their sentence.  

 
 The rights that apply to third-country nationals with a return or removal order are limited: 

o Some live in community shelters and detention centres where they are provided with 

healthcare – in community centres they can live in family rooms.  

o If they do not live in the centres they have access to primary healthcare / emergency or 

life-saving or essential treatment but no financial support or state funded accommodation. 

o They do not have access to education or the labour market. 

 

 Children have access to education. 

 

 Return can be postponed for a variety of reasons: humanitarian (health, welfare), legal 

(judicial review of either Article 3 or 8 ECHR considerations), representations to the 

Immigration Authority (normally based on new evidence in support of a case) or where there 

is difficulty establishing nationality/identity and obtaining a travel document. 

 

 A postponement does not have any influence on the rights and situation of third-country 

nationals, who remain pending return/removal. 

 

 There are no regulations specifically adopted to give third-country nationals pending return or 

removal the possibility of obtaining a right to legal stay. A right to legal stay can thereby only 

be obtained through appeal, filing a new application on new grounds, etc. 

 

 Act II of 2007 contains a definition of ‘exile’ status (persons who fall under the protection of 

the principle of non-refoulement). The status in effect cancels their removal order and they 

therefore are not included in this study. 

Table 14.1: Overview of the rights of third-country nationals pending return/removal 

Family unity Health care Education  Labour market Reception Conditions 

Certain 
statutory 
guarantees in  
respect of 
family unity, 
particularly 
where children 
are involved. 

Access to primary 
healthcare / 
emergency or life-
saving or essential 
treatment, including 
pregnancy and 
access to 
epidemiological 
services. 
 
Children have full 
access to healthcare. 

Children have a 
statutory access to 
the basic education 
system until the 
age of 16 years. 

None Government-run 
Community Shelters 
and Detention Centres 
provide all that is 
required for those 
accommodated there. 
Outside of these 
facilities there is no 
provision for either 
accommodation or 
subsistence. 

 

 

14.2 Categories of Third-country nationals pending return/removal 

 

Hungary’s migration policy is based on securing its border and controlling the impact of 

immigration within the country, including access to the labour market and public services by those 

not entitled to it.  
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Immigration is mainly regulated by Act II of 2007 on the Admission and Right of Residence of 

third-country nationals (RRTN), implementing Government Decree 114/2007. There is a separate 

Asylum Act LXXX of 2007, which, inter alia, deals with claims made under Article 3 of the 

European Convention on Human Rights. Both sets of legislation reflect Hungary’s international 

obligations under the various EU and UN conventions.  

 

There are essentially two categories of persons given a return decision (under the Hungarian legal 

terminology, an expulsion order):  
 Third-country nationals (third-country nationals) with a return or removal order (due to 

illegal entry or stay, failed asylum seekers)  

 Third-country nationals who are criminals awaiting removal following the completion of 

their sentence.  

Table 14.2: Overview of categories of third-country nationals pending return or removal 

 Illegal Migrants Criminal Cases 

Categories 

 

Includes failed asylum-seekers, those 

who overstay or have been found 

working illegally and those who enter 

the country/attempt to enter the 

country illegally. In essence those in 

contravention of Act II of 2007 relating 

to third-country nationals.  

Any person convicted of a criminal offence 

by Hungarian courts and liable to be moved 

from the country under the provisions of 

the same Act and the Criminal code (Act IV 

of 1978). 

Expected 

numbers 

(2011) 

1393 511 

Documents 

stating their 

right to stay? 

The Immigration Authority issues a formal notice setting out the ‘return’ decision. This 

notice reflects their status and provides the basis for them to remain pending 

removal. A decision to detain the TCN while pending removal can also be contained 

within this notice. Non-removed persons are given a document which indicates that 

their immigration procedure is pending.281 

 

Although they do not fall within the scope of this study, it is worth noting that Act II of 2007 

contains a definition of ‘exile’ status (given to persons whose stay is tolerated). This covers any 

person provided shelter that may not be returned to the country of nationality or domicile for fear 

of being subjected to capital punishment, torture or any other form of cruel, inhuman or degrading 

treatment and there is no other safe third-country offering refuge. These persons fall under the 

protection of the principle of non-refoulement. Legislation allows for a residence permit to be 

issued on humanitarian grounds to those granted an ‘exile’ status. . The initial validity of the 

permit is one year, extendable by a maximum of one year at a time. Permanent residence may not 

be issued to ‘exiles’, but the status in effect cancels their removal order and they are entitled to 

the rights afforded to other foreign nationals granted residence permits (accommodation in a 

Community Shelter or rental support, medical services, education for children, financial provision if 

not working). 

 

14.3 Overview of the rights and the actual situation of third-country nationals pending return 

or removal 

 

Immigration and asylum processes can often run in parallel in Hungary. For example, people who 

entered the country illegally or have breached the conditions of their entry and are served a 

removal/expulsion order regularly apply for asylum (and often remain in detention in the process). 

Removal is suspended while the asylum claim is considered. If rejected they return to the status of 

an illegal migrant and the original expulsion order comes back into play and arrangements are 

made for either a forced or voluntary return.  

 

                                                
281 See Fundamental Rights Agency Study. 
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Either the Police (particularly those operating at the land border) or the Immigration Authority can 

issue a ‘return’ decision and the formal notice which accompanies it. Although detention is not 

automatic, it tends to be the norm, especially where third-country nationals are encountered 

crossing the border unlawfully (normally via Serbia) or where there are no family or children 

issues. Children under 18 years cannot be detained, unless they form part of a family group being 

detained and then for only 30 days and as a measure of last resort. In the event that family 

groups, involving children, have relatives or friends in Hungary they would if considered compliant 

normally be allowed to remain with them once an expulsion/removal order has been issued and 

while they make arrangements to leave. 

 

Detention for purely immigration reasons can be for a period of up to 6 months, but can be 

extended for a further 6 months in exceptional circumstances (for example, where there is a delay 

in establishing identity/obtaining a travel document). In these circumstances, there is an 

obligation on those concerned to stay in a ‘Community Shelter’ run by the immigration authorities. 

This is an open facility largely for families, providing accommodation, food and other basic living 

requirements and allowing free association. The authorities also operate several closed facility 

‘Detention’ Centres, which are run more along prison lines for shorter term detention or where 

there is a risk of the third-country national absconding. These are usually deemed more 

appropriate for single adult third-country nationals awaiting removal. 

 

Those not detained and making a voluntary departure usually have 7 days to make arrangements 

to leave once an expulsion/removal order has been issued, but this may be extended to 30 days 

on request depending on the circumstances of their family or social links. Most criminal cases and 

illegal migrants encountered at the border remain in detention right to the point of their departure. 

 

The rights and situation of third-country nationals issued an expulsion/removal order and in the 

process of return are outlined in the table below. The table contains information and analysis 

based on interviews with Hungarian officials and the Helsinki Committee. It also reflects a review 

of the FRA and the Transposition (TIPIK) work, in which the key contact in Hungary, Dr Tamas 

Molnar, was involved. 



 

 

 

171 

 

 

Table 14.3: Third-country nationals with a pending expulsion (removal/return) order  

 Family unity Health care Education Labour market Reception conditions Other 

Rights  Article 45 of the 2007 
Act confers certain 
guarantees in respect 
of family unity, 
particularly where 
children are involved.  
 
With the exception of 
married couples, men 

placed under 
detention shall be 
housed in separate 
quarters from 
women, furthermore, 
families with minors 
shall be provided 
with separate 
accommodation from 
all other detainees 
guaranteeing 
adequate privacy. 
 
Where compulsory 
confinement is 
ordered, families are 
accommodated 
together in 
Community Shelter 
or reception centre 

Article 65 of the 2007 Act applies 
-access to healthcare is available 
for emergency/life-saving or 
essential treatment (including 
pregnancy or contagious 
diseases)282. Beyond that people 
are required to pay (for any 
secondary or elective treatment) 
and are billed.  

Act CLIV of 1997 on Health, 
Article 142 provides for access to 
epidemiological services, 
mandatory examinations, 
screening and separation due to 
the nature of the disease. This 
applies equally to those allowed 
to remain with relatives and 
friends pending removal and 
those accommodated in shelters 
and detention centres. 

If a TCN detained or placed at a 
community shelter is not covered 
by social security, in the event of 
his or her illness he or she shall 
be entitled to free medical 
services defined in Section 142(2) 
and (3)e) and i) of Act CLIV of 
1997 on Health 

The Immigration 
Authority has discretion 
to extend the period for 
voluntary departure of a 
child and his/her family 
to the end of the running 
semester.  

 
 

 

No access. The 2007 Act provides TCNs placed 
under detention shall have the right 
to:  
a) housing and nourishment, have 
the right to wear their own clothes 
or shall be provided with seasonal 
clothing if necessary;  
b) consult their legal representative 
or a member of the consular 

representation of their host country 
without any censorship, and to be 
visited by relatives under 
censorship;  
c) send and receive packages and 
letters as specified in specific other 
legislation, and to receive visitors;  
d) supplement their diet at their 
own expense, according to his/her 
religion also;  
e) practice their religion;  
f) use the educational and cultural 
facilities of the institution;  
g) make complaints and present 
any requests, protests or 
notifications of common interest;  
h) Spend at least one hour every 
day outdoors (area under control).  
 

 

Specific for 
vulnerable 
groups 

 Children receive any medical 
treatment they require free of 
charge, including vaccinations 
and paediatric care. 

Minors are granted 
access to the basic 
education system until 
the age of 16 years, 
subject to the length of 
their stay – Article 42 of 
the 2007 Act. 

 Children tend to be accommodated 
in government run childcare 
facilities   
 

Minors with family in detention are 
able to engage in leisure activities, 
including play and recreational 
activities. 

 

                                                
282 See also the Fundamental Rights Agency Study. 
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Actual 
situation 

As provided in 
legislation. Families 
are normally 
accommodated in a 
Community Shelter 
run by the 
Immigration 
Authorities.  
 
However, a husband 
and wife may be held 
in separate facilities 
where there are no 
children involved. 

Whilst those in detention or 
accommodated in a Community 
Shelter have access to the 
healthcare available within the 
facility, they can have difficulty 
communicating their medical 
needs to either the visiting 
doctors or staff on duty. 

Minors detained as part 
of a family group or 
unaccompanied children 
accommodated in one of 
Hungary’s child care 
facilities (based largely 
in the southern region of 
the country) have access 
to education, often 
provided by NGO 
community workers part-
funded by the European 
Return Fund – although 
this can only be for the 
period they are allowed 
to be detained (30 
days). 
 
It is worth noting, 

however, that in practice 
many of the 
unaccompanied minors, 
particularly those who 
don’t seek asylum, tend 
to abscond from care 
and receive no 
education. 

 Persons released from 
detention who are not removed 
are placed in open 

accommodation centres, where 
they are provided with basic 
material assistance such as 
food and clothing283. 
 
Accommodation in one of the 
government-run facilities appeared 
to be the norm for those pending 
removal. Although a provision for 
reception services is a matter of 
official policy, there did appear to 
be concerns among NGOs about 
the conditions and access to basic 
services within these facilities in 
practice.  
 
Also, in practice, those not 
accommodated in one of the State-
run ‘shelters’ or detention centres 
have no State-provided access to 
either accommodation or financial 

support. 
 
 
 

State-funded legal 
aid covering the 
immigration 
process is limited. 
Groups such as the 
Hungarian Helsinki 
Committee (HHC) 
provide legal advice 
(in HHC’s case, to 
over 1000 people a 
year) – in the case 
of asylum-seekers. 
 
A further concern 
for NGOs is that 
those 
accommodated in 
one of the closed 
immigration 

facilities who speak 
little Hungarian find 
it hard to 
understand the 
process they are in 
or get more 
information about 
their case; no 
funding is available 
for interpreters. 
 

Table 14.4: Criminal Cases 

 Family unity Health care Education Labour market Reception conditions Other 

Rights   No specific rights Same statutory rights that 
apply to all prisoners. 

Nothing specific. No rights No provision (should the person be 
released pending  removal)  

Specific for 
vulnerable 
groups  

N/A N/A N/A N/A N/A  

Actual 
situation 

Most criminal cases 
remain in detention 
pending removal 

Basic healthcare available in 
prison; emergency treatment 
usually provided by a hospital. 

Access to education 
limited and unlikely 
to be undertaken. 

No access to the labour 
market, even if released 
pending removal. 

Almost all criminal cases remain in 
prison (or in a detention centre) 
pending removal. 

 

 

                                                
283 Fundamental Rights Agency Study. 
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14.4 Main reasons for postponement of the return or removal 

 

Whilst all the reasons cited below are valid, the absence of any detailed statistical information 

makes any comparative analysis difficult. It did, however, appear that in cases other than non-

refoulement and where there is a need to obtain travel documentation or make arrangements for 

an unaccompanied child’s reception on return, postponements tended to be for only a short 

period of time. In particular, cases of unlawful entry by third-country nationals across land 

borders tended to lead to a quick and straightforward return, with few removals being postponed. 

The most likely cases leading to postponement were those involving family groups. One reason 

for this was that most irregular/unlawful migration to Hungary was of a transitory nature, with 

people seeking to move onward to other Member States.  

 

As there is no official postponement status in Hungary, postponements due to the reasons cited 

below will in principle lead to the right to stay pending. 

Table 14.5: Overview of main reasons for postponement of return or removal or prolonging the period 
for voluntary return 

Main groups Description Legal basis  Estimated 
number 
(2011) 

Legal / 
humanitarian 

Consideration of the non-refoulement principle based on 
individual claims of persecution, torture, inhuman or de-
grading treatment if returned. The return is postponed as 
long as claims remain under consideration. 

Article 51 of 

Act 2007 

   
Granted in 
183 cases                             

Judicial review of an individual’s right to private or family 
life, based on domestic circumstances in the Hungary. 
Return postponed pending consideration of the case.  

ECHR Article 
8 

Not available 

Best interests of the individual (usually unaccompanied 
children who might be at risk if returned). Return 
postponed pending reception arrangements for the child 
through family or authorities in the country of return.     

UNCRC 
Article 3  
and Article 
42, 45 of 
2007 Act 

Not available 

Compelling medical/health grounds; urgent medical 

attention required. Return postponed until the person is fit 
to travel. 

Article 138 

of 2007 Act  

Not available 

Practical or 
technical 

No evidence of identity or nationality and unable to obtain 
a document for travel.  Return is delayed until the person 
can be documented. 

EU Returns 
Directive 
Article 15(6) 
b), Act 2007 

Not available 

Absence of reasonable and safe reception arrangement at 
destination (children). See above. 

EU Returns 
Directive 
Article 10, 
Act 2007 

Not available 

Where justified by the personal circumstances of the 
person expelled (such as the length of stay in the territory 
of Hungary, or the existence of other family and social 
links) the immigration authority may - upon request or on 
its motion - extend the period for voluntary departure by 
a period of up to thirty days.  

EU Returns 
Directive 
Article 7(2) 
 
Act 2007 

Not available 

If a child of an expelled TCN pursues studies in a public 
education institution, the immigration authority may - 
upon request or on its motion - extend the period for 
voluntary departure by a period up to the end of the 
running semester. Extension of the time limit for 
voluntary departure shall be ordered by way of a ruling by 
the Immigration Authority. 
 

 

Policy choice Victim or witness in criminal cases, whose return can be 
postponed as long as their presence is required for legal 
proceedings. 

Internal 
guidance 

Not available 

   
   

 

 

 

 

14.5 The right to legal stay for third-country nationals pending return or removal 
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14.5.1 Possibilities for obtaining the right to legal stay for third-country nationals pending return or removal 

  

Non-refoulement and claims under the UN convention appear to be the main grounds for a 

postponement and subsequent regularisation through the ‘exile’ process. According to Hungarian 

legislation, a residence permit on humanitarian grounds is issued to a person granted ‘exile’ 

status. This is normally issued for a year, but can be extended by a year at a time. Any 

removal/expulsion order is cancelled rather than simply postponed. In other cases, regularisation 

following postponement is unlikely. 

Table 14.6: Overview of the criterion for being granted the right to legal stay 

Criteria Legal basis Numbers 
receiving 
(2011) 

Cases of non-refoulement offer the most likely route to regularization following 
an initial removal decision. Those involved are granted ‘exile’ status (see 
Section 1.1) and a residence permit on humanitarian grounds. Exiles may also 
be granted a residence permit by satisfying other requirements of the 2007 Act 
(RRTN), such as length of residence. 

Article II of 
the 2007 Act  

183 

Successful judicial review by the courts of Article 3 and Article 8 ECHR (Human 
Rights) claims, although this is not a route that many follow due to lack of 

available legal advice and funding. 

International 
obligations 

enshrined in 
Hungarian 
Third-country  
National and 
Asylum 
legislation 

Not 
available 

Administrative review of the original return decision by the Immigration 
Authority based on representations or the submission of new evidence. This 
might include marriage to a Hungarian or EEA national. There are also special 
provisions for victims of trafficking, particularly where they are helping with a 
criminal investigation. 

Domestic 
legislation, 
including Act I 
of 2007 0n the 
Admission and 
Residence of 
Persons with 
the Right of 
Free 
Movement. 

Not 
available 

 

 

14.5.2 Rights granted to third-country nationals that have obtained a legal right to stay 

 
Those granted permanent residence have the same rights as an Hungarian national; those 
granted limited residence (for example, non-refoulement/exile cases) have access to 
accommodation in a Community Shelter or rental support, medical services, education for 
children, access to the labour market and financial provision if not working. 
 
 

14.6 Effects of the current legal basis and actual situation for third-country nationals 

pending return or removal 

 

14.6.1 Fostering the protection of the human rights 

  

Although the Hungarian Government has chosen a stricter enforcement policy, reflecting an 

‘aliens policing’ approach, the country adheres to the UN Convention on Human Rights; its 

international obligations under UN and EC on human rights and protection are reflected in its 

immigration and asylum legislation and observed see section 1.5.1 above), although the UNHCR 

has in a recent report raised some concerns about conditions and services within state-run 

detention and reception facilities. The UNHCR Position Paper ‘Observations on the situation of 

asylum seekers and refugees in Hungary’ can be found at http://www.unhcr.org/ - it applies 

equally to those who are the subject of this study. 

 

The legislation also reflects Hungary’s obligations under UNCRC to safeguard and protect the 

rights and interests of children. This appeared to happen in practice. 

 

Any third-country national whose application for refugee status is pending may be turned back or 

expelled only if his application is refused by final and executable decision of the refugee authority 

http://www.unhcr.org/
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The provisions of Subsection (2) of Act I 0f 2007 also applies to the immediate family members - 

defined in specific other legislation - of a third-country national who has applied to the refugee 

authority for refugee status for the duration of the application pending, and those with refugee 

status or to whom any subsidiary form of protection or temporary protection was granted.  

 

Third-country nationals who are victims of trafficking in human beings may be expelled during 

the time of deliberation they are afforded only if their residence in the territory of Hungary 

constitutes any threat to national security, public security or public policy.  

 

An unaccompanied minor may be expelled only if adequate protection is ensured in his country of 

origin or in a third-country by means of reuniting him with other members of his family or by 

state or other institutional care.  

 

The immigration authority will normally, without an over-riding reason (for example, national 

security) abstain from ordering the expulsion of a third-country national who resides in the 

territory of Hungary illegally, if he/she is the subject of a pending procedure for renewing his or 

her residence permit or other authorization offering a right to stay in the territory of Hungary 

 

The third-country national placed under detention shall be informed of his/her rights and 

obligations in his/her native language or another language he/she understands.  

 

If so requested by the third-country national or if so prescribed by a bilateral consular 

agreement, the authority ordering detention prior to deportation shall forthwith inform the 

Hungarian consular or diplomatic mission of the third-country national concerning his/her 

detention without delay, the obligation of compulsory confinement, and the extension of the 

duration of detention.  

 

As a provisional measure, the authority ordering the detention shall immediately provide for the 

placement of dependent family members of the third-country national apprehended, who have 

remained without supervision, and/or for the safeguarding of his/her valuables which have been 

left unattended. 

 

Detained third-country nationals are allowed to contact: 

 legal representative 

 civil organizations which main objective is the protection of human rights 

 consular representative 

 representative of the church of his/her religion or a family member 

 representatives of the organizations of the UN or CE responsible for protection of human 

rights  

 

14.6.2 Public opinion 

 

Migration is not a major issue or priority, political or otherwise, in Hungary. Its situation as a 

‘transit’ country for the wider EU receives more attention than the issue of migration to Hungary 

itself. There have apparently been several recent opinion polls concerning foreign nationals 

reflecting a degree of hostility towards asylum-seekers. There seems to be no discernible opinion 

amongst the public that the Government should do more to help illegal migrants; people tend to 

agree with the country’s more restrictive migration policy. Any action to make life easier for 

those awaiting removal might undermine, or be seen by the public to undermine, a sense that 

those who have exhausted official and judicial channels in pursuing a claim to remain should 

leave the country.  

 

14.6.3 Secondary movements and pull factors 

 

Limited. If they exist they tend to involve ethnic Hungarians from countries such as Ukraine and 

Serbia. Secondary movement through Hungary to the wider EU is more of an issue than irregular 

migration to Hungary itself. 

 

We can declare that generally speaking, Hungary is still not a main destination country, but 

rather a transit country. However, as an EU and Schengen Member State with external borders, it 
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is in the centre of the illegal migration routes, therefore a lot of illegal migrants are caught along 

its external borders (especially at the border area with Serbia) in their attempt to cross the 

border illegally. Most of them are not citizens of the neighbouring countries; considerable parts of 

this group are people from Afghanistan, Pakistan, Somalia, and North-Africa. They are coming 

from another Member State, Greece, via Western Balkan region. Greece has serious difficulties in 

managing asylum and migration.  

 

Even if Hungary is not a country of destination, due to the effective border protection system it 

has to cope with the return of increasing number of illegal migrants, even though Hungarian 

authorities are trying to readmit them to Serbia on the basis of the existing readmission 

agreement between EU and Serbia.  

 

There is however no indication that the rules and practices of Hungary have resulted in an 

increase or decrease in the number of illegal migrants and asylum seekers. The current situation 

in Greece seems to have a larger effect, as an increased number of illegal migrants are arriving 

from Greece, via the Western Balkan region 

 

     

14.7 Data sources 

 

14.7.1 Respondents:   

- Dr Tamas Molnar, Migration, Asylum and Border Management Unit, Dept of EU Co-

operation, Ministry of Interior;  

- Ms Szilvia Konyhas, Head of Alien Policing Division, Police Chief Counsellor, National 

Police Headquarters;  

- Dr Marta Pardavi, Co-Chair, Hungarian Helsinki Committee. 

 

14.7.2 Documents:  
- Act I of 2007 on the Admission and Residence of Persons with the Right of Free 

Movement;  

- Act II of 2007 on the Admission and Right of Residence of Third-country nationals (RRTN) 

and Act LXXX of 2007 on Asylum.  

- The 1951 Refugee Convention, ECHR, UN Convention on the Rights of the Child.  

- Fundamental Rights and Situation of Irregular Migrants in the European Union (2011), 

- Transposition of the Returns Directive. 
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15. IRELAND 

15.1 Summary 

 
 No specific status is given in Ireland to those whose removal has been postponed as opposed 

to those individuals who are still due to be removed following refusal of permission to enter 

or remain in Ireland.  

 

 Once served with a refusal notice or deportation order individuals affected are viewed as 

being under an obligation to remove themselves from Ireland. Three main categories can be 

identified on the basis of the treatment accorded to them throughout the process: 

o Failed asylum-seekers 

o Irregular migrants with a return/removal order  

o Foreign national prisoners with a return/removal order, who may also be irregular 

migrants / failed asylum seekers with a return/removal order 

 

 Usually, no documents indicating a right to stay in Ireland are given to individuals pending 

removal. 

 

 The rights of any third-country national pending return or removal are generally not specified 

in any legislation. In practice in most situations the approach of the authorities is to infer 

rights from ‘analogous legislation’.  

 

 No evidence emerged to the effect that the right to family life is not respected. 

 

 Failed asylum-seekers have greater access to social support and healthcare through the 

Direct Provision system than irregular migrants with a return/removal order, who at best 

appear to have only limited access to both services. 

 

 Failed asylum-seekers can stay in the Reception and Integration Agency centers following a 

decision to refuse an application.  

 

 Third-country nationals pending return or removal are not given access to the labour market. 

 

 Foreign national prisoners with a return/removal order merit a specific category by virtue of 

the limitations on their rights imposed by incarceration following conviction for a criminal 

offence in an Irish Court or pending administrative removal. 

 

 Apart from a revocation or juridical review of the return decision third-country nationals 

pending return or removal do not have any possibility for a legalization of their stay. 
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Table 15.1: Overview of the rights of third-country nationals pending return/removal 

Family unity Health care Education Labour market Reception conditions 

No rights specific 
to the target 
group but there is 
Constitutional 
provision for 
respect for family 
life. 
Families are 
normally treated 
as entities unless 
failure to comply 
with conditions 
necessitates the 
arrest of adult(s) 
or an individual is 
already 
imprisoned. 

Although they 
have no specific 
legal rights to 
healthcare except 
in limited 
circumstances, 
failed asylum-
seekers in 
practice have the 
same access to 
medical care as 
the general 
population. 
Prisoners with a 
return/removal 
order have access 
to prison medical 
facilities. Irregular 
migrants with a 
return/removal 
order have very 
little access to 
healthcare. 

No specific legal 
provision for the 
target group, but 
all children have 
the Constitutional 
right to 
education. 
With the 
exception of the 
interruption to 
schooling of police 
reporting 
requirements, no 
evidence has 
been adduced to 
suggest that 
children are not 
receiving 
education. 

No category is 
permitted to 
work. 

No formal legal provision 
for accommodation of 
the target group, but as 
a matter of policy failed 
asylum-seekers are 
allowed to remain in RIA 
centres and continue to 
receive allowances 
following refusal. No 
provision for 
accommodation or social 
support for irregular 
migrants with a 
return/removal order. 
Prisoners with a 
return/removal order are 
housed by virtue of their 
incarceration, but can be 
released into the 
community on 
completion of their 
sentence if removal 
cannot be effected 
immediately. 

 

 

15.2 Categories of third-country nationals pending return/removal 

All individuals subject to an adverse decision, including failed asylum-seekers, whether they be 

the subject of deportation orders or administrative provisions for removal following refusal of 

entry or detection as being illegally in Ireland within 90 days of arrival, are viewed as being 

unlawfully present and under an obligation to leave Ireland. Thus no documents indicating a right 

to stay in Ireland are given to individuals pending removal.  

 

Any individual made subject to a Deportation Order, including persons in reception (RIA) centres 

and prisoners with a return/removal order will receive an “arrangements” letter instructing them 

to leave the State by a certain date. Where such persons fail to do so, the letter imposes a 

reporting requirement to the police until such time as the Garda National Immigration Bureau 

(GNIB) can arrange their removal. This letter is slightly tailored for prisoners with a 

return/removal order as they do not have reporting requirements, but must still comply with the 

directions of the GNIB. If irregular migrants with a return/removal order and failed asylum-

seekers, whether they are resident in RIA centres or not, do not comply with the reporting 

conditions set out in the letter, they can be arrested, irrespective of where they live.  

 

 ‘Arrangements’ letters are the only documents normally issued to individuals due to be removed 

and are a control mechanism for the authorities, not a confirmation of a right to stay in Ireland. 

However, according to Government respondents, a letter confirming a stay on removal may on 

very limited occasions be given on request to those who have applied for a revocation of a 

deportation order.  

 

An overview of the three relevant categories of third-country nationals pending return or removal 

is presented in the table below.  

Table 15.2: Overview of categories of third-country nationals pending return or removal 

 Failed asylum-seekers  Irregular migrants with 
a return/removal order 

Foreign national 
prisoners with a 
return/removal order 

Categories 
 

Any individual subject to the 
provisions of the Refugee Act 
1996, Immigration Act 1999 and 
subsequent immigration 
legislation whose application for 
asylum was refused 

Any individual subject to 
the provisions of the 
Immigration Act 1999 and 
subsequent immigration 
legislation, who did not 
apply for asylum 

Any Third-country national 
imprisoned as a result of a 
criminal conviction in a 
court of law and subject to 
deportation under s3 of 
the Immigration Act 1999 
or subject to 
administrative removal 
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under s5 of the 
Immigration Act 2003.  

Estimated 
number 
2011284 

No information available No information available No information available 

Documents 
stating their 
right to 
stay? 

 An individual notified of a removal will be given an 
‘arrangements’ letter requiring him or her to leave Ireland by a 
certain date. If still in Ireland after that date the letter also 
imposes a requirement to stay at a particular address, which 
could be a reception centre, and report to the police, at the 
time and on the date required. If these conditions are broken 
the person concerned can be detained for a maximum of 8 
weeks under S5 of the Immigration Act 1999, irrespective or 
where he or she lives. These letters do not constitute 
permission to stay in Ireland 

A prisoner will receive an 
‘arrangements’ letter 
requiring that he or she 
comply with GNIB removal 
directions, but omitting 
the requirement to report 
to police in view of the 
fact that he or she is 
already incarcerated. 

 

 

15.3 Overview of the rights and the actual situation of third-country nationals pending 

return or removal 

 

A decision to postpone a removal of an individual does not in itself in any way change that 

individual’s status in any of the categories listed. Failed asylum seekers in general live under 

better circumstances than the other two categories. Foreign national prisoners with a 

return/removal order merit a specific category by virtue of the limitations on their rights imposed 

by incarceration following conviction for a criminal offence in an Irish Court or pending 

administrative removal. Criminals with a return or removal order can be released into the 

community at the end of their sentences if immediate deportation is not possible. 

 

The rights of any individual in the situations outlined below are not generally specified in any 

legislation, with the exception of the Health Act, 1970, as amended by the Health Amendment 

Act, 1991, which provides for those not ordinarily resident in Ireland to receive health care if, in 

the opinion of the CEO of the appropriate Health Board, he or she would otherwise suffer undue 

hardship if not treated. In practice in most situations the approach of the authorities is to infer 

rights from ‘analogous legislation’. For example Articles 41 and 42 of the Constitution of Ireland 

uphold the right to family life and education respectively, without any reference to the 

immigration status of the individuals involved. Similarly an examination of the National Minimum 

Wage Act, 2000 does not specifically refer to the target group, although Section 5 of the Act does 

not include irregular migrants with a return/removal order in its definition of workers to whom 

the Act is inapplicable. 

 

No evidence emerged to the effect that the right to family life is not respected, and with the 

exception of one concern expressed on the requirement for whole families to report to the police, 

there was no evidence adduced to suggest that primary and secondary education is not available 

to all children. 

 

Failed asylum-seekers have greater access to social support and healthcare through the Direct 

Provision system than irregular migrants with a return/removal order, who at best appear to 

have only limited access to both services. As an example failed asylum-seekers are not asked to 

leave RIA centres following a decision to refuse an application. None of the third-country 

nationals pending return or removal are given access to the labour market285. 

                                                
284 According to the Department of Justice and Equality respondent they cannot break down statistics into those sub groups. 
285 Ireland is not a signatory to Directive 2003/9/EC giving access to the labour market if an asylum claim is not processed within six 

months 
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Table 15.3: Failed Asylum-seekers 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  No specific rights, but 
Article 41 of the Irish 
Constitution upholds 
the right to family life.  

No specific legal rights but, 
if an individual might suffer 
undue hardship286 if not 
treated, he/she can qualify 
for medical treatment under 

s2 of the Health Amendment 
Act, 1991 if not ordinarily 
resident. 

No access for adult failed 
asylum seekers with a 
return/removal order 

Specifically prohibited 
from working under 
S9(4) of the Refugee 
Act 1996 and from 
working without an 

employment permit 
under S2(1) of the 
Employment Permit 
Act 2003.   

No specific legal rights but, according to the 
RIA respondent, as a matter of policy all asylum 
seekers entering the State are entitled to 
access Direct Provision accommodation as 
provided by the Reception and Integration 

Agency (RIA). Failed asylum seekers with a 
return/removal order keep those rights.  
 
 

N/A 

Specific for 
vulnerable 
groups 

None None No specific rights, but Article 
42 of the Irish Constitution 
guarantees that all children 
receive a certain minimum 
level of education. S19 of 
the Education (Welfare) Act 
2000 makes no reference to 
immigration status, but 
requires schools to accept 
prospective students except 
under very limited 
circumstances, not related 
to the citizenship of the 
child287.  

 None If necessary children are taken into care (see 
1.3 above).  
 
Disabled persons/persons with special needs 
are assigned to centres with appropriate 
facilities.   

 

Actual 
situation 

Families are normally 
treated as an entity 
and stay in 
accommodation under 
the ‘Direct Provision’ 
arrangements at a 
suitable reception 
centre.  
 
Otherwise a family will 
normally live together 
at a specified private 
address, reporting to 
the police as 
necessary.  

According to the RIA 
respondent as a matter of 
policy failed asylum seekers 
in the State are entitled to 
access the Direct Provision 
system as provided by RIA. 
Under this policy as a 
general rule all failed asylum 
seekers in Direct Provision 
accommodation qualify for a 
medical card, which provides 
free General Practitioner 
(doctor in general practice) 
and Hospital access as well 
as free prescription 

According to the RIA 
respondent, in addition to 
primary and secondary 
schooling for minors as a 
matter of policy all failed 
asylum seekers can avail of 
a free pre-school year 
funded under the Early 
Childhood Care and 
Education (ECCE) Scheme 
administered by the 
Department of Children and 
Youth Affairs. Adult failed 
asylum seekers can avail of 
English Language support 

No information 
available. 

Continuing presence in Ireland is tolerated, but 
no formal notification of permission to stay in 
Ireland is normally given. In certain very 
limited unspecified circumstances a letter 
indicating the individual is not to be removed 
pending consideration of an application for 
revocation of the deportation order will be 
issued on request.  
 
Unless they have failed to comply with 
conditions imposed, in which case they may be 
subject to up to 8 weeks detention in the 
remand facilities of a prison, all have the option 
to stay in a reception centre through the Direct 
Provision system. If not in a centre they can 

 

                                                
286 ‘Undue hardship’ is not defined in the 1991 Act or the preceding Health Act of 1970. The local Health Board would be charged with making a determination in cases of doubt. 
287 15(2)(d) of the Education Act 1998: The Board can refuse admission to children with disabilities and/or special educational needs 
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Adult(s) may be 
detained for up to 8 
weeks if member(s) of 
the family fail to 
comply with conditions 
imposed (see1.3 
above).  
 
No evidence has been 
adduced to the effect 
that families are not 
treated as indicated 
above. 

medicines and a wide 
variety of free treatments. 
 
No evidence has been 
adduced to the effect that 
failed asylum-seekers do not 
hold the same medical cards 
as those on low incomes, 
giving them access to a wide 
range of medical services in 
the same way as the general 
population.   

classes through the 
Vocational Education 
Committees (VEC’s). 
 
According to one NGO, 
police reporting 
requirements can interrupt 
schooling of failed asylum-
seekers. According to the 
Garda respondent the 
children rarely attended 
such appointments with no 
adverse consequences.   

apply to enter a centre at any time.  
 
Failed asylum-seekers have no access to the 
general welfare system, but all adults receive 
an allowance of €19.10 per week. There is also 
access on a case by case basis to exceptional 
needs payments for clothing, transport, nappies 
for babies etc.  
 
There is no bar on engagement in activities or 
on movement, subject as above to any 
conditions as to reporting and place of 
residence imposed by the police.  
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Table 15.4: Irregular migrants with a return/removal order 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  No specific rights, 
but Article 41 of 
the Irish 
Constitution 
upholds the right 
to family life. 

No specific rights, 
but, if an individual 
might suffer undue 
hardship if not 
treated, he/she can 
qualify for medical 
treatment under s2 

of the Health 
Amendment Act, 
1991 if not 
ordinarily resident. 

No rights for adults. Specifically prohibited 
from working without 
an employment permit 
under S2(1) of the 
Employment Permit Act 
2003.  

None N/A 

Specific for 
vulnerable 
groups  

None None No specific rights, but 
Article 42 of the Irish 
Constitution guarantees 
that all children receive a 
certain minimum level of 
education. 

None If necessary children are taken into care (see 1.3 
above). 

 

Actual 
situation 

A family will 
normally live 
together at a 
specified private 
address, reporting 

to the police as 
necessary.  
Adult(s) may be 
detained for up to 
8 weeks if 
member(s) of the 
family fail to 
comply with 
conditions imposed 
(see 1.3 above). 
No evidence has 
been adduced to 
the effect that 
families are not 
treated as 
indicated above. 

Irregular migrants 
with a 
return/removal 
order do not come 
within the Direct 

Provision system 
and therefore are 
unlikely to have 
medical cards. This 
would normally 
result in having to 
pay for any medical 
treatment other 
than that for 
emergency care. 

One NGO expressed a 
concern that police 
requirements for whole 
families to report to them 
can interrupt schooling. 

According to the Garda 
respondent children in 
families required to report 
rarely attended such 
appointments with no 
adverse consequences.  
 
Some schools might ask 
for child’s birth certificate 
as evidence of identity, but 
none of the respondents 
were aware of any cases 
of minors being refused 
admission to schools. 

No legal access to 
labour market but 
respondents disagreed 
as to whether those 
working illegally were 

covered by 
employment legislation 
such as the National 
Minimum Wage Act, 
2000. According to the 
Garda respondent the 
primacy of employment 
as opposed to 
immigration legislation 
has not been tested in 
Court. 

Continuing presence in Ireland is tolerated, but no 
formal notification of permission to stay in Ireland is 
normally given. As with failed asylum-seekers above, in 
certain very limited circumstances a letter indicating 
that the individual is not to be removed pending 

consideration of an application for revocation of a 
deportation order may be given on request. 
 
Irregular migrants with a return/removal order do not 
have access to the Direct Provision system and, 
according to Government respondents, will normally find 
their own housing, often paid for by illegal work. 
Exceptional needs payments can be given at the 
discretion of the community welfare officer. Those who 
present themselves as homeless are referred to the 
International Organisation for Migration (IOM) to assist 
return to the country of origin before an adverse 
decision is made. 
 
There is no bar on engagement in activities or on 
movement, subject to any conditions imposed by the 
police as to reporting and place of residence. If they 
have not complied with such conditions, they may be 
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subject to arrest and detention in the remand facilities 
of a prison for up to 8 weeks.  

Table 15.5: Foreign National Prisoners with a return/removal order 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  None No specific rights No specific rights N/A None N/A 

Specific for 
vulnerable 
groups  

None None Children are not 
detained and hence 
not relevant for this 

category 

N/A None N/A 

Actual 
situation 

Separated from any 
family by virtue of 
imprisonment.  

Access to normal 
prison medical 
services 

Adult prisoners with a 
return/removal order 
have access to normal 
prisoner education 
programmes. 

N/A Imprisoned. The authorities normally seek to remove 
criminals subject to deportation immediately at the end of 
sentence, but, if an individual is released from prison 
without an address according to one Government 
respondent there is an unspecified ’duty’ on the prison 
authorities to contact the homeless authorities.  

N/A 

 

.  
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15.4 Main reasons for postponement of the return or removal 

 

The possibility of an official postponement of the return or removal due to difficulties in executing 

the return or removal does not exist in Ireland. Minor postponements are foreseen in the 

legislation (see table below), but none of them change the rights and status of the third-country 

nationals.  

 

Government respondents highlighted the fact that, under Section 3(6) of the Immigration Act 

1999, the Minister is obliged to take all circumstances into account when making a decision 

concerning a deportation order. Thereafter a decision to defer removal is normally only taken if 

material new evidence, such as marriage to an EU citizen, emerges. In the meantime the 

individual concerned is viewed as being under a statutory obligation to remove himself or herself 

from Ireland.  

Table 15.6: Overview of main reasons for postponement of return or removal or prolonging the period 
for voluntary return 

Main groups Description Legal basis  Estimated 
number 
(2011)* 

Legal / 
humanitarian 

If an individual marries an EU citizen subsequent 
to a decision to deport, he/she will not be 
removed for the period of deciding, if he/she 
makes an application to stay as exercising EU 
Treaty Rights.  

S3 ECHR Act 2003 
(Article 8 ECHR) 

Directive 2004/38/EC 

SI 656 of 2006 

SI 310 of 2008 

Rare 
 

Practical or 
technical 

Inability to remove the individual because of lack 
of travel document (TD) and/or failure to identify 
the individual concerned. If the individual does 
not co-operate in the process of removal the 
Embassy of the receiving country may decline to 
issue a TD. An additional problem for the 
authorities is that few countries have 
representation in Ireland. 

N/A but under s3(1) 
of the Immigration 
Act 1999 the 
individual is still 
viewed as falling to 
be removed. 

Rare 

Country of origin becomes unsafe following 
service of the deportation order or refusal of 
entry notice. 

S5 Refugee Act 1996 
(prohibition on 
refoulement).  
However under s3(1) 
of the Immigration 
Act 1999 the 
individual is still 
viewed as falling to 
be removed when the 
situation improves 
until such time as 
any deportation order 
is revoked under 
s3(11) of the 
Immigration Act 1999 

or successful judicial 
review of a refusal 
decision. 

Rare 

Policy choice If a child is born of a mother due to be removed, 
according to the Department of Justice the 
mother will normally be allowed to stay until such 
time as the situation is regularised (see below) or 
the child is old enough to travel.  

N/A as policy decision Rare  

*No statistics available. Estimates are based on respondents’ assessments. 

 

15.5 The right to legal stay for third-country nationals pending return/removal 

 

15.5.1 Possibilities for obtaining the right to legal stay for third-country nationals pending return/removal 

 

In cases where an individual has been refused leave to enter or has been detected as being 

illegally in Ireland for less than 90 days since arrival, judicial review of the decision to remove is 

the only legal way of overturning the decision.  
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For those subject to deportation orders revocation of such an order is the only route in law to the 

right to remain in Ireland once an individual has been in the country for 90 days. Section 3(11) of 

the Immigration Act 1999 provides the only means in law to revoke a deportation order and 

normally an individual has to make an application under this provision for a deportation order to 

be revoked.  

 

However if a person applies to the Minister under Section 17(7) of the Refugee Act 1996 to make 

a further application for asylum, and the Minister accedes to this request, any deportation order 

is automatically revoked without a formal application being made. 

Table 15.7: Overview of the criterions for being granted the right to legal stay 

Criteria Legal basis Numbers 

receiving 

(2011) 

Revocation of a deportation order. Respondents agree that the 

2011 ECJ Zambrano Judgement288 was the most common cause for 

revocation of deportation orders in 2011.   

S3(11) of the 

Immigration Act 

1999 

85 (to 

October) 

Judicial review of Immigration Officer decision in cases of refusal 

of leave to enter and detection of a person illegally in Ireland 

within 90 days of arrival 

Court Order Not known 

If a person applies to the Minister under Section 17(7) of the 

Refugee Act 1996 to make a further application for asylum, and 

the Minister accedes to this request, any deportation order is 

automatically revoked without a formal application being made 

Section 17(7) of 

the Refugee Act 

1996 

Not known 

 

 

15.5.2 Rights granted to third-country nationals that have obtained a legal right to stay 

 

In theory there is no difference between the rights accorded to those regularising their stay to 

those accorded to others in the community, but NGOs expressed concern that a perceived lack of 

consistency in decision-making in this area is the consequence of the lack of clarity in the law and 

in procedures. According to the website of the Irish Nationality and Immigration Service 

(www.inis.gov.ie), beneficiaries of the Zambrano Judgement would normally be granted 

permission to stay for three years on ’Stamp 4’ conditions, which allows the holder to work 

without the need for an employment permit, but denies access to ’any particular public service or 

funding’. However the basis in law for this provision is unclear, as is the situation in other cases 

where permission to stay in Ireland is granted following revocation of a deportation order and/or 

a successful judicial review application.  

 

Contrary to the assertion in Table 2 (page 33) in Chapter 2 of the Fundamental Rights Agency 

study of 2011, Section 3(3)(b) and 3(6) of the Immigration Act 1999 do not seem to expressly 

provide for any legal basis on which a temporary stay in such circumstances might be given, 

although Section 4(1) of the Immigration Act 2004 does provide for an Immigration Officer to be 

able to authorise a non-national to ‘land or be in the State’. However, according to one 

Government respondent, this provision was designed for use on arrival by the Immigration 

Officer. The same respondent advised that there was a ‘Ministerial prerogative’ to grant entry 

following revocation of a deportation order as, if an order was revoked, permission to stay should 

follow. One NGO considered that in practice such a situation produced variable outcomes in terms 

of the conditions of stay granted to individuals. The NGO noted that a Government decision to 

publish policy guidance to Government caseworkers might assist transparency of decision-

making. 

 

15.6 Effects of the current legal basis and actual situation for third-country nationals 

pending return or removal 

 

15.6.1 Fostering the protection of the human rights  

 

                                                
288 Whereby Member States are precluded from refusing a third country national upon whom his or her minor 

children are dependent a right of residence in the Member State of residence and nationality of those children 

http://www.inis.gov.ie/
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Government respondents stressed that the fostering of human rights was a priority. Government 

respondents noted that, unlike other Member States, Ireland had introduced a Direct Provision 

system for asylum-seekers and did not operate detention centres for irregular migrants with a 

return/removal order or asylum-seekers. The network of 38 RIA centres, which were established 

following a perceived crisis in 1999, apart from three purpose-built reception centres, had been a 

variety of establishments previously, including hostels, hotels and, in one case, a holiday camp.  

 

Concern was expressed by migrants’ rights organisations that a failure to make express provision 

in law for human rights in specific areas such as healthcare and housing beyond the European 

Convention of Human Rights Act 2003 (see 1.5 above) could lead to inconsistency of decision-

making and potential violations of human rights. One NGO articulated a particular concern about 

a lack of transparency in the processes for handling victims of trafficking. A Government 

respondent advised that, if demonstrated to be a victim of trafficking, a person would normally 

be granted permission to stay on ‘Stamp 4’ conditions (see 1.6.2 above for definition) for six 

months under administrative arrangements. It was proposed to include formal legal provision for 

this measure in the new Bill. Another NGO noted that the slow speed of decision-making often 

resulted in asylum-seeker families being left in limbo for many years, with maturing children of 

such families in particular being denied the opportunity to fully participate in society at a crucial 

stage in their lives, having no access to work or further education (as on reaching the age of 18 

years such children were treated as self-funding).   

 

An example in respect of the failure to transpose European Directives in full can be given in 

respect of Directive 2004/38/EC on the right of citizens of the Union and their family members to 

move freely within the Territory of the Member States. Statutory Instrument SI 226 of 2006 

(European Communities Free Movement of Persons Regulations 2006) as amended by SI 310 of 

2008 European Communities (Free Movement of Persons) Amendment Regulations 2008 are the 

specific instruments for transcribing Directive 2004/38/EC into Irish law. However it should be 

noted that, in the absence of any significant legislation since the study, the following key 

elements of the Directive identified in the Milieu Conformity Study for Ireland on the same 

Directive, 2008 have not yet been transposed into Irish law: 

 Article 14, whereby an expulsion order cannot be the automatic consequence of recourse 

to the public welfare system. Workers, self-employed people and job-seekers cannot be 

expelled on this basis. 

 Article 15, which makes references to procedural guarantees contained in Articles 30 and 

31 concerning notifications of an adverse decision to the individual affected in writing and 

in a language which the individual can understand. These Articles also contain provisions 

for full explanations as to the reasoning behind a decision and explanations as to the 

avenues of redress available. Finally Article 31 provides for Courts to have the power to 

examine the facts of a case on a wider basis than is currently possible. 

 

No evidence emerged from the research to suggest that the Irish Government are in practice 

expelling any individuals in the instances highlighted above, but the failure to transpose the 

provisions of the Directive do reflect a wider concern expressed by NGOs as to the lack of 

information given to those under threat of removal generally. Successive Administrations have 

brought forward draft Immigration legislation, but as a result of a failure to obtain political 

agreement on the exact provisions to be included in legislation, no Bill has yet passed into law. A 

revised draft is expected later this year.  It is not yet known whether the new draft will address 

the issues above.   

 

15.6.2 Public opinion 

 

Respondents agreed that there was little public debate specifically about the target group and 

little differentiation in the minds of the public between the target group and other persons viewed 

by the public as ‘immigrants’.  Government respondents considered that public attitudes to illegal 

migration generally had eased considerably in recent years, and that illegal migration was not 

causing public concern in the way that it did ten years ago. 

 

15.6.3 Secondary movements and pull factors 
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Respondents all agreed that no clearly discernible pull factors were operating in Ireland at 

present. NGOs pointed to the performance of the economy, lack of formal family reunification 

procedures and access to secure residence status in immigration law as contributory factors.  

 

Government respondents noted increasing incidence of couples claiming to be the parents of Irish 

children following the Zambrano judgement (see paragraphs 1.5 and 1.6), although in their view 

most of those seeking to benefit from this provision had never left Ireland and this development 

did not therefore represent a significant pull factor in terms of attracting persons back from 

abroad. Overall net figures for new arrivals are decreasing year on year. For instance according 

to the 2011 ‘Ministerial snapshot’ (www.inis.gov.ie) in 2002, 11,600 new applications for asylum 

were submitted. This figure had reduced to 1,939 in 2010 and 1,250 in 2011. 

  

Respondents could see advantages in harmonisation in respect of the agreement of a common 

set of standards for dealing with irregular migrants with a return/removal order and asylum-

seekers, but the participation of Ireland in the Common Travel Area with the United Kingdom was 

viewed as a key principle of Irish policy by the Government respondents in particular. An NGO 

noted in this context that neither the United Kingdom nor Ireland had formally adopted Directive 

2008/115/EC of the European Parliament and of the Council on common standards and 

procedures in Member States for returning illegally staying third-country nationals.    

 

 

15.7 Data sources 

 

15.7.1 Respondents 

 

Department of Justice and Equality 

Garda Síochána, National Immigration Bureau 

Immigrant Council of Ireland 

Irish Refugee Council 

Migrant Rights Centre of Ireland 

Reception & Integration Agency 

 

15.7.2 Documents 

 

Irish Naturalisation and Immigration Service website (www.inis.gov.ie) 

 

 Refugee Act 1996 

 Immigration Act 1999 

 Immigration Act 2003 

 Immigration Act 2004 

 SI 656 of 2006 European Communities (Free Movement of Persons) (No 2) Regulations 

2006 

 SI 310 of 2008 European Communities (Free Movement of Persons) (Amendment) 

Regulations 2008 

 Key figures for 2011 

 Background/Information note and Frequently Asked Questions about the Zambrano 

judgement. 

 

Irish Statute Book database (www.irishstatutebook.ie) 

 

 Health Act 1970 

 Health Amendment Act, 1991 

 Education (Welfare) Act, 2000 

 National Minimum Wage Act, 2000 

 European Convention on Human Rights Act, 2003 

 Employment Permit Act, 2003  

 

Constitution of Ireland (www.constitution.ie) 

 

Department of Justice figures for applications for revocation of a deportation order January to 

mid- October 2011  

http://www.inis.gov.ie/
http://www.irishstatutebook.ie/
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Fundamental Rights Agency study on Fundamental Rights of migrants in an irregular situation in 

the European Union 2011 

 

Conformity Study for Ireland on Directive 2004/38/C on the Rights of Citizens and Family 

Members to Move and Reside Freely within Member States by Milieu Ltd and Europa  

Institute 2008 
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16. ICELAND 

16.1 Summary 

 In Iceland, there is no specific terminology applied or status given to third country 

nationals pending return or removal. This is a very small group (15-20 persons) and 

there are thus not many rules regulating the area. Most issues are solved on a case-by-

case basis through pragmatic solutions. 

 With respect to the scope of rights enjoyed by third-country nationals pending 

return/removal, they can be divided into two main groups: 

o Failed asylum seekers residing in a reception facility (for up to two months after 

receiving the return order) 

o Third-country nationals pending return outside the reception facilities (in theory, this 

group includes both failed asylum seekers and third-country nationals with an 

expulsion order. In practice, however, the group only consists of failed asylum 

seekers, as persons who receive an expulsion order normally either return voluntarily 

or are removed within a short period of time). 

 In practice, they all receive a so-called provisional temporary residence permit under 

article 12g of the Act on Foreigners. This permit is not a legalisation per se, as the return 

order is still valid, and it is issued to all third country nationals who have not (yet) 

achieved legalisation, including both asylum seekers pending decisions on their asylum 

claims and failed asylum seekers. 

 The main difference between the two categories is that those residing in the reception 

facilities still enjoy the same rights as while they were awaiting the asylum decision, in 

terms of access to health care and training courses at the reception centre and in the 

Reykjanesbær municipality where they reside. Those who live outside the reception 

centres, the second category, (for the most part) have a right to work and are expected 

to provide for themselves. Those (few) who cannot find employment are obliged to apply 

to his/her municipality of residence for financial assistance. 

 All people in Iceland have a right to access to emergency health care. For additional 

health care services, third-country nationals pending return outside the reception centres 

have to purchase health insurance. If they are employed, they will have some insurance 

through their insurance for accident, which all wage earners in Iceland are covered by. 

 All children in Iceland have an obligation to attend school, and while they reside at the 

reception facilities, third-country national children will all attend public schools in 

Reykjanesbær. There are no children or other vulnerable persons among the group of 

third-country nationals pending return outside of the centres, and therefore there are no 

specific rules or strategies for this group. 

 There is in particular one way for third-country nationals pending return in Iceland to 

achieve legalisation: for humanitarian reasons, due to a special connection with the 

country (Article 12 f of the Act on foreigners). This option was introduced in a 2010 

revision of the Act on Foreigners providing for third-country nationals who have held a 

provisional temporary residence permit (art. 12 g) for more than two years to be granted 

a temporary residence permit under art. 12 f. So far, five persons have been granted 

residence under this provision. 

 

The tables below show a broad outline of the rights that apply when return/removal has been 

deferred and the main possibilities for obtaining a right to legal stay. 

Table 16.1: Overview of the rights of third-country nationals pending return or removal 

Family unity Health care Education  Labour market Reception conditions 

There is no 
specific 
legislation 
establishing a 
right to family 
unity, but 
families 
pending return 
in reception 
facilities are 
offered 
accommodation 
of their own in 

Failed asylum 
seekers residing at 
the reception centres 
have the same 
access to health care 
as asylum seekers 
awaiting a decision. 
 
Third-country 
nationals pending 
return/removal 
outside the centres 
have access to 

Failed asylum 
seekers pending 
return in the 
reception centres 
have access to 
public training 
courses in 
Reykjanesbær 
municipality, similar 
asylum seekers 
awaiting a decision. 
 
Children have an 

Failed asylum 
seekers residing 
in the centres 
do not have a 
right to work. 
 
Third-country 
nationals 
pending return 
outside the 
centres can 
apply for a work 
permit, and in 

Failed asylum-seekers 
are usually allowed to 
remain for up to two 
months at reception 
centres while pending 
return. On occasion, 
they will be allowed to 
stay longer, if it is 
assessed that a return 
can soon be carried out. 
 
After the two-month 
period or before, if they 
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accordance with 
the Icelandic 
constitution 
(art. 71), which 

establishes 
right to family 
life, and article 
8 of the ECHR. 

emergency health 
care but otherwise 
have to purchase 
health insurance. 

They may be given 
partial insurance 
through their 
insurance for 
accidents if they are 
employed. 

obligation to attend 
school. 
 
There are no clear 

rights for those 
pending return 
outside the centres, 
but in practice 
some have been 
granted access to 
e.g. high school 
level education. 

practice they 
will all be 
granted one if 
they find a job 

(as most do). 

find employment, they 
are required to move 
out of the centres and 
provide for themselves 

through employment. 
 
Those (few) who do not 
manage to find a job 
have to apply for 
financial support from 
their municipality. 

 
Table 16.2: Overview of the possibilities for obtaining right to legal stay specifically designed for TCNs 
pending return/removal 

Humanitarian residence permit: connection with the country 

Aliens Act, art. 12 f: A residence permit may be granted to a third-country national who has held a 
provisional temporary residence permit (Art. 12 g) for at least two years. This requires that the applicant is 
able to establish his/her identity and provide some form of documentation. 

  

    

16.2 Categories of third country nationals pending return/removal 

Due to its remote geographic location, Iceland does not receive many asylum seekers or irregular 

migrants. Nevertheless, the Icelandic authorities (the police) do experience challenges in terms 

of returning those failed asylum seekers and expelled third country nationals who do not leave 

the country voluntarily. Albeit small, there is thus a population of third-country nationals (mainly 

failed asylum seekers) pending return in Iceland (15-20 persons in 2011).289 

 

Since the numbers are so small, there are not many clearly established legal provisions or 

guidelines covering this group or their rights. To a large extent, any issues that occur are dealt 

with on a case-by-case basis. This also means that there is no established vocabulary or 

categories when talking about third-country nationals pending return/removal. There is also 

some uncertainty regarding the rights of these persons from a legal point of view. But looking at 

the situation of these persons, in terms of access to the labour market, health care, etc. (cf. 

section 1.4), there are some differences between persons in two types of situations, which lead 

to the division into the two different categories presented in the table below. 

 

In practice, the Icelandic authorities do not experience problems with persons who receive an 

expulsion order – they are usually returned fairly easily or leave the country voluntarily. In cases 

of overstayers, they often apply for asylum and thus potentially end up in the group of failed 

asylum seekers who then constitute the group of third-country nationals pending return in 

Iceland.290 

 

In practice, all third-country nationals residing in Iceland for a significant amount of time 

(including asylum seekers awaiting the decision on their application) have received a provisional 

temporary residence permit, which documents their temporary right to stay but does not grant 

them any other particular rights. The permit is granted according to article 12g of the Act on 

Foreigners. In theory, and according to the legal provisions, some persons could be denied a 

temporary residence permit, but in practice the authorities often interpret the provisions quite 

liberally and all third-country nationals receive the permit.291 

Table 16.3: Overview of categories of third-country nationals pending return or removal 

 Failed asylum seekers residing in 

a reception facility 

Third-country nationals pending return 

outside the reception facilities 

Categories 

 

Failed asylum seekers may remain at 

the centres for up to two months (in 

some cases a little longer if return is 

likely to be carried out soon after) 

while pending return by the police. 

This group, in theory, includes both failed 

asylum seekers and third-country nationals 

with an expulsion order. In practice, 

however, the group only consists of failed 

asylum seekers, as persons who receive an 

expulsion order normally either return 

                                                
289 Interview with the Directorate of Immigration, the Ministry of Welfare, the Red Cross 
290 Interview with the Directorate of Immigration 
291 Ibid. 
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voluntarily (or are removed) within a short 

period of time.292 

Expected 

numbers (2011) 

No numbers available The majority, i.e. a year ago 15-20 persons, 

today app. 10-15 persons293 

Documents 

stating their 

right to stay294? 

Yes, provisional temporary residence 

permits according to article 12g of 

the Act on foreigners (de facto an 

official postponement, as the return 

decision remains valid) 

Yes, provisional temporary residence 

permits according to article 12g of the Act 

on foreigners (de facto an official 

postponement, as the return decision 

remains valid; the permit is a precondition 

for work permit; see sections 1.4. and 1.5.) 

  

 

16.3 Overview of the rights and the actual situation 

In Iceland, the municipality of Reykjanesbær, which is located close to Keflavik International 

airport, is responsible for running the reception centres for all asylum seekers and for making 

sure that health care and other essentials are available to them. The overall responsibility for the 

asylum seekers while they remain in the centres rests with the Directorate of Immigration under 

the Ministry of Interior, who reimburse the municipality's expenses for medical care, etc. 295 

 

Failed asylum seekers can live in the centres for up to two months after receiving the return 

order. After that, or before if they find work, they have to move out of the centre and are from 

then on no longer the responsibility of the immigration authorities. Most persons are able to find 

work and obtain a temporary work permit and are thus supposed to support themselves. Those 

who do not work fall under the responsibility of the Ministry of Welfare and can apply for benefits 

from the welfare services.296  

 

The group of third-country nationals pending return in Iceland purely consists of adults. There 

are not and have not been unaccompanied minors or victims of trafficking in the group of failed 

asylum seekers297. Since there is no experience with vulnerable persons pending return, there are 

no established practices or legal provisions particular to vulnerable persons living outside of the 

reception centres. As can be seen from the tables below, in general, very little is established on a 

legal basis and most issues occurring in relation to the group of third-country nationals pending 

return are handled on a case-by-case basis. 

 

                                                
292 Interview with the Directorate of Immigration 
293 Interview with Red Cross Iceland 
294 By this we mean any document that prevents third country nationals pending return or removal from being treated as an irregular 

migrant risking imprisonment or similar treatment. This could for example be a paper stating their status as pending return, the right 

to keep a paper stating that they are asylum seekers etc. We do not refer to temporary residence permits or similar papers stating the 

right to legal stay as residents. 
295 Nordic School of Public Health: A Nordic comparison of reception of  asylum seeking and refugee children in a public health 

perspective – Iceland; Reykjavík, version April 7 2010; AND interview with the Ministry of Welfare  
296 Interviews with the Directorate of Immigration and the Ministry of Welfare 
297 The Icelandic authorities have a separate system and a special coordination team for victims of human trafficking. It is decided on a 

case-by-case basis whether a person should go through the special system for human trafficking or through the regular asylum system 

– depending on where the crime took place (in Iceland/Europe or in the home country). So far, no victims of human trafficking have 

been denied asylum. (source: interview with the Directorate of Immigration) 
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Table 16.4: Failed asylum seekers residing in reception centres 

 Family unity Health care Education Labour market Reception conditions Othe
r 

Rights  There is no specific 
legislation establishing a 
right to family unity, but 
families pending return in 

reception facilities are 
offered accommodation of 
their own in accordance 
with the Icelandic 
constitution (art. 71), 
which establishes right to 
family life, and article 8 of 
the ECHR. 

     

Specific for 
vulnerable 
groups 

 There are no special strategies for 
vulnerable groups298. 

Children have an 
obligation to attend 
school.299 

   

Actual 
situation300 

Asylum seeking families 
are provided apartments in 
the town according to 
family size. 301 

All persons residing in Iceland 
(legally or illegally) have a right to 
emergency health care. 
 

Procedures for the medical 
examinations of immigrants to 
Iceland released by the Chief 
Epidemiologist for Iceland in 2007 
is used as guidelines. 302 
 
Failed asylum seekers residing in 
reception centres get the same 
professional medical treatment as 
any Icelandic citizen in case of 
need. The expenses are paid to the 
municipality of Reykjanesbær by 
the Directorate of Immigration. 303 

All public courses are 
open to failed asylum 
seekers residing in the 
reception centres.304 

 
Children are enrolled in 
kindergarten or school 
during the asylum 
processing and continue 
the attendance until they 
leave the country. 
 
Educational services for 
failed asylum seeking 
children are integrated 
into the national 
educational system.305 

Do not have a right to 
work. 
 
If a third-country 

national pending return 
is able to find work 
he/she may be granted 
a work permit but 
would then have to 
move out of the centre 
and provide for his/her 
own accommodation. 
Thus, none of the 
third-country nationals 
residing in the centres 
have employment.306 

Reception centres are run by 
Reykjanesbær municipality as 
established in a contract between the 
Directorate of Immigration and the 

municipality307. 
 
Failed asylum seekers enjoy the social 
welfare service of the Reykjanesbær 
municipality, for example, access to 
suitable accommodation, food, health 
care and psychological assistance308. 
 
The centres are mainly for men or  
young couples; while families with 
children usually have their own 
apartment and females often reside 
three or four in an apartment309. 

 

                                                
298 Nordic School of Public Health: A Nordic comparison of reception of  asylum seeking and refugee children in a public health perspective – Iceland; Reykjavík, version April 7 2010 
299 Interview with the Directorate of Immigration 
300 Based on interviews if nothing else stated 
301 Nordic School of Public Health: A Nordic comparison of reception of  asylum seeking and refugee children in a public health perspective – Iceland; Reykjavík, version April 7 2010 
302 Nordic School of Public Health: A Nordic comparison of reception of  asylum seeking and refugee children in a public health perspective – Iceland; Reykjavík, version April 7 2010 
303 Nordic School of Public Health: A Nordic comparison of reception of  asylum seeking and refugee children in a public health perspective – Iceland; Reykjavík, version April 7 2010 
304 Interview with Ministry of Welfare 
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Table 16.5:  Third country nationals who have obtained a temporary work permit 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  No specific 
regulation. 

 
 

No specific regulation According to articles 
7 and 11 of the 
Foreign Nationals' 
Right to Work Act, a 
third-country national 
who holds a 
provisional temporary 
residence permit and 
has found 
employment in 
Iceland may be 
granted a temporary 
work permit. 

 According to article 15 of 
the Municipalities' Social 
Services Act, the third-
country nationals may 
(in particular 
circumstances) be 
granted financial 
assistance by the 
municipality in which 
he/she resides. The 
municipality may grant 
financial assistance upon 
consultation with the 
Ministry of Welfare.  

 

Specific for 
vulnerable 
groups  

 There are no definitions of 
vulnerable persons and thus no 
specific rules pertaining to 
vulnerables.310 

    

Actual 
situation 

 All persons residing in Iceland 
(legally or illegally) have a right to 
emergency health care.311 
 
For access to more regular health 
care services, the third-country 
nationals pending return are 
obliged to purchase private health 
insurance at their own expense. 
 
All wage earners are insured for 
accidents through their 
employment. Benefits from 
accident insurance include medical 

Access to education for adult 
third-country nationals 
pending return is not clear 
from a legal point of view 
but in practice, some have 
been granted access to e.g. 
high school. In principle, 
they have no access to 
financial support from the 
government or student 
loans; but in practice, one 
failed asylum seeker did 
obtain support after having 
resided in Iceland for many 

All third-country 
nationals who 
manage to find 
employment receive 
a temporary work 
permit.314 

The third-country nationals 
have to provide for 
themselves and for their 
own accommodation. It can 
be difficult for the third-
country nationals to 
establish a life for 
themselves. As long as they 
only hold the temporary 
residence permit granted 
under art. 12g of the Act on 
Foreigners, they are not 
registered in the systems 
with a regular ID number. 

Those third-country 
nationals pending return 
who have not found 
employment (very few) 
have to apply for 
assistance themselves 
and then receive 
financial support 
securing minimum 
standards of living. 
 
The third-country 
national has to show a 
contract for 

                                                                                                                                                                                                                                                      
305 Nordic School of Public Health: A Nordic comparison of reception of  asylum seeking and refugee children in a public health perspective – Iceland; Reykjavík, version April 7 2010 
306 Interview with the Directorate of Immigration and with the Ministry of Welfare 
307 Nordic School of Public Health: A Nordic comparison of reception of  asylum seeking and refugee children in a public health perspective – Iceland; Reykjavík, version April 7 2010 
308 http://utl.is/index.php?option=com_content&view=article&id=91&Itemid=93&lang=en 
309 Nordic School of Public Health: A Nordic comparison of reception of  asylum seeking and refugee children in a public health perspective – Iceland; Reykjavík, version April 7 2010 
310 Interview with the Directorate of Immigration 
311 Interview with the Ministry of Welfare 

http://utl.is/index.php?option=com_content&view=article&id=91&Itemid=93&lang=en
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assistance, accident allowance, 
disability compensation and 
bereavement benefits.312 Those 
third-country nationals who have 
found employment while pending 
return (almost all) are thus to 
some extent ensured through their 
jobs. 

years.313 Without an ID number, it 
can be difficult to open up a 
bank account, which in turn 
provides obstacles in terms 
of finding accommodation. 
Moreover, people may be 
reluctant to rent out 
apartments to persons who 
do not have residence in the 
country. But all persons 
have managed in the end, 
usually through the help of 
their network.315 

accommodation in the 
municipality to apply for 
financial support, e.g. 
rent benefits.316 

                                                                                                                                                                                                                                                      
314 Interview with the Directorate of Immigration 
312 http://en.island.is/health/social_insurance/health_and_accident_insurance 
313 Interviews with Directorate of Immigration and the Ministry of Welfare 
315 Interview with Icelandic Red Cross and the Ministry of Welfare 
316 Interview with the Ministry of Welfare 
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16.4 Main reasons for postponement of the return or removal 

The main reasons for third-country nationals pending return in Iceland are practical: it takes time 

to collect the necessary information and documents for a return, and often the identity of the 

returnee cannot be established or confirmed and/or travel documents cannot be procured if the 

country of origin will not accept the third-country national as a citizen317. In these cases, the 

Icelandic authorities grant a provisional temporary residence permit according to article 12g of 

the Act on Foreigners. 

 

The provisional temporary permit is in practice a type of postponement, as the return decision 

still stands and shall, in theory, be enforced either within the duration of the permit or once the 

permit expires. The permit has to be renewed every six or 12 months until the return can be 

carried out. The permit only gives a right to stay (temporarily) in Iceland and provides the basis 

for applying for a temporary work permit (the two permits are usually applied for and granted 

together) but not to register a home in Iceland or integration into the public registers.318 

 

There are legal provisions providing for temporary protection of persons (e.g. for six months) due 

to a (temporary) unstable situation in the home country, but these have never been employed. 

In practice, the authorities usually decide to grant a humanitarian residence permit even if the 

situation is considered to be of a temporary nature, since it is usually so few cases in question.319  

Table 16.6: Overview of main reasons for postponement of return or removal or prolonging the period 
for voluntary return 

Main groups Description Legal basis  Estimated 
number 
(2011) 

Legal / 
humanitarian 

Temporary protection of persons (e.g. for six months) due 
to a (temporary) unstable situation in the home country 

12f  0 

Practical or 
technical 

Third country nationals who cannot yet leave the territory 
may obtain a provisional temporary residence permit until 
the departure is deemed possible and provided that they 
cooperate with the Icelandic authorities. 
 
The provisions for granting a provisional temporary 
residence permit require that the third-country national is 
able to prove his/her identity. Meanwhile, the provisions 
also state that the requirements for granting a permit 
under art. 12g "may be waived in special circumstances".  
 
The return decision, however, remains valid and as such 
the permit functions as an official postponement.320 

Article 12g, 
Act on 
Foreigners 

In practice all 
(in 2011, 15-
20 persons 
resided in 
Iceland on 
temporary 
permits) 

   

Policy choice    

 

 

16.5 The right to legal stay for third country nationals pending return or removal 

 

16.5.1 Possibilities for obtaining the right to legal stay for third-country nationals pending return or removal 

In 2010, the Act on Foreigners was revised. The new version of the Act provides the possibility of 

granting a residence permit to third-country nationals who have pended return for a long period 

of time, under article 12 f of the act. This is the primary way for third-country nationals pending 

return to obtain legalisation. So far, five persons have been granted temporary residence permits 

under this provision, and one person has had his application rejected (in the first instance; the 

case is currently in appeal).  

 

For a residence permit to be granted under article 12 f, it requires that the applicant is able to 

(with some degree of certainty) establish his/her identity. In practice, this has provided for some 

applicants managing to procure proof of their identity that they have not previously been able or 

willing to present. Rather than punishing the fact that applicants have not previously disclosed all 

                                                
317 Interview with the Directorate of Immigration 
318 Interview with the Directorate of Immigration 
319 Interview with the Directorate of Immigration 
320 Interview with the Directorate of Immigration 
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available information, however, the Icelandic authorities have so far decided to view this as a 

positive and a possibility for getting these persons out of a precarious situation.321 

Table 16.7: Possibilities for obtaining a right to legal stay for third-country nationals pending return 

Criterions Legal basis Numbers 

receiving 

(2011) 

A foreign national may be granted a temporary residence permit even 

though he/she does not fulfil the normal requirements for accordance of 

residence (as provisioned by Art. 11), if there are pressing humanitarian 

reasons for so doing or due to his/her special connection with the 

country. 

 

A temporary residence permit may be granted on the basis of humanitarian 

reasons. A residence permit may also be granted under this article to a 

foreign national who has held a temporary residence permit as 

referred to in Art. 12 g (de facto postponement) for at least two 

years.322 This requires that the applicant is able to establish his/her identity 

and provide some form of documentation. 

Article 12 f of 

the Act on 

foreigners  

5 cases since 

2010 (when 

the 

provisions 

were 

introduced). 

A rejected asylum seeker has the right to have his/her asylum case re-tried 

in case of new information which was not available during the first review or 

in case of new circumstances since the return decision was given. This right 

is provided by the Administrative Procedures Act, which provisions this 

possibility in relation to all decisions made by an Icelandic public authority – 

not only in relation to asylum claims – and stipulates that: 

 

"Once an authority has reached a decision and notified it, a party shall have 

the right to have his case reviewed:  

1. where the decision was based on insufficient or wrong information as to 

the facts;  

2. or where an adverse decision involving an order or a ban was based on 

circumstances which subsequently changed in a material way." 

Article 24 of 

the 

Administrative 

Procedures 

Act 

1 

 

 

16.5.2 Rights granted to third country nationals that have obtained a legal right to stay 

Once a third-country national has obtained a legal right to stay, he/she has similar rights to those 

of Icelandic citizens. The only difference is that he/she does not have the right to vote and that 

the residence permit – if of a temporary nature – has to be renewed.323 
 

16.6 Effects of the current legal basis and actual situation for third country nationals 

pending return or removal 

 

16.6.1 Fostering the protection of the human rights  

All of the respondents agreed that the Icelandic systems and legislation respect the international 

human rights. Meanwhile, criticism was uttered regarding the uncertainty related to the rights 

and situation for third country nationals pending return, regarding access to benefits and health 

care especially. 

 

The amendment of the legislation in 2010 providing the possibility for third-country nationals 

pending return to apply for a residence permit after two years was assessed as an improvement. 

At the time that this report was produced, the government was moreover working on a new 

                                                
321 Interview with the Directorate of Immigration, the Ministry of Welfare and the Red Cross 
322 http://eng.innanrikisraduneyti.is/laws-and-regulations/english/foreigners/nr/105 
323 Interview with the Ministry of Welfare 
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amendment of the Act on Foreigners, looking at, among other things, improving the situation for 

persons pending return on temporary permits (under art. 12 g).  

 

One respondent raised the idea that further EU harmonisation in the area could be a positive 

move in terms of raising standards and securing minimum rights for asylum seekers (included 

after rejection). The EU harmonisation may also be important in relation to the fear of creating 

push and pull factors by raising standards in some countries and avoid so-called asylum 

shopping.    

 

16.6.2 Public opinion 

Issues related to asylum seekers and foreigners in general are highly debated in Iceland and 

increasingly so (with the increased unemployment rates and an anti-immigration party running 

for parliament in the upcoming election). Meanwhile, people primarily get involved in discussion 

on specific cases and e.g. the whether a decision to grant or reject an application for asylum or 

residence was just or not. People do not engage much in debates over the system/legislation and 

what changes to make; possibly because legal issues and changes to legislation are such a 

complex issue that people do not completely realize what the changes imply. 

 

Meanwhile, the Icelandic legislative system is very open, usually providing the public the 

possibility to comment and contribute their view on a bill before it is passed in parliament. 

 

16.6.3 Secondary movements and pull factors 

No studies have been made about push and pull factors in relation to third country nationals 

coming to Iceland. According to the respondents, it is not something which concerns the 

administration much, e.g. in connection with the current review of the legislation. It is generally 

assumed that Iceland will never be a particularly attractive destination to asylum seekers 

because of its remote location. Moreover, the respondents considered that the strongest pull 

factors, if any, are not the reception conditions and rights; rather an important factor was 

considered to be the existence of communities of persons with similar backgrounds or relatives in 

the destination country. For Iceland specifically, an important pull factor to the few who do come 

to the country is considered to be the flight to Canada, where persons may be intercepted in 

Iceland in transit. 

 

16.7 Data sources 

 

16.7.1 Respondents 

 
 Ministry of Welfare 

 Directrorate of Immigration 

 Icelandic Red Cross 

16.7.2 Documents 

 
 The Act on Foreigners, No 96/2002 

 Administrative Procedures Act, No 37/1993 

 The Municipalities' Social Services Act, No 40/1991 

 Foreign Nationals' Right to Work Act, No 97/2002 
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17. ITALY 

17.1 Summary 

 

 Italian law does not foresee a situation in which the removal/return of third country 

nationals (TCNs) can be formally postponed. It only recognises the situation of pending 

return, i.e. a case in which the third-country national cannot be immediately accompanied to 

the border or effectively sent back because of temporary situations preventing the 

preparation of the return or the execution of the removal. Under such circumstances, the 

police commissioner (questore) will decide for the foreigner to be detained at the nearest CIE 

(Centre of Identification and Expulsion) for the time period necessary for the expulsion to 

take place (law 286/1998, amended and consolidated version as of 29 February 2012, article 

14). 

 

 However, there is a set of categories of third-country nationals whose removal/expulsion is 

forbidden and who are granted a legal stay permit for health, family or humanitarian reasons, 

including non-violation of the principle of non-refoulement. 

 

 In line with article 19 of law 286/1998 (as modified by law 94/2009 and law decree 89/2011 

which became law 129/2011 in August 2011), some people’s expulsion is permanently 

forbidden. This includes cases where their removal would violate the principle of non-

refoulement and they are family members of an Italian citizen. There are however a number 

of cases where the expulsion is forbidden for a specific period of time. In this sense, their 

expulsion/return is actually postponed. These include minors (until they reach age 18) and 

women who are pregnant or have just given birth (until their baby is 6 months old). The 

expulsion/return of a woman’s husband is also forbidden and actually postponed in line with 

the Decision 376/2000 of the Constitutional Court, by way of respect to the right to family 

life. 

 

 Failed asylum seekers may spend a period of time in a legal limbo (mainly due to inconsistent 

implementation of the legislation) before returning to the category of illegally staying but not 

detained TCNs. 

 

 The table below provides an overall overview of the rights of third-country nationals pending 

return. 

 

Table 17.1: General overview of the rights of third-country nationals pending return or removal 

Family unity Health care Education Labour 
market 

Reception 
conditions 

Families are not 
detained because 
there are no 
appropriate 
facilities in 
detention centres 
(CIE). Those 
awaiting return by 
living outside the 
detention centres 
must rely on NGO 
assistance. 

Basic health care access, 
including both illness and 
accidents, and long-term 
provision of health care is 
foreseen for all categories of 
illegally staying TCNs, 
provided they register with a 
local health office. However, 
it is not possible for TCNs to 
have a family doctor or a 
pediatrician of their choice 
unlike legally staying aliens 
or nationals. 

Adults do not 
have the right to 
education in any 
of the categories.  
Minors have the 
right to 
education, but 
there is no 
support to ensure 
they are enrolled 
and participate.  

No access 
for any of 
the 
categories.  

Housing, food and 
financial support 
are not provided. 
When pending 
return they must 
provide for 
themselves if they 
are not detained.  
 
About half of the 
officially postponed 
minors stay in 
hostels. 
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17.2 Categories of third country nationals pending return/removal 

 

Three categories of third-country nationals pending return/removal can be identified: 

 third-country nationals pending return/removal who are not detained; 

 third-country nationals pending return/removal in detention; 

 third-country nationals who have their return temporarily suspended for humanitarian, 

health or family reasons. 

17.2.1 Third-country nationals pending return/removal who are not detained (pending voluntary return) 

Article 14, paragraph 1 of law 286/1998 foresees that a third-country national who has received 

an expulsion order must leave the country within a period of 7 to 30 days. If a third-country 

national who receives an expulsion decision is not detained, they are asked to voluntarily leave 

Italian territory within 7 to30 days at their own expenses. This is possible if the third-country 

national has a valid passport or other appropriate identity document and is not considered a 

threat to public order.  

The law also foresees (article 13, paragraph 5) that the return of third-country nationals may be 

extended after due consideration on a case-by-case basis of their personal and family 

circumstances, in particular if there are children attending school or other family and social ties 

with the country. There is no maximum duration of this extension, nor any suggested duration. 

According to respondents, this option is rarely used. 

  

In both of the above cases, the law (article 13, paragraph 5.2) requires the third-country national 

to prove that they have the necessary means for subsistence for the period of prolonged stay. 

During the period pending (voluntary) return, the police commissioner (questore) may adopt 

(instead of police detention) one of the following measures for the period of pending return 

(article 13, paragraph 5.2):  

 

- keep the third-country national’s passport and only return it at the moment of departure 

from the country; 

- require the third-country national to reside in a specific place where they can be easily 

traced; 

- require the third-country national to present themself at a local police station on specific 

days and hours. 

If a third-country national violates the terms of their voluntary return and does not leave, then 

they must pay a fine ranging between 3,000 and 18,000 Euro (article 13, paragraph 4) in 

addition to being immediately expelled. 

 

17.2.2 Third-country nationals pending return/removal in detention 

Paragraph 5 of article 14 foresees that detention can last for 30 days, but if it turns out to be 

difficult to certify the identity of the third-country national and/or their nationality, as well as 

obtain appropriate travel documents, the police commissioner may ask judicial authorities to 

authorise a further 30-day period of detention.  

If identification problems persist and the third-country national does not cooperate with 

authorities to facilitate their removal/return, the police commissioner may ask judicial authorities 

to authorise further 60-day periods of detention for a maximum of 180 days (6 months). This can 

be prolonged a maximum of another 12 months for those who do not cooperate with the 

authorities, for an 18-month period in total (article 14, paragraph 5 of law 286/1998 as updated 

by law 129/2011).  

In all cases, the law (article 14, paragraph 5) requires that administrative detention be validated 

by a judge (this practice was confirmed by interviews with the Ministry of Interior). However, 

according to interviewees from civil society organisations, this is not always the case in practice. 

Rather, detention tends to be decided on the basis of the nationality of the illegally staying third-

country national (those coming from countries with which Italy has a readmission accord tend to 

be detained more often than others).  

If a third-country national cannot be detained at a CIE (e.g. there are no available places) or has 

already been detained for the maximum period of time (18 months) at a CIE, and the execution 
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of their removal remains impossible, the police commissioner can release the third-country 

national and ask them to leave the country within 7 days. During those days, the Italian 

authorities expect that the foreigner in question may turn to the consular authorities of their 

country and avail of their assistance to leave Italy and return to the country of origin.  

If the third-country national fails to do so, they must pay a fine ranging between 6,000 and 

30,000 Euro (in relation to the reason why they are being expelled and whether they cooperated 

with the authorities). 

It should be noted that there are 2,100 places currently available in 11 CIE across Italy. Of those, 

1,300 places were available on 19 July 2012 when last checked with the Italian police. Some of 

the CIE were undergoing reconstruction work and were hence unavailable.  

 

The number is too low to cover the illegally staying population, including those pending 

return/removal. Therefore the absence of a formal toleration status for people whose removal is 

pending but cannot be executed leaves a rather large number of people in a situation where they 

hold no legal status, they are not returned, and if arrested again will have to pay increasingly 

high fines. 

 

17.2.3 Return/removal temporarily postponed because of health, family or age reasons 

Italian law (article 19 of law 286/1998 as codified and updated on 29 February 2012 and article 

28 in Decreto di Attuazione DPR 394/1999) foresees a number of cases in which 

removal/expulsion is forbidden. In those cases, a stay permit for humanitarian reasons is issued 

to the third-country national, giving them legal stay status and rights comparable to those of 

other legal immigrants.  

Unless the foreigner is considered to pose a threat to the public order, removal is temporarily 

forbidden for the following reasons (article 19 of law 286/1998, article 28 of DPR 394/1999, and 

article 13, paragraph 1 of law 286/1998): 

a) The person is a minor (they cannot be expelled unless it is to follow an expelled parent) 

until they reach maturity. 

b) The third-country national is pregnant or has given birth within the past six months. The 

postponement is extended to her husband after decision 376/2000 of the Italian 

Constitutional Court (Corte Costituzionale) to protect the unity of the family. 

c) The person is seriously ill and receiving treatment (they cannot be expelled until their 

treatment is completed). 

Given the above and according to article 28 of DPR 394/1999, the following types of stay 

permits are issued: 

o for minors (article 28, paragraph a); 

o for social and civic integration of the minors (article 28, paragraph a-bis); 

o for medical treatment for the length of time necessary for the treatment (article 28, 

paragraph c); 

o for pregnant women or women who have just given birth (article 28, paragraph c, by 

reference to article 19 of law 286/1998, paragraph 2, letter (d)). 

The decree does not foresee the duration of these permits or their renewal. However, these 

permits temporarily allow the right to legal stay in Italy and grant the third-country nationals 

falling under one of the above categories all related socio-economic rights as provided to legal 

migrants. Thus the issue of their rights is solved in the sense that they follow the same 

provisions as all legal migrants. There is no prohibition that third-country nationals holding this 

type of permit cannot apply for a normal permit for work or study or other reasons as long as it is 

in line with policy provisions, such as annual quotas for migration inflows. 

Table 17.2: Overview of categories of third country nationals pending return/removal 

 Pending removal/return not in 
detention  

Pending 
removal/return in 
detention 

Temporary suspension 
of return after receiving 
an expulsion decision 

Who The person is illegally staying but not 
detained due to lack of space or 

The person is 
considered illegally 

The execution of an 
expulsion is suspended 
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 because it is assessed that they are 
not at risk of absconding. 
Return/removal is not formally 
postponed, and they de facto live as 

illegal.  
 
If the person agrees to depart 
voluntarily (after having received an 
expulsion decision), the police 
commissioner may, upon individual 
examination of personal and family 
circumstances, extend the allowed 
period from the initial 7-30 days to 
an individually specified period 
commensurate with their personal 
and family circumstances. 

staying and at risk of 
absconding, so they 
must be detained for a 
period of up to 18 

months pending 
return/removal.  

and the person receives a 
stay permit for a specific 
period of time because of 
health or age (minors) 

reasons, or in the case of 
pregnancy/birth until the 
child is six months old 
(including the husband). 
People who are seriously ill 
can receive treatment for 
the time of their 
treatment. Unaccompanied 
minors’ expulsion is 
postponed until they reach 
age 18.  

Number of 

persons 
(2011) 

Not available. On 19 July 2012 there 
were approx. 1,300 
detained foreigners 
(which equals the 
number of places 
available at the time). 

Not available.  
7,797 unaccompanied 
minors were reported in 
2008 to the Committee for 
Foreign Minors. 

Documents 
stating 
their right 
to stay324 

No. No. Yes, stay permits for 
humanitarian, health or 
family reasons in line with 
article 19 of law 386/1998. 

 

 

 

17.3 Overview of the rights and the actual situation of third-country nationals pending 

return or removal 

 

                                                
324 By this we mean any document that prevents TCNs pending return/removal from being treated as an irregular migrant risking 

imprisonment or similar treatment. This could for example be a paper stating their status as pending return, the right to keep a paper 

stating that they are asylum seekers etc. We do not refer to temporary residence permits or similar papers stating the right to legal 

stay as residents. 
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Table 17.3: Rights of persons whose return/expulsion is pending (who may be detained or not) 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  The right to family 
unity is not 
guaranteed for 
TCNs pending 
return/expulsion. 

However, it can 
lead to a postponed 
return for both 
mothers and 
fathers in cases of 
pregnancy or recent 
birth (article 28, 
paragraph c, by 
reference to article 
19 of law 
286/1998, 
paragraph 2, letter 
(d).  
 

Health services are available within the CIE 
where illegally staying TCNs pending return are 
detained. If the TCNs are not detained, the 
conditions for all irregular migrants apply, 
notably universal access to health care, even for 

undocumented TCNs. They must first register at 
a local health centre (ASL) and obtain a card 
called ‘tesserino STP’ (health card of a Foreigner 
Temporarily Present in Italy). They do not have 
to pay for doctor visits or medicines if they 
declare in writing that they cannot afford to pay 
for medicines or treatment (as nationals without 
sufficient financial means to bear part of the cost 
of their treatment). It is not possible for 
undocumented immigrants to have a family 
doctor or a pediatrician of their choice, unlike 
legally staying aliens or nationals (law 286/1998, 
articles 35 and 43). 

No education 
provided for those 
pending 
return/expulsion. No 
education provided in 

detention centers. 

No. In detention centres (CIE 
– Centri di Identificazione 
ed Espulsione). If TCNs 
are not detained, then it is 
expected that they will be 

assisted by related NGOs 
(email communication with 
Director of First Division of 
Immigration Office, Italian 
Police).  
 
There is no access to 
public housing or other 
allowances in cash or kind, 
but those detained are 
provided with food and 
shelter. 

 

Specific for 
vulnerable 
groups 

For minors, see 
above. 

See above. Minors have a 
statutory right to 
education (Article 38 
of Italy/Dlgs 286/98; 
and article 45 of 
Italy/D.p.r. 394/99). 
There is no support 
to ensure they are 
enrolled and 
participating. 

No. No special provisions.  

Actual 
situation 

No. Access to public health care in Italy is relatively 
good thanks to the STP system, and there is a 
possibility that the treatment will be free if the 
TCN shows they cannot afford to cover part of 
the cost.  
 
However, some hospitals have been reported to 
check with the local police authorities about the 
regular or undocumented status of a TCN asking 
for health care. This is not required by the law 
but rather a discretionary practice of hospital 
management or doctors. 

Minors are integrated 
into mainstream 
public schools, but no 
special effort is made 
to ensure that they 
are enrolled and 
attending. 

During the time when return 
is pending, the TCN must 
provide for their subsistence 
costs. This is clearly stated in 
the law (article 14, paragraph 
5.2, law 286/1998). Such 
means for subsistence must 
come from legal sources but 
employment is not allowed 
(most likely creating a 
factually impossible situation 
for the TCN). 

If TCNs are not detained 
then they live as 
undocumented migrants. 
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Table 17.4: Rights of persons with a temporary prohibition of expulsion/return  

 Family unity Health care Education Labour market Reception conditions Other 

Rights  No. Once TCNs receive 
a permit for the 
prohibition of 
expulsion, they 
have access to the 
same health care as 
legal migrants.  

The temporary 
stay permit 
grants TCNs 
access to 
education like 
everybody else 
with a permit. 

The temporary stay permit 
grants TCNs access to 
employment like everybody 
else with a permit (article 28 
of DPR 394/1999 specifies the 
types of permits issued for the 
different reasons). 

No public housing foreseen. No. 

Specific for 

vulnerable 

groups  

There is no guarantee to 
family unity, but the 
postponed return of the minor 
can lead to the postponed 
return of the parent.  
 
The husband of a woman who 
is pregnant or has just given 
birth receives postponement 
of the return/removal until the 
child is six months of age. 
(article 19 of law 286/1998 
and article 28 of DPR 
394/1999) 
 
Family unity can be 
guaranteed for people 
receiving treatment (i.e. an ill 
receiving treatment can be 
accompanied by a relative). 

Treatment can 
become the reason 
for postponing the 
removal of 
seriously ill TCNs. 
They are given 
access to the 
necessary 
treatment for their 
situation if their 
return is postponed 
for medical reasons 
or due to 
pregnancy (law 
286/1998, articles 
35 and 43. 
Provision has 
existed since 
1998). 

Yes, minors in 
public schools. 

No. Unaccompanied minors are put in special 
hostels. There were 7,797 unaccompanied 
minors reported in 2008 to the Committee 
for Foreign Minors. 53% of those (4,176) 
were temporarily hosted in hospitality 
centres. After an initial period in the 
shelters, voluntary repatriation is offered if 
family members can be tracked in another 
country. Alternatively, the minors are 
fostered by a family, a community or the 
social services with a view to their long term 
integration in Italy. They receive an ‘under 
legal age residence permit’ which can later 
be converted into a normal stay permit 
when they become of age.  

No. 

Actual 

situation 

Since TCNs are free to choose 
their residence, they are free 
to live together as a family if 
their housing situation allows 
(meaning that often it 
depends on the organisations 

helping them). 

No indication that 
the access to 
healthcare is not as 
provided in the law. 

No indication 
that access to 
education is not 
as provided in 
the law. 
However, it is 

unlikely that the 
seriously ill and 
pregnant will 
attend 
education. 

In reality the possibility to 
work mainly applies to the 
husbands of pregnant 
women/new mothers. This is 
mostly because presumably 
the other TCNs falling within 

this category cannot work due 
to their condition (they are 
minors, ill, pregnant, new 
mothers).  

There is a concern about the 40% (in 2008, 
down from 60% in 2006) of unaccompanied 
minors who become untraceable and 
presumably become irregular migrants 
when they turn 18. However, no specific 
action is reported other than seeking to 

improve the current system in terms of 
speed and efficiency in providing a long 
term integration perspective or an assisted 
return procedure. 

Assisted 
voluntary 
return 
schemes are 
available for 
unaccompani

ed minors. 
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17.4 Main reasons for postponement of the return or removal 

 

In Italy, the goal of the legislation has been to create legally certain and theoretically clear 

categories. Those in need of protection (i.e. they require health treatment, are pregnant or new 

mothers, or are an unaccompanied minor) are issued with temporary stay permits for 

humanitarian reasons. Different types of permits are available depending on the reason for which 

the permit is issued (see section 1.3.2 above).  

 

For people not in need of protection, return/removal can only be pending until the identification 

and processing of papers is completed. There is no legal basis for postponing return if one does 

not belong to one of the categories of people in need of protection.   

 

Detention is foreseen as the main way to limit the risk of absconding. However, in practice the 

places for detaining third-country nationals who have received a return/removal order are quite 

limited (less than 2,000 throughout Italy). Thus, in reality a large number of people receiving a 

return/expulsion order remain in the country without a status. Authorities note that the main 

reason making the execution of the return/removal impossible is the lack of identity documents of 

the foreigner in question. 

Table 17.5: Overview of reasons for postponement of return 

 Description Legal 
basis  

Estimated 
number 
(2011) 

Legal / 
humanitarian 

The execution of expulsion is temporarily postponed 
(health treatment, protection of motherhood, minor age). 
These cases are dealt with by issuing a temporary legal 
stay permit instead of a formal or informal status of 
postponed return/removal. However, the stay permit will 
expire and the expulsion will be executed when these 
reasons cease to exist (child becomes six months old, 
treatment is finished). Minors who turn 18 and are in an 
integration plan (it was impossible to provide assisted 
voluntary because family in another country could not be 
identified) can apply for a legal stay permit for work or 
study. To receive this permit (convert the unaccompanied 
minor to a ‘normal’ minor), the minor must have lived in 
Italy for at least 3 years and have followed a project of 

social and civic integration for at least 2 years. 
 

Article 19, 

law 
286/1998, 
and article 
28, DPR 
394/1999. 

Law 
286/1998, 
article 32 
and law 
189/2002, 
article 25, 
paragraph 
1 and 1-
bis. 

On 1 Jan. 2011 
(i.e. BEFORE 
Arab spring 
crisis) 
Humanitarian 
reasons (not 
asylum): 
35,842; 
Health reasons: 
4,302; 
Other reasons: 
38,571. 
 

Practical or 
technical 

Italy allows for a prolongation of the period of pending 
return if the TCN agrees to depart voluntarily. However, 
specific measures are taken to keep the TCN from 
absconding in this period (i.e., withholding their passport, 
requiring them to live at a specific place or to check in 
with the police regularly). 
  

Article 13, 
paragraph 
5, law 
286/1998. 

No data 
available. 

Italy recognises no practical or technical reasons for 
postponing return, although in reality TCNs face the same 
technical problems as in other countries (lack of paper 
documents, difficulties in establishing identity, long 
waiting time for the necessary procedures, etc.). 
 

None 500,000 
undocumented 
migrants, as 
estimated by 
Caritas Dossier 
Statistico 
(2012). 

Policy choice    

 

 

 

17.5 The right to legal stay for third country nationals pending return/removal 

 

17.5.1 Possibilities for obtaining the right to legal stay for third-country nationals pending return/removal 

 

In Italy, as described above, only specific categories of third-country nationals can obtain a 

(temporary) legal stay permit. Some of the permits, such as those for health reasons (notably 
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pregnancy, within six months after the birth of a child, and for treatment of an illness) contain a 

reference to the duration of this prohibition to remove/expel the third-country nationals. However, 

there is no clarification (not even the Decreto di Attuazione DPR 394/1999) of what happens when 

the reason for giving this temporary permit expires. There is no explicit prohibition to shift from 

this type of permit to a ‘normal’ permit for work or family reasons. 

 

The impossibility of return does not in itself provide access to a right to legal stay beyond the 

temporary versions listed above. The only access to legal stay is a change in the situation of the 

third-country national or their country of return, resulting in the case being reopened and a new 

decision being made. There is however no specific procedure for this. 

 

 

17.5.2 Rights granted to third country nationals that have obtained a legal right to stay 

 

If provided with a right to legal stay, rights of the third-country national are the same as those of 

other legal migrants. Minors receive special attention with regards to their housing and measures 

for integration. 

 

 

17.6 Effects of the current legal basis and actual situation for third country nationals pending 

return or removal 

 

To the knowledge of respondents, there are no specific studies in Italy concerning the rights and 

situation of third-country national with pending return/removal. There are several studies 

concentrating either on the human rights situation of asylum seekers (ASGI 2012) or on the 

human rights situation of people detained in CIE (see most recent CESTI 2012). The sections 

below present information provided by the respondents and comment on the situation in Italy 

regarding public opinion on the basis of relevant recent studies. 

 

17.6.1 Fostering the protection of the human rights  

 

Italian law prefers to recall or revoke a return decision rather than postpone it. This offers a more 

secure, even if temporary, status to the people concerned because they receive a stay permit and 

not a toleration status. There is a system of protection for unaccompanied minors but less so for 

other categories of vulnerable people who receive this temporary legal stay status.  

 

The situation of people who receive a postponement of return because they agree to depart 

voluntarily is more difficult as they have no access to support services or accommodation.  

There are important concerns regarding the conditions under which third-country nationals are 

detained in the CIE or in the CARA (hospitality centres for asylum seekers) in terms of the actual 

living conditions. These centres often host more people than foreseen with a consequent 

deterioration of the conditions of life and hygiene. Also, there tends to be a lack of any form of 

educational or other project during their detention (ASGI 2012; CESTI 2012).  

CESTI in March 2012 notes that a third-country nationals’ detention period is a ‘void’ - a time in 

which they do nothing with no foreseen project of education or occupation. Their time there is 

simply filled with enormous stress and uncertainty about their future. CESTI notes the detrimental 

effects of this situation, particularly because a large number of the detainees are young people 

who may spend up to 18 months in these centres, indeed a long time that can have important 

(negative) repercussions in their future life. 

 

17.6.2 Public opinion 

 

An issue of concern is the overall exclusionary and discriminatory local policies and practices 

concerning migrants that have been adopted by several municipalities, especially in northern Italy. 

Studies (Ambrosini 2012, Triandafyllidou and Ambrosini 2011) document a negative public opinion 

towards migrants, particularly irregular migrants, who are seen as a danger to the public order as 
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well as a general liability. This negative view of irregular migrants – who are often necessary to fill 

the gaps in specific niches of the Italian labour market, such as in care, cleaning, construction and 

other 3-d (dirty, dangerous and demanding) jobs – is mutually reinforced by the ‘pacchetti 

sicurezza’ laws voted in by the Berlusconi government in 2008-2009. Although some provisions of 

these laws (such as making an undocumented status an aggravating circumstance for penal acts 

or creating citizen patrols (ronde)) have been found to be anti-constitutional, the whole debate has 

contributed to an overall criminalisation of migrants, in particular of undocumented stay or 

irregular work. 

 

Given this negative climate, a change in the policy and the introduction of a formal toleration 

status for third-country nationals might not be positively viewed. At the same time, Italy is also 

characterised by a strong civil society movement regarding the protection of asylum seekers (see 

the UNHCR representative for Italy, Anna Boldrini and her book: Tutti Indietro (all go back!). The 

book criticised the illegitimate cooperation of the Berlusconi government with the Libyan regimes 

in the late 2000s in terms of the control of irregular migration and asylum seeking flows from/via 

Libya to Italy), as well as the assistance of irregular migrants in general. 

 

17.6.3 Secondary movements and pull factors 

 

Italy is a ‘gateway’ to other EU countries given its geographical proximity to Northern Africa. The 

case of Tunisian migrants leaving Tunisia in the spring of 2011 seeking to reach France through 

Italy is an example of the kind of pressures the country is facing. In addition, many undocumented 

migrants or asylum seekers from Greece seek to enter Italy by embarking on the ferries that 

travel between the ports of Igoumenitsa or Patras (in Greece) to the port of Ancona, Venice or Bari 

(in Italy). A high number of these people are identified either at the port of departure and 

therefore prevented from boarding, or at the port of arrival and sent back to Greece. Overall, there 

is no indication that the current legal framework in Italy causes secondary movements or attracts 

further migrants (pull factors). The Italian policy is actually quite stringent in that it recognises no 

‘grey area’ between being legal (with a stay permit for different reasons including health, 

maternity, minor age, etc) and being undocumented (with no stay permit). There is no provision 

for a toleration status for people who are undocumented but cannot be returned to their countries 

of origin. It is assumed that those who are to be expelled are expelled or detained. As a director of 

the Italian police noted, detention is the only measure that can actually ensure that people issued 

with an expulsion order effectively leave the country. For example, relevant data show that in 

2008, out of a total of 70,629 people receiving an expulsion order, about two-thirds (46,391 TCNs) 

did not actually leave the country, while only 24,238 did leave  the country (CARITAS 2012: 55-

56).  

 

 

17.7 Data sources 

 

17.7.1 Lack of statistical data 

Statistical data have been obtained from Caritas publications and European Migration Network 

studies. Some data were also provided by private email communication with a director of the 

Italian police. It was very difficult to get through to any police officer or other official at the 

Ministero degli Interni/Polizia di Stato who deals with irregular migration. Most experts (including 

myself) that work in the field of migration are familiar with several people at the national or 

regional/local level who work on migrant integration but not on migration controls. The contact 

with the stated director of police was made through another colleague and was very delicate to 

handle. Eventually a lot of useful information was obtained and I hope that I might still obtain the 

missing data on the permits for various reasons (e.g. health etc.) and for voluntary return. 

 

17.7.2 Respondents 

- Avvocati per niente, NGO providing legal aid to migrants 

- Expert on asylum and human rights issues 

- National Contact Point for the European Migration Network / Ministry of Interior – Caritas 

Migrantes 

- Expert on irregular migration 
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- Direzione Centrale per l'Immigrazione e la Polizia delle Frontiere (Central Directorate for 

Immigration and Border Police) 
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18. LIECHTENSTEIN 

18.1 Summary 

 
 In Liechtenstein third-country nationals pending return/removal can be grouped into three 

different categories (referred to as people in return position): 

o Third-country nationals pending return/removal who cooperate in the return process and 

return to their countries of origin on a voluntary basis 

o Third-country nationals pending return/removal who do not cooperate in the return 

process and who have to be returned by the authorities in Liechtenstein by applying 

compulsory measures and custody 

o Third-country nationals pending return/removal who are granted temporary admission 

(“Vorläufige Aufnahme”) because a removal order cannot be executed due to reasons 

which are independent of the third-country nationals’ cooperation in the return process.  

 

 There are more third-country nationals pending return/removal who do not cooperate in the 

return process (9 in 2011) than those who cooperate (3 in 2011). Besides, 18 third-country 

nationals pending return/removal have been granted the status of temporary admission in 

2011. 

  

 The legal basis and situation of the three categories of third-country nationals pending 

return/removal are very similar: 

o They live in the existing accommodation centre in Vaduz or in private housing. 

o Families are given their own rooms according to availability of space.  

o At the centres they have access to basic health care.  

o They receive basic financial allowances as social welfare benefits in form of non-

cash-benefits such as coupons to buy and prepare food and clothing.  

o They are allowed to work to earn their living from the very beginning of their stay in 

Liechtenstein. Part of their wages is transferred to the Principality of Liechtenstein 

in order to cover the expenses which the state is spending on them in form of 

housing, food and other social services (“Lohnzession”).  

 

 The ones who are granted temporary admission have access to higher and professional 

education if this favours his/her integration. 

 

 Third-country nationals pending return/removal can be taken in detention for up to six months. 

There are not granted social welfare benefits while they are cared for in detention facilities.  

 

 With respect to vulnerable groups special regulations exist concerning children, unaccompanied 

minors and families, especially when they find themselves in detention. 

 

 It is mostly the ones cooperating who have an option for obtaining a right to legal stay based 

on their return being unrealistic. It is necessary to reside for at least five years in the country 

without any interruptions and incidents in order to be issued a temporary residence permit. 

During and after five more years of residence, third-country nationals pending return/removal 

can apply for permanent residence permit. 

Table 18.1: General overview 

Family unity Health care Education  Labour market Living 

Yes – they 
live in family 
rooms subject 
to availability 

Compulsory 
and necessary 
health care 
 
 

Children full access  
 
Temporarily admitted third-
country nationals pending 
return/removal have access 
to higher and professional 
education  

Yes, for all 
categories 
 
 

In accommodation 
centre (Vaduz) or 
private housing  
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Table 18.2: Overview of the possibilities for obtaining the right to legal stay specifically for TCNs pending 
return or removal 

 

18.2 Categories of third country nationals pending return/removal 

 

Third-country nationals pending return/removal can be granted temporary admission 

(“Vorläufige Aufnahme”) according to Art. 29 Asylum Act. Third-country nationals pending 

return/removal are ascribed this status by the Migration and Passport Office (“Ausländer- und 

Passamt”) if the removal or expulsion cannot be executed because a return is not possible, not 

permitted or not reasonable (“nicht möglich, nicht zulässig oder nicht zumutbar”). A removal is 

defined as not possible if the foreign national is unable to travel or be brought either to his native 

country or to his country of origin or a third country (Art. 29 (2) AsylA). Enforcement is not 

permitted if Liechtenstein’s obligations under international law prevent the foreign nationals from 

making an onward journey to their native country, to their country of origin or to a third country 

(Art. 29 (3) AsylA). Enforcement is described as not reasonable for foreign nationals if they are 

specifically endangered by situations such as war, civil war, general violence and medical 

emergency in their native country or country of origin (Art. 29 (4) AsylA). 

 

The status of temporary admission is granted for one year and can be extended. The conditions of 

keeping the status of temporary admission are checked regularly by the Federal Office for 

Migration. If the pre-conditions for receiving a temporary permission to stay change, the status is 

lifted and aliens must return to their countries of origin or their home countries (Art. 26 AsylA). In 

2011, 18 new temporary admissions were issued to third-country nationals pending 

return/removal. In 2011, no third-country nationals whose temporary admission expired had to 

leave the country. 

 

Third-country nationals pending return or removal but who are not granted temporary admission 

will to some extent be treated differently depending on whether they cooperate on the return or 

not. The main difference is, that the ones obstructing the return can be detained. 

Table 18.3: Overview of categories of third country nationals pending return or removal 

 Voluntary return 

(cooperates and agrees) 

(Forced) removal 

(does not cooperate or 
does not agree) 

Temporary Admission 

 

Categories 

 

The person is considered 

illegally staying and the 
legal status follows from 
Art. 52 in the Foreign 
Nationals Act (FNA) 
(“Ausländergesetz, AuG”) 
which stipulates that an 
alien who is not entitled to 
stay in Liechtenstein must 
leave the country. 

 

It concerns third-country 
nationals pending 
return/removal who are 
asked to return and who 
are cooperating with the 
authorities to do so.  

 

 

The person is considered 

illegally staying and the 
legal status follows from 
Art. 52 FNA which 
stipulates that an alien 
must leave the country and 
if he fails to comply with 
the departure deadline, the 
police must make 
arrangements for his 
departure in form of 
deportation (Art. 55 FNA). 

 

It concerns third-country 
nationals pending 
return/removal who are 
asked to return but are not 
cooperating with the 
authorities to do so. They 
may be held in detention 
before deportation (Art. 59 

If the enforcement of 

removal based on removal 
order (“Wegweisungs-
verfügung”) or expulsion 
order (“Ausweisungs-
entscheid”) cannot be 
executed because a return 
is not possible, not 
permitted or not 
reasonable, aliens are 
granted temporary 
admission (“Vorläufige 
Aufnahme” )(Art. 29 FNA).  

 

The admission is granted 
for one year and can be 
prolonged. It is regularly 
checked and can be lifted 
when situation changes 
(according to Art. 29 (5) in 
the Asylum Act (AsylA) 

Hardship regulation Temporary protection status 

Temporary admitted third-country nationals pending return have 
the possibility to obtain a right to legal stay, if they have been 
staying for a minimum of 5 years in the country, if their place of 
residence has always been known to the authorities and if due to 
advanced integration the case of a severe personal hardship 
occurs (Art. 29 (7) AsylA in connection with Art. 31 (1) AsylA). 

Aliens who are granted a temporary 
protection status can be issued a 
residence permit in Liechtenstein if they 
are staying at least five years in the 
country (Art. 49 AsylA). 



 

 

 

212 

 

FNA) which is based on a 
previously issued and 
legally binding removal 
order (Art. 50 FNA) or 
expulsion order (Art. 53 
FNA). 

(“Asylgesetz, AsylG”). The 
return decision is then 
enforced. 

Expected 

numbers 
(2011) 

3325 9326 18327 

Documents 

stating their 
right to stay? 

YES 

Return decision in form of a 
removal order 
(“Wegweisungsverfügung”) 
or expulsion document 
(Ausweisung). 

 

YES 

Return decision in form of a 
removal order 
(“Wegweisungsverfügung”) 
or expulsion document 
(“Ausweisung”). 

 

YES 

1. Return decision in form 
of a removal order 
(“Wegweisungsverfügung” 
or expulsion document 
(“Ausweisung”). 

 

2. Permit for temporarily 

admitted persons. 

 

If the permission to legal stay in Liechtenstein is denied, revoked or not prolonged the removal is 

instructed according to Art. 50 (1) FNA. After the issuing of a removal order 

(“Wegweisungsverfügung”) third-country nationals pending return/removal are given seven to 

thirty days for leaving Liechtenstein according to Art. 52 b (1) FNA. This time span can be 

prolonged if exceptional circumstances such as familial situation or a long residency within the 

country require it. The prolongation of the return date is received in written form. 

 

18.3 Overview of the rights and the actual situation 

The legal basis describing the rights of third-country nationals pending return/removal is the same 

for all three categories. However the right to apply sanctions in form of custody which is grounded 

in the legal basis is more often used towards the ones not cooperating. Therefore, the actual 

situation can differ between those cooperating and those who do not cooperate. Furthermore 

temporarily admitted third-country nationals pending return/removal have access to higher and 

professional education while the other two categories do not have this possibility. 

 

Unlike most other study countries, in Liechtenstein, all third-country nationals pending 

return/removal and not just the temporarily admitted ones are allowed and welcomed to work to 

earn their living from the very beginning of their stay in the country.

                                                
325 Medienmappe. Fürstentum Liechtenstein. „75 Asylgesuche im Jahr 2011“. 11.01.2012. <> [09.05.2012]. 
326 Ibid. 
327 Ibid. 
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Table 17.4: Rights of persons agreeing to be returned and cooperating in the return process (voluntary return) 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  When setting the day 
of return or during 
prolongation of the 
return date family 
unity must be assured 

(Art. 52b (2a) FNA). 

All third-country 
nationals pending 
return/removal 
have access to 
compulsory health 

care (Art. 55 (3a) 
AsylA).  
 
The state covers 
also costs for dental 
care in case of pain 
therapy or urgent 
medical needs. 
(Art. 55 (3b) 
AsylA).  
 
 

No right to education 
 
 

Right and obligation if 
possible to work in order 
to earn their living. Their 
access to the labour 
market is dependent on 

the permission from the 
national Migration and 
Passport Office 
(“Ausländer- und 
Passamt”). Once a 
removal process has 
been started, this 
permission can be 
temporarily restricted 
(Art. 23 AsylA). 
 
Parts of the income can 
be used to compensate 
for the costs which the 
Principality of 
Liechtenstein covers 
(Art. 56 AsylA).  

The Principality of Liechtenstein 
assures support services to third-
country nationals pending 
return/removal such as: 
- allocation in proper 

accommodation centres, 

- wage administration, 

- necessary medical and 
psychological care,  

- counselling services,  

- exchange of information 
between relevant authorities, 

- integration and preparing for 
their return (Art. 59 AsylA).  

Third-country nationals pending 
return/removal have the right to 
social welfare benefits 
(“Fürsorgeleistungen”). The 
distribution of welfare benefits is 
executed by assigned third parties. 
It shall be handed out in form of 
non-cash benefits (Art. 54 AsylA). 
 
Social welfare benefits amount to 
10 CHF per person per day handed 
out in form of coupons, as well as 4 
CHF per person per day of pocket 
money (Art. 30 (1) + (2), 
Asylverordnung).   

The government can provide 
return aid through financing of 
projects in Liechtenstein 
including counselling services 
concerning the upcoming 

return as well as projects 
which aim to maintain the 
ability of third-country 
nationals pending 
return/removal to return (Art. 
63 AsylA). 
 
They can be requested to 
report regularly (daily or 
weekly) to the police after 
having received a return 
order, to deposit enough 
financial means as security 
and to hand in travelling 
documents (Art. 52c FNA). 
 
They have the right to receive 
a translation of the removal 
order in a language that is 
understood, except when the 
removal order is issued after 
illegal entry into 
Liechtenstein. In such case a 
standard form is used and 
third-country nationals 
pending return/removal are 
only issued an information 
brochure (Art. 52d FNA). 

Specific for 
vulnerable 
groups 

 When setting the 
day of return or 
during prolongation 
of the return date 
medical emergency 
care and necessary 

Minors have the 
obligation and right 
to compulsory 
education (Art. 29 
(6) which includes 
kindergarten, primary 

 In the framework of social welfare 
allowances, families with several 
children receive coupons 
amounting to 10 CHF for the first 
child, 7 CHF for the second child 
and to 4 CHF for each additional 

Unaccompanied minors are 
assigned a legal curator to 
represent their interest after 
having received a removal 
order (Art. 50 (2a) FNA).  
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treatment of 
sicknesses must be 
assured 
unconditionally 
(Art. 52b (2b) 
FNA).  
 

school and continued 
education (Art. 24 
(1) AsylA.  

 
Minors must start 
school at the latest 
30 days after their 
arrival in 
Liechtenstein (Art. 24 
(2) AsylA). 
 
When setting the day 
of return or during 
prolongation of the 
return access to basic 
education for minors 

must be assured (Art. 
52b (2c) FNA). 
 

child (Art. 30 (1), Asylverordnung).   

Actual 
situation 

Family members may 
be housed in private 
housing, especially 
preferably if they are 
employed. Refugee Aid 
provides support in 
finding a suitable 
place.  
 
Otherwise families are 
accommodated in an 
accommodation centre. 
Families are given their 
own rooms according 
to availability. 
 
Adult children might be 
separated from their 
families.  

Each third-country 
nationals pending 
return/removal is 
assigned a health 
insurance provider.  
 
The organisation of 
medical 
appointments is 
administered by the 
Refugee Aid. 

Specific courses in 
German as a second 
language are 
provided in state 
schools particularly 
for aliens and are 
meant as entry into 
regular education 
system. 

An official permission to 
access the labour market 
is usually granted, 
except when the return 
is to be implemented in 
the very near future.  
 
No work placement 
through official agencies 
is provided, only the 
Refugee Aid supports the 
TCN in finding work and 
they also administer the 
work contracts. 
 
Since EU-enlargement it 
has become difficult for 
temporarily admitted 
third-country nationals 
pending return/removal 
to find work in 
Liechtenstein, since jobs 
in the low-wage labour 
market have been filled 
with EU citizens from the 
new EU member states.  

Coupons handed out in the 
framework of the social welfare 
benefits can be spent on food and 
sanitary articles in two 
supermarkets in Vaduz. 
 
They must participate in the 
administration of their 
accommodation centre by cooking, 
cleaning, etc. 
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Table 17.5: Rights of persons not agreeing to be returned and/or not cooperating in the return process (forced removal) 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  See Table 4: Rights of 
persons agreeing to be 
returned and cooperating 
in the return process 
(voluntary return) 

See Table 4: Rights 
of persons agreeing 
to be returned and 
cooperating in the 
return process 
(voluntary return) 

See Table 4: Rights of 
persons agreeing to be 
returned and 
cooperating in the 
return process 
(voluntary return) 
 

See Table 4: Rights 
of persons agreeing 
to be returned and 
cooperating in the 
return process 
(voluntary return) 

See Table 4: Rights of persons 
agreeing to be returned and 
cooperating in the return process 
(voluntary return) 
 
After issuing a return order 
“Detention pending deportation” 

(“Ausschaffungshaft”) can be 
instructed  
 if a third-country national 

pending return/removal is 
already arrested according to 
Art. 58 FNA 

 if there are strong 
assumptions that the person 
would not leave the country 
voluntarily 

 if the person does not 
cooperate in providing 
relevant information such as 
travelling documents 

 if the person is jeopardizing 
other inhabitants and the 
security of the country (Art. 
59 FNA). 

Detention according to Art. 58 and 
59 FNA cannot exceed six months 
in total (Art. 61 FNA).  
 
The Migration  and Passport Office 
can apply for extension of 
detention of three months 
 if third-country nationals 

pending return/removal are 
not cooperating with the 
police and  

 if the transmission of 

necessary travelling papers 
from outside Schengen takes 

See Table 4: Rights of persons 
agreeing to be returned and 
cooperating in the return 
process (voluntary return) 
 
TCNs who hide after having 
received a removal order can 

be searched for via official 
announcement of the police 
(Art. 28 (1) AsylA).  
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more time (Art. 61 (4) FNA). 

Detention must be realized in 
appropriate accommodation. 
Thereby it is not allowed to be 
grouped with prisoners (Art. 62 (2) 
FNA).   

Specific for 
vulnerable 
groups 

Families pending return 
who are in detention have 
to be given a private room 
which assures an 
appropriate atmosphere 
and privacy (Art. 62 (5a) 
FNA). 
 

 See Table 4: Rights of 
persons agreeing to be 
returned and 
cooperating in the 
return process 
(voluntary return) 
 
For minors, depending 
on the length of 
detention the access to 
education has to be 
assured (Art. 62 (5b) 
FNA). 

 Children and minors below 15 years 
cannot be kept in detention (Art. 
60 (1) FNA). 
 
Unaccompanied minors kept in 
detention have to be placed in 
appropriate facilities which 
correspond to their personal and 
material requirements (Art. 62 (5c) 
FNA). 
 
Minors in general who are kept in 
detention have to be placed in 
facilities which offer appropriate 
opportunities for leisure activities, 
relaxation and playing options 
according to their age.  
 
The general good of the child has 
always priority (Art. 62 (5d) FNA).   
 

See Table 4: Rights of persons 
agreeing to be returned and 
cooperating in the return 
process (voluntary return) 

Actual 
situation 

See Table 4: Rights of 
persons agreeing to be 
returned and cooperating 
in the return process 
(voluntary return) 
 
During “Detention in 
preparation for Departure” 
(“Vorbereitungshaft”) it is 
possible that the family 
head, mostly the father, is 
under arrest and thereby 
separated from his family.  

As provided by the 
law, they have 
access to 
healthcare in the 
detention centres 
 

There is no access to 
education in detention 
centres. 

If detained they do 
not have access to 
work apart from 
what is provided in 
detention. 

They do not receive financial 
support (allowances) if detained. 
 
 

Financial return assistance is 
not assigned to third-country 
nationals pending 
return/removal who do not 
cooperate. 
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Table 17.6: Rights of persons who are granted temporary admission (“Vorläufige Aufnahme”) 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  See Table 4: Rights of 
persons agreeing to be 
returned and cooperating 
in the return process 
(voluntary return) 

 

See Table 4: Rights 
of persons agreeing 
to be returned and 
cooperating in the 
return process 
(voluntary return) 
 

Access to professional 
and higher education if 
this favours the 
integration and 
increases his/her 
aptitude to return (Art. 
29 (6) AsylA). 

See Table 4: Rights 
of persons agreeing 
to be returned and 
cooperating in the 
return process 
(voluntary return) 
 

 

See Table 4: Rights of persons 
agreeing to be returned and 
cooperating in the return process 
(voluntary return) 
 
 

See Table 4: Rights of persons 
agreeing to be returned and 
cooperating in the return 
process (voluntary return) 

Specific for 
vulnerable 
groups  

  See Table 4: Rights of 
persons agreeing to be 
returned and 
cooperating in the 
return process 
(voluntary return) 
 

  See Table 4: Rights of persons 
agreeing to be returned and 
cooperating in the return 
process (voluntary return) 
 

Actual 
situation 

Adult children might be 
separated from their 
families. 
 
Some families can rely 
on donations to find 
private housing.  

See Table 4: Rights 
of persons agreeing 
to be returned and 
cooperating in the 
return process 
(voluntary return) 

See Table 4: Rights of 
persons agreeing to be 
returned and 
cooperating in the 
return process 
(voluntary return) 

See Table 4: Rights 
of persons agreeing 
to be returned and 
cooperating in the 
return process 
(voluntary return) 
 

See Table 4: Rights of persons 
agreeing to be returned and 
cooperating in the return process 
(voluntary return) 

See Table 4: Rights of persons 
agreeing to be returned and 
cooperating in the return 
process (voluntary return) 
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18.4 Main reasons for postponement of the return or removal 

 

Failed asylum seekers whose return is not admissible, unreasonable or impossible (Art. 29 (2-4) 

AsylA) are granted temporary admission for one year. The conditions on which a temporary 

admission has been granted are checked regularly and the temporary admission status can be 

extended.  

 

There are no special regulations for third-country nationals pending return/removal who cannot be 

returned based on Art. 26 (2) AsylA and Art. 52b (1) FNA. They receive an official postponement 

and continue staying pending.  

 

Thus, the ones who cannot be returned for legal / humanitarian reasons receive an official 

postponement or a temporary admission. 

Table 17.7: Overview of main reasons for postponement of return or removal or prolonging the period for 
voluntary return 

Main groups Description Legal basis  Estimated 
number 
(2011)328 

Legal / 
humanitarian 

Return date can be postponed if needed when personal 
conditions such as familiar situation or long residence in 
Liechtenstein require it. 

Art. 26 (2) 
AsylA and 
Art. 52b (1) 
FNA 

0 

Return is not admissible when international commitments 
by Liechtenstein hinder third-country nationals pending 
return/removal to travel to home, origin or third 
countries. 

Art. 29 (3), 
AsylA 
 

18 

Return can be unreasonable when third-country nationals 
pending return/removal are confronted to actually 
endangered by war, civil conflict, general violence or 
medical emergency situation upon return to home or 
origin country 

Art. 29 (4), 
AsylA 
 

0 

Return is impossible when third-country nationals pending 
return/removal cannot travel or be brought to home, 
origin or third country 

Art. 29 (2), 
AsylA 

0 

Practical or 
technical 

Return may be postponed or not implemented when third-
country nationals pending return/removal in question do 
not cooperate with the authorities, i.e. does not reveal his 
identity. 

No legal 
basis 

0 

Deportation can be postponed when specific conditions 
such as health problems or lack of transportation means 
require it. 

Art. 55 (2) 
FNA 

0 

Policy choice Return can be postponed if third-country nationals 
pending return/removal are moved to other Schengen 
countries based on the legal readmission agreements. 

Art. 52b 
(3d) FNA 

0 

 

 

18.5 The right to legal stay for third-country nationals pending return or removal 

 

18.5.1 Possibilities for obtaining the right to legal stay for third-country nationals pending return or removal 

 

The legislation in Liechtenstein differentiates between a residence permit 

(“Aufenthaltsbewilligung”) and a permanent residence permit (“Niederlassungsbewilligung”). 

The residence permit is granted after staying five or more years in the country. In case of being in 

possession of a residence permit without interruptions for at least the past five years a permanent 

residence permit (Art. 27 FNA) can be granted. Different options exist for third-country nationals 

pending return/removal to be granted a right to legal stay, especially the ones having been 

granted temporarily admission.  

Table 17.8: Possibilities for obtaining a right to legal stay 

Criterions Legal basis Numbers 

                                                
328 According to interviewees and respondents. 
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receiving 

(2011)329 

The government may grant a residence permit to third-country nationals 

pending return/removal who are temporarily admitted in Liechtenstein if 

they have been staying for a minimum of 5 years in the country, if their place 

of residence has always been known to the authorities and if due to advanced 

integration the case of a severe personal hardship occurs (Hardship 

regulations/ “Schwerwiegender persönlicher Härtefall”) 

Art. 29 (7) 

AsylA in 

connection 

with Art. 31 

(1) AsylA 

0-1 

Third-country nationals pending return/removal can receive a permanent 

residence permit 
 if they have been in possession of a residence permit during the last five 

years 

 if they successfully absolved a test concerning knowledge about 

Liechtenstein (”Staatskundeprüfung”) and if they can handle the German 

language properly in oral and written form  

 if they find themselves in fix employment and have sufficient financial 

means for subsistence (no dependence on social welfare benefits) 

 if they do not have committed any crime during the last five years 

 if they did not received social welfare benefits during the last five years 

 if there is no reason to be returned or deported 

Art. 27 (3) 

FNA 

Several 

Aliens who are granted a temporary protection status can be issued a 

residence permit in Liechtenstein if they are staying at least five years in the 

country. 

Art. 49 AsylA 0 

 

A different option for third-country nationals pending return/removal to receive a limited 

permission to legal stay is granted by the government of Liechtenstein through issuing the status 

of temporary protection (“Vorübergehende Schutzgewährung”). The status of temporary 

protection is an instrument of the Asylum Act in Liechtenstein and anchored in Art. 1b (AsylA). It is 

addressed to people who are not political refugees according to the United Convention Relating to 

the Status of Refugees (CRSR) and the Asylum Act per se but to people in need of protection 

because they are exposed to great general endangerment in their home countries, especially 

during war or civil war as well as in situations of general violence (Art. 2 (2c) AsylA). The status of 

temporary protection is normally an instrument for allowing third-country nationals to enter 

Liechtenstein legally. However, the status could also be applied on a third-country national 

pending return/removal, if he meets the conditions to receive a temporary protection status (e.g. 

because he belongs to the group as defined by the government). The concept of granting 

temporary protection is based on the definition and decision of the government if, according to 

which criteria and to what extent third-county nationals pending return/removal can enter the 

country for temporary protection until their return (Art. 43 AsylA).  

 

In contrast to temporary admission which is defined as a replacing measure (“Ersatzmassnahme”) 

for an unacceptable removal order, temporary protection is categorized as an original status for 

any target group in mind. The legislative authorities (“Beratende Kommission”) in cooperation with 

UNHCR have a wide discretion in defining criteria for the target group to enter and leave 

Liechtenstein and are not bounded to commitments under international law. Defined target groups 

receive the right to stay in the country until the situation in their home country changes 

drastically. Art. 51-53 AsylA regulate the abolishment of the protection status which can be lifted 

by the legislative authorities. What follows is either a removal order according to Art. 25 till 28 

AsylA or a case is opened if asylum can be granted. 

 

 

                                                
329 According to interviewees and respondents. 
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18.5.2 Rights granted to third country nationals that have obtained a legal right to stay 

 

Aliens who are granted a residence permit have to sign a declaration of integration 
(“Integrationsvereinbarung”) in German language. Aim of the declaration of integration is the 
acquisition of the German language and of basic knowledge of the legal system in Liechtenstein as 
well as the construction of the state of Liechtenstein. The declaration can commit to visit language 

courses and courses on civic education (Art. 41 FNA). 
 
If aliens who are in possession of a residence permit or permanent residence permit leave the 
country without informing the authorities both permits will lose their validity (the residence permit 
ends after four months, the permanent residence permit ends after six months), (Art. 47 (2) FNA).  
 

A person holding a residence permit or permanent residence permit may have his spouse join him 

in Liechtenstein if he can prove that both spouses are of full age, that the spouse living abroad 

speaks basic German, he/she disposes of adequate housing allowing the accommodation of his/her 

family members, that he/she is in an employment sufficient for his subsistence and that of his/her 

family or possesses enough private financial funds (Art. 33 FNA). 
 

Being in possession of permanent residence permit does not enable third-country nationals to 
vote. 
 
 

18.6 Effects of the current legal basis and actual situation for third country nationals pending 

return or removal 

 

18.6.1 Fostering the protection of the human rights  

 

Human rights such as family unity, non-refoulement, prohibition to torture and freedom of 

movement within Liechtenstein are protected.330 

 

18.6.2 Public opinion 

 

The public opinion in Liechtenstein is considered as difficult to assess. There seems to be little 

interest and feedback concerning this topic. The Refugee Aid however has a major influence in 

policy making, since some of their members sit in the parliament.  

 

Nevertheless, due to the increasing immigration pressure on the EU and the recent economic crisis 

in the EU, a defensive stance from the populations’ side is noticeable. The citizens of Liechtenstein 

are rather neutral towards aliens, since these do not make up a large percentage of the overall 

population.331 

 

18.6.3 Secondary movements and pull factors 

 

According to the interviewees while laws only have a small impact on pull and push factors, their 

embodiment does have an impact. Previously, welfare allowances paid in cash were a major pull 

factor. This is the reason why currently only coupons are handed out to third-country nationals 

pending return/removal. Besides, the situation of stability in Liechtenstein was mentioned to be a 

major pull factor.332 

 

Concerning potential advantages and disadvantages of EU harmonisation with respect to the rights 

and the actual situation of third country nationals pending return or removal the interviewees 

stated that a harmonisation could lead to a better handling of problems relating to migration 

common to the entire EU-area. Nevertheless, it is claimed that this harmonisation should not 

counteract the solidarity between member states. Indeed, with regards to this aspect, 

Liechtenstein has a better position than the countries located on the border of the Schengen area 

                                                
330 According to interviewees and respondents. 
331 Ibid. 
332 Ibid. 
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since it does not have any external borders. Therefore and due to the Dublin Treaty as well as to 

the fact that Liechtenstein has no airport, almost all third-country nationals can be sent back to 

another member state, since none of them have entered Liechtenstein as the first country. 

Concluding it the interviewees stated that harmonisation, albeit positive, should go hand in hand 

with a fair repartition of burdens across member states. 

 

18.7 Data sources 

 

18.7.1 Respondents 

 
 Ausländer-und Passamt/ Migration and Passport Office 

 Flüchtlingshilfe Liechtenstein/ Refugee Aid Liechtenstein 

 

18.7.2 Documents 

 
 Asylgesetz vom 14. Dezember 2011/ Asylum Act from December 14, 2011 

 Ausländergesetz vom 17. September 2008/ Federal Act on Foreign Nationals from 

September 17, 2008 

 Vereinbarung zwischen dem Fürstentum Liechtenstein und der Schweiz über die 

Handhabung der Fremdenpolizei für Drittausländer im Fürstentum Liechtenstein und über 

die fremdenpolizeiliche Zusammenarbeit/ Agreement between Liechtenstein and 

Switzerland on handling of aliens’ police for third country nationals in Liechtenstein and on 

the cooperation between the alien´s police. 

 European Union Agency for Fundamental Rights (2011) – Fundamental rights of migrants 

in an irregular situation in the European Union.  
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19. LITHUANIA 

19.1 Summary 

 

 There are two separate categories of third-country nationals (TCNs) pending return/removal in 

Lithuania – those staying illegally and those for whom it is recognised that they cannot return.  

 

 Third-country nationals staying illegally can be divided into those held in immigration detention 

and those with a measure alternative to detention. A measure alternative to detention can be 

provided to third-country nationals pending return if they live up to the following range of 

requirements: 

- established identity;  

- do not constitute a threat to national security and public policy;  

- provide assistance to the court in determining legal status in Lithuania; 

- sufficient financial resources. 

 

 Third-country nationals pending return/removal living in the detention regime of the 

Foreigners Registration Centre are provided with a document stating they live in the centre. If 

they have a measure alternative to detention, then their legal status is implicitly indicated 

when they report to the police. Third-country nationals receive a Temporary Residence Card 

one year after their return is officially postponed. 

 

 Third-country nationals pending return/removal live in the detention regime of the Foreigners 

Registration Centre (FRC) for a maximum period of 18 months. If the third-country national 

has a measure alternative to detention, then they can live in the FRC without restriction of 

freedom or are free to settle anywhere in Lithuania.  
 

 Third-country nationals pending return/removal either in detention or with a measure 

alternative to detention have access to free medical assistance, but cannot participate in the 

National Health Insurance Fund. They do not have the right to work.  
 

 Third-country nationals with a residence permit due to a postponed return order can live 

wherever they want to live, obtain a private health insurance and obtain a work permit for the 

period of one year.  

 

 The main reasons for postponing the return/removal are technical, such as difficulties 

obtaining travel documentation, difficulties establishing identity and difficulties obtaining 

sufficient funds to return.  Others include health or humanitarian reasons, as well as the 

appeal and criminal proceedings for those such as victims of trafficking.  

 

 The temporary residence permit due to the impossibility to return can lead to legalisation 

under certain circumstances. 

 

Table 19.1: General overview of the rights of TCNs pending return or removal 

Family unity Health care Education  Labour market Reception conditions 

Yes. Necessary 
healthcare when 
living in FRC.  
 
TCNs with sufficient 
financial resources 
can obtain a private 
health insurance. 

Children 
have full 
access. 

TCNs with an officially 
postponed return do not 
have the right to 
employment. 
 
Possibility to apply for a 
work permit if the TCN has 
temporary residence 
permit.  

In detention regime of 
the Foreigner 
Registration Office 
(FRC). 
 
In private housing or in 
the FRC if the TCN has a 
measure alternative to 
detention or holds a 
temporary residence 
permit. 
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Table 19.2: Possible access to legalisation specifically developed for TCNs pending return/removal  

Permanent Residence Permit 

The one-year temporary residence permit can be turned into a permanent residence permit if the TCN meets 
the following criteria: 

- The TCN stayed in Lithuania with a temporary residence permit for a consecutive period of 5 years; 
- The TCN passed the test of the constitution; 
- The TCN passed the language test; 
- The TCN can prove he/she has sufficient means; 
- The TCN has a health insurance. 

 

 

19.2 Categories of third-country nationals pending return/removal 

The Law on the Legal Status of the Alien (LLSA) is the main legislative act determining the status 

of the different categories of third-country nationals in Lithuania. It came into force in April 2004 

and was revised in 2011.  

 

Third-country nationals with a return/removal order who did not leave within the expected time 

frame are perceived as illegally staying in Lithuania and are in principle detained. In some cases 

the third-country national can obtain a “measure alternative to detention”, which gives them some 

additional rights.  

 
The measure alternative to detention is decided upon by the court, and the exact content of the 

measure differs between individual cases. There are a few requirements that the third-country 

national must meet. First, the identity of the third-country national must be established. Also, the 

third-country national must constitute no threat to national security and have cooperated in the 

return process thus far. Accordingly, the court must assess that there is no risk the third-country 

national would obstruct deportation when the time comes. In some cases the third-country 

national must prove sufficient means to live independently in Lithuanian society, but this depends 

on the court decision. A third-country national can also receive a measure alternative to detention 

if a citizen of Lithuania or a third-country national lawfully staying in Lithuania related to the third-

country national has 'supervision' over the third-country national. The supervisor undertakes care 

and support of the third-country national (LLSA 115.2, Par. 4). Third-country nationals with 

Measure Alternative for Detention have no residence permit, but the state allows them to move 

freely on Lithuanian territory.  

 

When the third-country national has lived illegally in Lithuania (either in detention or with a 

measure alternative to detention) for one year after the official postponement of their return, and 

the attempts to return have been fruitless, then they receive a one-year renewable temporary 

residence permit. Once the third-country national holds this valid temporary residence permit, 

then they may not be deported. If the reasons for postponement cease to exist, then the 

temporary residence permit must expire or be annulled before the third-country national can be 

deported to the country of origin.   

 

An overview of the three relevant categories of third country nationals pending return or removal 

is presented in the table below. 

Table 19.3: Overview of categories of third-country nationals pending return/removal 

 TCN in detention333 Measure alternative to 

detention  

Temporary residence 

permit 

Categories 

 

TCN did not leave the 

country in the expected 

timeframe or cannot be 

returned to the country of 

origin. The TCN stays 

unlawfully in Lithuania 

TCN did not leave within 

the expected timeframe 

and is considered illegally 

staying in Lithuania. 

However the TCN meets 

certain requirements, so 

TCN received a return 

order, but has stayed in 

Lithuania for a year after 

it was recognised by the 

authorities that the TCN 

cannot return to the 

                                                
333 Staying illegally in Lithuania and a fruitless return to the country of origin are not the only criteria for detention. See LLSA Art. 113.1 

for all grounds for detention.  
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(LLSA 113 Art. 2 and 3). the court imposes a 

measure alternative to 

detention (LLSA, Art. 

115). 

country of origin (LLSA 

Art. 40 and Art. 128).  

Expected numbers 

(2011) 

1,481334 11335  27  

Documents stating 

their right to stay? 

YES, they have document 

stating that they live in the 

detention regime of the 

Foreigners Registration 

Centre.  

YES, in the official written 

decision (either by the 

Migration Department or 

by a court) postponing the 

return it is explicitly 

stated that the return is 

postponed.  

NO, pursuant to an appeal 

procedure or an automatic 

suspension of the return 

order, the official 

document confirming the 

fact of postponement is 

the court’s written 

resolution on admissibility 

of the appeal, which does 

not explicitly state that 

the return is postponed. 

YES, a temporary 

residence card.  

 

TCNs who commit a crime are imprisoned. While in prison their return/removal process is kept on 

hold. It is restarted upon release from prison. 

 

19.3 Overview of the rights and the actual situation of third-country nationals pending 

return/removal 

This section presents the rights as well as the actual situation of the third-country nationals 

pending return/removal in Lithuania.  

                                                
334 EMN: National Policy Report: Migration and Asylum in Lithuania 2011: 82% of the 1806 illegal immigrants entering Lithuania failed to 

depart Lithuania after expiry of their visa. This number indicates how many failed TCNs lived in the Foreigner Registration Centre over 

the whole year of 2011, but does not indicate how long they stayed there. At the point of measurement in 2011, 508 TCNs actually lived 

in the FRC. 
335 Out of which 5 stayed in the Foreigners Registration Centre without restriction of freedom and the rest lived outside of the Centre. 
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Table 19.4: Third-country nationals in detention 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  No specific legislation. TCN's pending return or 
removal have access to free 
health care beyond emergency 
medical assistance if they are 
accommodated in alien or 
asylum centres.336  

If they desire and have 
sufficient means, TCNs in 
detention can obtain a private 
health insurance, just like every 
other Lithuanian citizen (Law on 
the Health Care System, Ch. 
VII).   

They cannot participate in the 

National Health Insurance Fund 
system (LLSA, Art. 71).  

Adults do not 
have the right 
to state 
language 
teaching (LLSA, 
Art. 110).   

 

They do not have 
the right to work 
(LLSA Art. 61). 

The TCNs live in the detention 
regime of the FRC. The initial 
detention is 6 months, which may be 
prolonged for the additional term of 
up to 12 month. So TCNs can be 
detained for a maximum period of 18 

months (LLSA, Art. 114)337. TCNs 
staying in the detention regime of 
the FRC are not allowed to leave the 
territory of the centre. 
 
The TCNs receive a meal three times 
a day, but they do not receive a 
monthly allowance338. 

TCNs can make 
use of state-
guaranteed legal 
aid (LLSA, Art. 
71. Par. 2; LLSA 
Art. 116 Par.1). 

Specific for 
vulnerable 
groups 

Vulnerable persons and families 
with children may be detained 
only in extreme cases, taking 
into consideration the best 
interests of the child and 

vulnerable persons (LLSA, Art. 
114).  
 
There have been cases where 
the children are separated from 
their mother. For example, this 
happened when a mother 
suffering from psychological 
problems stayed in the FRC 
while the children were sent to 
a social institution in Lithuania. 

 
 

All children, 
including 
unaccompanied 
minors, have 
the right to 

education in a 
nearby school 
until the age of 
16 (LLSA, Art. 
32.2 Par. 2, Art 
71.2).  
 

No. Unaccompanied minors are by law 
not detained in the FRC. They are 
taken into temporary guardianship / 
custody for the period of the child’s 
stay in Lithuania (LLSA, Art. 32, Par. 

1). 
 
Children have the right for a meal 
four times a day.  
 
 

 

                                                
336 Order of the Minister of Interior of Lithuania No. IV-340, 4 October 2007, “On approving the conditions and order of temporary accommodation of aliens in the Aliens’ Registration Center” at 17, referenced in FRA Report, p. 78. 
337 The Foreigners Regsitration Centre has two regimes. The first regime is for asylum seekers waiting for the outcome of their process. In the asylum regime TCNs have the possibility to leave the territory without notice for a max. 

of 24 hours, and they can make use of the Day Centre of the FRC.  The second regime is the detention regime for the illegal TCNs (incl. the ones that failed to return within the specified period). Both regimes are located at the same 

territory of the Foreigners Registration Office. 
338 Asylum seekers receive a monthly allowance of approximately 10 euro's (LLSA, Art. 71.1.9).  
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Actual 
situation 

There is a separate section for 
families in the FRC. They have a 
separate exit and do not 
communicate with the TCNs 
without family. There was only 
one family detained in 2011. 
 
In some cases, families with 
children are transferred from 
the detention regime to the 
asylum seeker regime of the 
FRC. This does not provide 
them with the same rights as 
asylum seekers though. 
 
The FRC has a separate room if 
the TCN’s partner pays a visit. 
These premises are only 
available for short-term visits, 

there is no room provided for 
long-term stay. 
 
 

The FRC has a medical unit 
including two nurses, a family 
doctor, and a psychologist. 

After arrival in the FRC, the 
TCNs receive a medical 
examination. All the information 
is documented in a medical file. 

The clinic requests expert 
consultations at the hospitals 
when required339. TCNs can be 
treated in a hospital, but after 
treatment they go back to the 
FRC. If a TCN must stay in the 
hospital then the guard 
accompanies the TCN to make 
sure they do not escape. 
 
  

Due to limited 
financial means, 
it can be hard to 
obtain school 
books.  
 
The language 
can be a 
problem if 
children do not 
speak 
Lithuanian.  If 
they wish, 
children can 
attend a 
Russian school.  
 
 
 

There is no 
possibility to work 
since they are in 
detention. 

The FRC consists of a territory of 
approx. 10,000 square meters and 
has 3 floors. The TCNs live with four 
people in one room.  The board of 
the FRC puts TCNs with the same 
religion together as much as 
possible.  
 
Detained TCNs can participate in 
activities organised by the social 
worker (for example playing cards, 
football or basketball) and watch TV 
in the TV room. There is currently 
one social worker for 42 TCNs. 
 
Currently, the FRC is trying to 
expand the nature of the activities 
for TCNs (for example organising 
cooking workshops).    

  

 

 

Table 19.5: Measure Alternative to Detention 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  Any TCN who is not 

detained has the 
freedom to live with 
whomever they want 
to live (no specific 
legislation). 

Access to free 

emergency medical 
assistance (Law on 
the Health Care 
System, Art. 8).340  
 
Cannot participate in 
the National Health 
Insurance Fund 
system (LLSA, Art. 
71). 

Adults do not have the 

right to state language 
teaching (LLSA, Art. 110).   
 

They do not have the right to 
work (LLSA Art. 61).  

Migrants in an irregular 
situation cannot be members 
of a trade union (Art. 1, Law 
on Trade Unions)341.  

 

They can live freely in Lithuanian society 

or stay in the FRC without restriction of 
freedom (LLSA, Art. 115.2 Par. 5). 

The TCN must report to the police – either 
in person or by phone (LLSA, art. 115.2.1 
and 115.2.2). The frequency of the 
reporting depends on the court decision.  

No social assistance is provided unless the 
TCNs with postponed return or removal 
remain in the FRC 342. 

 

                                                
339 Cuadra, C.B., 2010, 'Health Care in Nowhere Land: Policies of Health Care for Undocumented Migrants in EU 27: Lithuania'.  
340 FRA Report, p. 74. 
341 FRA Report, p.55; The Law on Trade Unions is available at: www3.lrs.lt/pls/inter3/dokpaieska.showdoc_l?p_id=375887; English text available at: http://www3.lrs.lt/pls/inter3/dokpaieska.showdoc_l?p_id=381415. 
342 FRA Report, p. 69 
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Specific for 
vulnerable 
groups  

A measure alternative 
to detention for an 
unaccompanied minor 
means that they are 
supervised by a 
relevant social agency 
(LLSA, Art. 115.2, Par. 
3). 

No. By law all children, 
irrespective of their legal 
status or place of 
residence have the right of 
education.  

No. No.  

Actual 
situation 

 
 

They must indicate 
they are financially 
independent so they 
might afford private 
health insurance. If 
they don't have the 
financial means for  
private insurance, 
they have the 
possibility to go to 
the FRC to receive 
medical help343. 

Not much is known about 
the actual educational 
situation of TCNs with a 
measure alternative to 
detention, but according to 
a FRA report from 2009, 
undocumented children 
have access to education 
only if they are staying at 
an aliens centre.344  In that 
regard, government 
officials have asserted that 
if TCN’s residing outside 
the FRC do not effectively 
make use of the right of 
education provided to all 
children, regardless of 
their legal status, this 
should not be considered 
lack of access. 

They have declared financial 
independence either through 
existing resources or 
'supervision' of a Lithuanian 
resident. 
 
Many TCNs sustain 
themselves through illegal 
jobs, mainly by helping locals 
with practical tasks, such as 
cutting the grass or painting 
the house. 
 
 

If the TCN received a measure alternative 
to detention because of 'supervision' by a 
Lithuanian resident, it often means the 
TCN resides in the house of this resident. 
This is often a family member.  
 
There is some inconsistency with regards 
to sheltering a TCN with a measure 
alternative to detention. According to the 
FRA, sheltering irregular migrants 
constitutes an administrative offence and 
is punishable with a fine of LTL 1,000 to 
2,000,345 but in practice this provision is 
not applied to TCN’s with a measure 
alternative to detention. 

 

 

                                                
343 This solution was mentioned by the respondent of the Red Cross, the government officials doubt whether the FRC is responsible for TCNs with measure alternative to detention. 
344 FRA Report, p.87 
345 FRA Report, p.62 
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Table 19.6: Third-country nationals with Temporary Residence Permit 

 Family unity Health care Education Labour market346 Reception conditions Other 

Rights  Any TCN with a legal 
status has the freedom 
to live with whomever 
they want (no specific 
legislation). 

TCNs can obtain 
private insurance 
and be covered like 
Lithuanian 
residents. If they 
are not insured, 
they can only 
receive emergency 
health care 

(General Act on 
Health Care 
Policies).  

Adults do not have the 
right to state language 
teaching (LLSA, Art. 
110).   
 
 

TCNs can obtain a work permit for  
a one-year period (LLSA, Art. 58). 
The work permit is granted by the 
Labour Exchange Office under the 
Ministry of Social Protection and 
Labour. The employer must apply 
to the Labour Exchange Office for 
a work permit. The work permit is 
issued for the particular TCN to 

work at that particular job. 

TCNs are not eligible for 
unemployment benefits. 
Those with temporary residence 
status partly fall under the 
Lithuanian Law on Social and 
Financial Assistance to Poor 
People, in terms of being allowed 
to use the public shelters for 
homeless (Lithuanian Law on 

Social and Financial Assistance to 
Poor People). Otherwise they are 
not entitled to social benefits. 

TCNs do not have 
to pay to obtain 
the temporary 
residence permit. 

Specific for 
vulnerable 
groups  

No. Children of legally 
staying TCNs are 
entitled to free 
health care347.  
 
If a TCN 
experiences health 
problems, there is a 
possibility they can 
obtain a temporary 
residence permit 
earlier than after 
one year (this is 
not regulated by 
law). 

All children have the 
right to education in a 
nearby school until the 
age of 16 (Law on 
Education, Art. 19).  
 

No. No.  

Actual 
situation 

Some TCNs with a 
temporary status must 
live in shelters for 
homeless people. These 
accommodations do not 
have family rooms. 

No reports of 
discrimination in 
access to health 
care. 

There is no information 
on the educational 
status of the TCNs. 

Having a temporary residence 
permit does not mean TCNs 
automatically have a work permit. 
It is hard to obtain a work permit 
because the permit must be 
granted by the authorities and 
depends on actual labour market 
demand. It is therefore difficult 
for TCNs to obtain financial 
resources.  

Due to the difficulty in obtaining a 
work permit and the lack of 
access to social benefits, it is 
difficult for TCNs with temporary 
residence status to sustain 
themselves. 

 

                                                
346 According to LLSA Art. 58, TCNs with a residence permit based on marriage to a Lithuanian resident or based on guardianship (meaning the TCN provides medical assistance to a Lithuanian resident)are exempt from a duty to 

obtain a workpermit. . 
347 Caduadra, 2010 



 

 

 

229 

 

19.4 Main reasons for postponement of the return or removal 

 

Any of the below mentioned reasons for postponement can lead to a temporary residence permit if 

they have lead to a pending return/removal order of more than one year (see the first reason for 

postponement in the table below). However, this does not occur automatically and, among other 

factors, depends on the cooperation of the third-country national in the return process.  

Table 19.7: Overview of reasons for postponement of return or removal 

Main groups Description Legal basis  Estimated 
number 
(2011) 

Legal / 
humanitarian 

TCNs cannot be returned to a country where they face 
serious harm. 

LLSA Art. 
130 

0 

The return of TCNs is postponed as long as they receive 
medical assistance in Lithuania and are in need of basic 
medical care (pregnant women fall under this category).  

LLSA: Art. 
128 

N/a 

TCNs may be issued a temporary residence permit if: 
 they have been appointed the guardian/custodian 

of a person who is a citizen of the Republic of 
Lithuania; 

 they have been put under guardianship/custody of a 
citizen of the Republic of Lithuania. 

LLSA. Art. 

47.1 and 

47.2. 

N/a 

TCNs who are victims of human trafficking may reside in 
Lithuania for six months. They must cooperate with the 
pre-trial investigation body or with the court in the fight 

against human trafficking or in combating offences linked 
to human trafficking.  

LLSA: Art. 
40 par. 1.12 

0 

Practical or 
technical 

Difficulties in obtaining travel documentation. LLSA: Art. 
128 par. 2.4 

N/a 

Difficulties in establishing the identity of TCNs. LLSA: Art. 
128 par. 2.4 

1 

Difficulties in obtaining sufficient funds to return. None N/a 

   

Policy choice The return procedure can be postponed if a TCN appeals 
against the decision of the court.  

LLSA: Art. 
128 par. 2.1 

N/a 

If a TCN commits a crime in the period they are expected 
to leave Lithuania, the return procedure stops and the 
criminal TCN is transferred to prison. 

LLSA: Art. 1 
par. 4 + 
Code of 
Criminal 
Procedure, 
Art. 2 

N/a 

 

19.5 The right to legal stay for third-country nationals pending return/removal 

 

19.5.1 Possibilities for obtaining the right to legal stay for third country nationals pending return or removal 

The table below presents an overview of the possibilities third-country nationals pending 

return/removal have for obtaining a right to legal stay. The first option is relates to third-country 

nationals whose return/removal has been postponed, resulting in a temporary residence permit. 

Apart from this, a third-country national pending return/removal can obtain a temporary residence 

permit if they marry a Lithuanian citizen after the return/removal order.  

Table 19.8: Overview of criterions for being granted the legal right to stay 

Criterions Legal basis Numbers 

receiving 

(2011) 

TCNs can receive a one-year renewable temporary residence permit one 

year after the state decides that the deportation order is suspended due to 

difficulties in returning the TCN. 

LLSA. Art. 40 

par. 1.8 and 

132. 

27 



 

 

 

230 

 

The one-year temporary residence permit can be turned into a permanent 

residence permit if TCNs meet the following criteria: 

- stayed in Lithuania with a temporary residence permit for a 

consecutive period of 5 years; 

- passed the test of the constitution; 

- passed the language test; 

- can prove they have sufficient means; 

- has a health insurance. 

LLSA. Art. 53 274 

If a TCN marries a Lithuanian resident, they receive a temporary residence 

permit.348  

LLSA. Art. 

40.1.3   

Information 

is not 

collected.  

 

19.5.2 Rights granted to third-country nationals that have obtained a legal right to stay 

 

The permanent residence permit must be renewed every five years. It automatically gives access 

to a work permit as well as access to social benefits.  

 

Compared to Lithuanian citizens, third-country nationals with a permanent residence permit do not 

have the same rights in terms of voting, military service and employment in the government.  
 

19.6 Effects of the current legal basis and actual situation for third-country nationals pending 

return or removal 

 

19.6.1 Fostering the protection of the human rights  

 

Government officials indicate that third-country nationals with a temporary residence permit often 

have minor financial resources, and that it is really difficult for them to obtain a work permit. 

Moreover, they are not eligible for State social security. In order for them to gain financial 

assistance, they can at best receive funding from a NGO. A NGO representative must confirm that 

it is difficult for third-country nationals to survive with a temporary residence permit without a 

work permit.  

 

The NGO representative also mentioned that it is a problem in the Lithuanian legislation for third-

country nationals pending return/removal to live in the detention regime rather than be allowed to 

live in the asylum regime of the FRC. Accordingly, the representative was worried about the fact 

that children are imprisoned and that there are no special arrangements for families in the 

detention regime of the FRC.   In general, the buildings of the FRC are rather old and the facilities 

not optimal.   

 

The government officials regarded it as a positive development that third-country nationals are 

granted a legal status one year after the suspension of their deportation. The NGO representative 

praised the existence of legal provisions for third-country nationals who live in Lithuanian society 

rather than in the detention regime of the FRC. When third-country nationals receive the legal 

status after one year, they may obtain a work permit or start their own business.  

 

The NGO representative mentioned that even though the detention regime of the FRC has no 

particular family unit, it is positive that some families are relocated to the asylum regime. Another 

positive development in the FRC is the availability of the social workers in the FRC, even though 

only one social worker for 42 third-country nationals is too little. 

 

According to the NGO representative, it is good that NGOs can apply for the European Refugee 

Fund, the Integration and the Return Fund. With the help of these funds, the Red Cross has 

established day centres where migrants can obtain legal and social assistance.  However, the 

representative pointed out that these funds are not applicable for the third-country nationals 

                                                
348 According to the 2009 FRA Report (p.102) a proof of legal residence is in practice sometimes required in order to 

conclude a marriage, although there is no formal requirement in the law to provide such proof. 
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serving as the target group of this study – third-country nationals that are illegally staying or 

those with a temporary protection status.  

 

 

19.6.2 Public opinion 

 

As in many European countries, there is a negative public attitude towards migration. The 

government officials cited the high unemployment rate among Lithuanian citizens (20% overall 

and 30% youth unemployment) as the main cause. The NGO official therefore called for a public 

dialogue highlighting the positive aspects of migration. More specifically, there should be more 

emphasis on the positive aspects of automatically providing third-country nationals holding a 

temporary residence permit with a work permit. The NGO official noted a current lack of attempts 

by politicians and opinion leaders to persuade the public.  

 

19.6.3 Secondary movements and pull factors 

 

Most of the irregular migrants entering the EU through Lithuania would like to go to a different 

Member State. Due to the Dublin regulation, the asylum application is processed in the first 

country of entrance, and so 120 asylum seekers were sent back in 2011 to have their case 

processed in Lithuania. Lithuania is therefore perceived as a country where TCNs can obtain the 

right to free movement in Europe within a relatively short time frame.      

 

 

19.7 Data sources 

 

19.7.1 Respondents 

 

Red Cross (advocate, lecturer of Mykolas Romeris university and a lawyer of Lithuanian Red Cross 

Society) 

 

Migration Department under the Ministry of the Interior of the Republic of Lithuania (Chief 

specialist Division of Law, International Cooperation and Personnel) 

 

Migration Department under the Ministry of the Interior of the Republic of Lithuania (Head of 

Asylum Affairs Division of Migration department) 

 

Migration Department under the Ministry of the Interior of the Republic of Lithuania (Deputy Head 

of Aliens Affairs Division of Migration department 

 

19.7.2 Documents 

 

Cuadra, C.B., 2010, 'Health Care in Nowhere Land: Policies of Health Care for Undocumented 

Migrants in EU 27: Lithuania'.  

 

EMN, National Policy Report (2011): Migration and Asylum in Lithuania 2011 

  

FRA (2009), Fundamental rights of migrants in an irregular situation in the EU. 

 

Legal Information Centre for Human Rights (2010), New immigrants in Estonia, Latvia and 

Lithuania. 

 

Republic of Lithuania, Law on the Legal Status of Aliens: as last amended on December  8 2011 – NO 

XI-1786 

 

Republic of Lithuania, Law on Education: http://www.bibl.u-szeged.hu/oseas/lithlaw.html 

 

Websites:  
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http://immigrationtolithuania.com/  

 

Lituanian Statistics: http://www.stat.gov.lt/en/pages/view/?id=1392  
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20. LUXEMBOURG 

20.1 Summary 

 

 With respect to the  scope of rights enjoyed by third-country nationals (TCNs) pending 

return/removal, four main categories of third-country nationals in can be observed in 

Luxembourg: 

 Failed asylum seekers; 

 Third-country nationals with an official postponement; 

 Third-country nationals illegally residing in Luxembourg; 

 Third-country nationals in detention centres. 

 

 The basis for the rights and situation of third-country nationals in Luxembourg is found in the 

Foreigners act of August 29, 2008.   

 

 The right to family unity is protected in Luxembourg, as is the right to education for minors 

and the right to emergency health care irrespective of residence status.  

 

 Failed asylum seekers have access to accommodation, employment and language courses.  
 

 In practice, the low number of third-country nationals in Luxembourg allows the authorities to 

work on a case-by-case basis. This means they can grant delays and extensions in departure 

as needed, although these are not necessarily rooted in the law. 
 

 The main causes for extensions are medical reasons. The delays can be granted on an informal 

basis if it is clear that the departure is ultimately possible and only a short extension is 

needed.  
 

 For the cases where the departure appears to be impossible for an indefinable period of time, 

the third-country nationals can obtain an official six-month postponement that is renewable.  
 

 Most third-country nationals under official postponement will later obtain a right to legal stay.    
 

Table 20.1: General overview of the rights of third-country nationals pending return/removal 

Family unity Health care Education  Labour market Reception 

Family unity 
is often seen 
as a valid 
reason for 
postponement 
of departure 
or actual 
regularisation 
of the TCNs.  

TCNs in centres have 
access to healthcare. 
 
Others can either pay 
for the national social 
security or for private 
insurances.  
 
TCNs without the 
means to pay will be 
treated in an 
emergency. A special 
fund under the 
ministry of health can 
be requested 
afterwards to cover 
the costs.   

Education is mandatory 
for children between 4 
and 16 years old.  
 
TCNs above age 16 
who were enrolled in 
schools prior to the 
return/removal order 
can continue their 
education. 
 
Rejected asylum 
seekers and TCNs with 
official postponement 
have access to 
language courses in 
Luxembourgish, French 
and German for a fee 

Access to the 
labour market is 
reserved to 
TCNs with 
official 
postponement 
who may obtain 
a temporary 
authorisation to 
work (AOT).  
 
The AOT also 
exists for 
asylum seekers. 
Rejected asylum 
seekers may 
work for the 
duration of their 

Failed asylum seekers 
are accommodated in 
OLAI349 centres. 
 
TCNs illegally staying 
in the territory have 
no specific rights to 
accommodation. 
 
Detention is only used 
when removal is likely 
to be executed in the 
near future and the 
TCNs refuse to 
cooperate or are 
considered a threat to 
the public order.  

                                                
349 The Luxembourg Reception and Integration Agency 
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of 5 Euros.  contract.  

20.2 Categories of third-country nationals pending return/removal 

 

The following four categories of third-country nationals under pending return/removal have been 

identified: 

- Failed asylum seekers;  

- Third-country nationals with an official postponement; 

- Third-country nationals found to be illegally staying in Luxembourg; 

- Third-country nationals in the detention centre. 

 

For the most part, failed asylum seekers keep the rights they had while seeking asylum until they 

are able to leave the territory. Until July 2011, failed asylum seekers whose return was pending or 

postponed benefited from a toleration status which granted them the same rights as asylum 

seekers whose request was still pending. Although the law has changed, practice shows that they 

still benefit from similar rights as asylum seekers, and they are still taken care of by the OLAI (the 

Luxembourg Reception and Integration Agency). 

 

Since July 2011, a six-month official postponement can be granted to third-country nationals who 

cannot leave the territory due to medical or exceptional circumstances. The official postponement 

can be renewed. The official postponement for medical reasons (sursis à l’éloignement) together 

with the official postponement for exceptional reasons (report de la decision d’éloignement) 

replace the “toleration status” that was in place until July 2011.   

 

Third-country nationals in the detention centre constitute a very small category. The detention 

centre was built in 2011 after Luxembourg was condemned by the Luxembourgish administrative 

court350 for keeping illegal immigrants pending return in jail.  

Third-country nationals with a return/removal order who are not failed asylum seekers, do not 

obtain an official postponement and are not detained are treated as any other illegally staying 

third-country national. 

 

Table 20.2: Overview of categories of third-country nationals pending return/removal 

 Failed  

asylum 
seekers 

Official postponement Illegally staying TCNs 

with a return/removal 
order  

TCNs in 

detention 
centres. 

Categories 

 

Rejected 
asylum 
seekers are 
de facto 
tolerated 
and live in 
the centres 
run by the 
OLAI.  

TCNs who cannot leave 
Luxembourg for medical 
or exceptional reasons 
can obtain a 
postponement of the 
departure. Its length and 
eventual renewal is 
discretional.  

TCNs found to be illegally 
staying in Luxembourg 
and given a 
return/removal order, or 
refused the granting or 
renewal of a residence 
permit.  

TCNs presenting a 
threat to the public 
order or failing to 
cooperate with a 
return order.  

Expected 

numbers 
(2011) 

494 81 260 129 

Documents 

stating their 
right to 
stay? 

No. No. 

 

No. No.  

 

 

 

 

                                                
350  Decision by Luxembourgish administrative court on October 4th, 2010  
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20.3 Overview of the rights and the actual situation of third-country nationals pending return 

or removal 

 

Family unity is seen as a priority and is protected even in the detention centre where families are 

kept together in a specific area. Similarly, children have access to education, and students, no 

matter their age, can continue their studies until the departure. Adults can access language 

courses when under official postponement or if they are failed asylum seekers. 

 

Failed asylum seekers are de facto tolerated in OLAI centres for the time necessary for the 

departure. Third-country nationals found to be illegally residing in Luxembourg have no specific 

access to accommodation. Should they fail to cooperate in due time with the return order, the law 

provides they be sent to the detention centre. However, third-country nationals failing to depart 

within the 30-day notice can be granted a delay in departure if needed, even if they failed to 

cooperate. In this situation, they keep the same rights as when pending return, which in the case 

of failed asylum seekers means more or less the same rights as asylum seekers. With regards to 

other illegally staying third-country nationals, they keep the right to not be detained and removed. 

The postponements are given on a case-by-case basis with no specific time limit.  
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Table 20.3: Failed asylum seekers  

 Family unity Health care Education Labour market Reception conditions Other 

Rights  Rejected asylum 
seekers can 
stay with their 
family in OLAI 
centres until the 
departure is 
possible. 

Art.22 of the "Loi du 26 mai 
2006 modifié" and Art. 132 of 
the "Loi du 29 août 2009 
modifié" state that TCNs are 
entitled to social aid, which 
provides lower levels of 
coverage compared to the 
previous rights enjoyed 
(emergency healthcare). 

No specific rights 
provided. 

An "autorisation 
d'occupation 
temporaire" issued 
to asylum seekers 
by the Minister lasts 
until the ongoing 
working contract 
ends. It is valid for 
six months for one 

employer and one 
profession. 

There is no specific right to accommodation.351 
 

Legal aid is 
accessible to 
anyone in 
Luxembourg.  
TCNs can 
request a 
lawyer paid by 
the state to file 
an appeal.352 

Specific for 
vulnerable 
groups 

No. No. According to Art. 2 of 
the February 16, 2009 
law, every child in 
Luxembourg has the 
right to education from 
age 4-16. There is no 
restriction to 
registering a child in 
school. It is free and 
mandatory. 

No. The "Loi du 1er juillet 2011 modifiant la loi 
modifiée du 29 août 2008 sur la libre circulation 
des personnes et l’immigration et la loi modifiée 
du 5 mai 2006 relative au droit d’asile et à des 
formes complémentaires de protection" states 
only that peculiar needs of some categories can 
be taken into account to provide a more 
extensive coverage.353 

No. 

Actual 
situation 

Nothing 
indicates that 
the situation is 

not as provided 
in the law. 

According to the interviews, 
the de facto situation is fairly 
different from what is stated 
in the law. 

Provided they stay in contact 
with the OLAI, which takes 
care of the payments of the 
healthcare subscriptions, 
rejected asylum seekers stay 
covered by the Caisse 
Nationale de Santé until they 

Despite the general 
right of access to 
education it can be 

difficult to enrol 
children in the 
municipal schools when 
the parents do not 
have proper residence 
permits. 
 
When children have 
been enrolled in 
school, failure to 

Nothing indicates 
that the situation is 
not as provided in 

the law. However, 
failed asylum 
seekers might find 
it difficult to find 
employment, hence 
most failed asylum 
seekers do not 
work. 

Even though the toleration status which existed 
until 2011 has been abrogated, practice shows 
that the vast majority of rejected asylum seekers 

stay in the centre until they have somewhere to 
go, or until they can depart from Luxembourg. 
This however depends on the capacity of the 
centres; when the authorities consider that there 
is a need for places to welcome new asylum 
seekers, they may pressure the rejected asylum 
seekers to leave the centre. 

Nothing 
indicates that 
the situation is 

not as provided 
in the law. 

                                                
351 Prior to the July 2011 abrogation of the toleration status, failed asylum seekers had the right to stay in the reception centres. The modification of the previous legislation is clearly stated in the judicial transcript that follows: " Il 
se dégage des documents parlementaires à la base de la loi du 1er juillet 2011, précitée, que les tolérances prévues à l’article 22 avant sa modification seront remplacées par l’actuel article 125bis de la loi du 29 août 2008 sur la libre 

circulation des personnes et l’immigration, introduisant la possibilité d’un report de l’éloignement, disposition qui sera désormais commune à tous les étrangers en situation irrégulière, et non pas seulement applicable aux 

demandeurs d’asile déboutés (doc. parl. 6218, commentaire des articles)". Tribunal administratif du Grand-Duché du Luxembourg. N°27957 du rôle. Inscrit le 23 février 2011 
352 As for Art.122§1-2 of the " Loi du 1er juillet 2011 modifiant la loi modifié du 29 août 2008 et la loi modifié du 5 mai 2006". 
353 "Les besoins spécifiques des personnes vulnérables, à savoir les mineurs, les mineurs non accompagnés, les personnes handicapées, les personnes enceintes, les parents isolés accompagnés d’enfants mineurs et les personnes 

qui ont été victimes de torture, de viol ou d’une autre forme grave de violence psychologique, physique ou sexuelle, sont pris en compte" 
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depart from Luxembourg. 

The Caisse Nationale de Santé 
does not cover 100% of 
treatment costs but it covers 
a significant part.  
 
The patient must pay the 
doctor and will then be 
reimbursed by the state. 
However, when they do not 
have the necessary financial 
means, TCNs can request that 
the Caisse Nationale de Santé 
pay for the treatment straight 
away.  

attend would engage a 
reaction from the 
school irrespective of 
the legal status of the 
child. 
 
People who have been 
in the school system 
for several years and 
who are above 16 but 
have received a return 
order may stay in 
school even if it is no 
longer mandatory for 
them.  
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Table 20.4: Third-country nationals that were granted an official postponement354 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  Family members of 
TCNs who obtained 
an official 
postponement can 
also stay on the 
territory for the 
duration of the 
postponement. 

As in Table 3. 
 
 

Adults have access to 
language classes in 
French, German and 
Luxembourgish if they 
agree to pay 5 Euros. 
The money is given to 
the National Language 
Institute.  

As in Table 3. 
 

As in Table 3. 
 

As in 
Table 3. 
 
 

Specific 
for 
vulnerable 
groups  

No. TCNs who 
obtained a 
postponement 
for medical 
reasons have 
access to 
additional 
healthcare 
necessary to 
improve their 
medical 
situation.  

As in Table 3. 
 
Minors between age 16 
and 18 who are not 
under the obligation of 
education can obtain a 
professional formation 
under a regulation 
introduced by the 
ministry of Education in 
October 2005.  
 
The state also grants 
financial help for 
educational purposes, 
notably with school 
books, notepads etc. 

TCNs who obtain a postponement due 
to medical reasons may be allowed to 
work under certain conditions. The first 
condition is that their state of health 
authorises it and that they were 
already offered a contract. The 
duration of this temporary 
authorisation to work cannot be longer 
than the duration stated on the 
contract. In case of a temporary health 
condition postponing the return (such 
as an impending surgery), once the 
situation has returned to normal and 
the TCN can return to his or her 
country of origin, the authorisation to 
work will end355. 

As in Table 3. 
 

As in 
Table 3. 

20.4  

Actual 

situation 

Nothing indicates 

that the situation is 
not as provided in 
the law. 

As in Table 3. 

 

As in Table 3. 

 

As in Table 3. 

 

If they are not failed asylum seekers with a 

postponement, the TCN must provide their 
own accommodation. During the winter 
months, shelters are open for all persons in 
Luxembourg who do not have 
accommodation. For the rest of the year, 
TCNs can seek accommodation in emergency 
centers led by NGOs. However, if they do not 
have documents proving that they are legally 
staying in Luxembourg, they cannot stay 
longer than one night or a weekend. It is not 
clear whether an official postponement can be 
used to extend a stay in a shelter. 

 

                                                
354 As for Art.125bis§1-2-3 of the " Loi du 1er juillet 2011 modifiant la loi modifié du 29 août 2008 et la loi modifié du 5 mai 2006" 
355 According to Art.132 §3 of the " Loi du 1er juillet 2011 modifiant la loi modifié du 29 août 2008 et la loi modifié du 5 mai 2006". 
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Table 20.5: Third-country nationals illegally staying after a return or removal order 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  Nothing 

provided. 

Nothing is provided. 

 

No rights for 

adults. 

No access. Nothing provided. When the removal procedure is 

impossible due to non-collaboration or for public 
order reasons, TCNs can be placed in a detention 
centre for a maximum duration of one month (see 
the next category). 
 

TCNs who lived or worked 

illegally in Luxembourg can be 
sentenced to prison from 
eight days to one year and 
fined a maximum of 1,250 
Euros (under Article 140 of 
the 2008 Law). 

Specific 
for 
vulnerable 
groups  

No No As in Table 3. No Unaccompanied minors can be taken to a public 
centre for minors as stated by Article 120 of the 
Immigration Law. They stay in “appropriate 
centres” until the departure can be executed or the 
minor is granted a residence permit. 

20.5 As in Table 3. 

Actual 
situation 

It cannot be 
guaranteed 
that TCNs will 
not be living on 

streets, in 
shelters, with 
friends and 
families, or 
that there will 
be family unity. 

Illegal workers can have 
access to healthcare if 
their employers register 
them (the Ministry of 

Immigration does not 
have access to the social 
security file). It is 
however unlikely that 
the employer will 
register them and pay 
the fee. 

As in Table 3. As they must 
provide for 
themselves, TCNs 
are expected to 

take on 
clandestine work. 
However, there 
are no studies 
describing this. 

During the winter months, shelters are open for all 
persons in Luxembourg who do not have 
accommodation. 
 

For the rest of the year, TCNs who have received a 
return order can seek accommodation in 
emergency centres led by NGOs. However, if they 
do not have documents proving that they are 
legally staying in Luxembourg, they cannot stay 
longer than one night or a weekend. 

According to the respondents, 
illegally staying and working 
TCNs are never fined and 
imprisoned just for having 

been illegally staying and 
working. 
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Table 20.6: Third-country nationals in detention centers 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  Families cannot 

be kept in a 
detention centre 
for longer than 
72 hours 
(Article 6 of the 
law of May 29, 
2009 instituting 
the detention 
centre).  

There is access to 

free healthcare in the 
detention centre. A 
doctor comes once a 
week to check up on 
the residents. The 
state covers medical 
costs. 

No access to 

education in 
the detention 
centre. 

Under Article 12 of 

the May 29, 2009 
law, TCNs kept in 
the detention 
centre can do some 
work within the 
centre for 2 Euros 
an hour (Article 21 
of the Regulation of 
August 17, 2011). 

Detention shall only be maintained as long as 

removal arrangements are in progress and 
executed with due diligence. The minister may 
extend it three times, for one month at a time, if it 
is necessary to ensure removal. In cases where the 
removal operation is likely to last longer regardless 
of all reasonable efforts, owing to a lack of 
cooperation by the foreign national or delays in 
obtaining the necessary documentation from the 
third country, the length of detention may be 
extended a further two times for one month each 
time. In total, the maximum time limit any foreign 
national can be detained stands at six months (JRS 
Luxembourg). 

TCNs kept in the detention centre receive 3 Euros 
per day (Article 21 of the national regulation of 
August 17, 2011). 

TCNs who committed a felony 

and are in jail can benefit 
from an early liberation if they 
agree to return voluntarily to 
their country of origin and 
never enter Luxembourg 
again. The conditional 
liberation is stated in Article 
100 of the Criminal Code. The 
TCNs must have served three 
months of their sentence, or 
all of it provided it was less 
than six months. For 
sentences longer than nine 
months, TCNs must have 
been in jail at least two thirds 
of the sentence. This 
liberation is not a right but 
can be granted depending on 
the behaviour of the TCN. 

Specific 
for 
vulnerable 
groups  

No. Under the national 
regulation of August 
17, 2011, no one 
with a medical 
condition requiring 
care shall be sent to 
detention centre. 

No. As in Table 3. Although the law states that minors can be 
detained, practice shows that they never are. 
According to the respondents, this is due to a 
political decision from the minister in place.  
 
Families are only sent to the detention centre if 
there is very strong belief that the departure will 
be executed in due time. 

As in Table 3. 

Actual 
situation 

The detention 
centre has a 
special unit 
dedicated to 
families. 

No indication that 
this is not as 
provided in the law. 

They 
effectively 
have no 
access to 
education 
since they are 
detained. 

They effectively 
have no access to 
employment since 
they are detained. 

Detention is only considered an option when the 
possibility of return is certain. Therefore, TCNs 
rarely stay for the whole six month duration.  
 
Emphasis has been placed on alternative options 
since the implementation of the return directive. 
According to the respondents, home confinement, 
which was recently introduced, is not commonly 
used. 
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20.4 Main reasons for postponement of the return or removal 

 

In Luxembourg, the authorities may grant a delay in the return on a case-by-case basis. The most 

frequent reasons for delays are, according to the respondents, medical or family related. 

Pregnancy was cited as the most frequently encountered case justifying postponement. Education 

is also an important reason for postponement. Families with children registered at school are 

hence most likely to be granted a postponement in their departure until the end of the school year. 

 

Third-country nationals who were victims of crimes or felonies can also be granted a 

postponement provided they cooperate with the authorities. 

Table 20.7: Overview of reasons for postponement of return 

 Description Legal basis  Estimated 
number 
(2011) 

Legal / 
humanitarian 

Impeachment of return due to practical or humanitarian 
reasons. If a TCN justifies the impossibility to leave the 
territory for reasons beyond their control, the ministry can 
postpone the return for an undetermined period of time. 
The TCN can then stay on the territory, although this 
postponement does not equal the granting of a residence 
permit.  

Article 129 
law 
28/09/2009. 

Unknown. 

TCNs can benefit from a postponement of the return order 
when their state of health demands a treatment without 
which could result in grave consequences, and if such 
treatment is not accessible in the country of return. This 
postponement can last up to six months and can be 
renewed, but not beyond a total of two years. If at the 
end of the two years their health condition has not 
improved, then the TCN will be granted a temporary 
residence permit. 

Article 130-
131 law 
28/09/2009 
(for irregular 
migrants). 

Circa 70 
persons. 

Practical or 
technical 

TCNs not fit to travel cannot be removed. The granting of 
an extension can be done informally, but administration of 
any medical treatment is subjected to the visit of a doctor.   

Article 3 of 
the national 
regulation of 
22/08/2011. 

Unknown. 

TCNs with children still enrolled at school may obtain a 
delay in departure until the end of the school year. 

No legal 
basis. 

Unknown. 

Policy choice Victims of felonies and crimes can be granted a delay in 
departure for the time necessary for a trial. 

Article 92 of 
the 
Foreigners’ 
Act.  

Unknown. 

When a victim of human trafficking is presented to the 
authorities, they have 90 days to decide whether or not to 
press charges. In that period of time, they cannot be 
removed from the territory and are granted a temporary 

residence permit. 

Law 
13/03/2009 
on human 
trafficking. 

Unknown. 

 

 

20.5 The right to legal stay for third-country nationals pending return/removal 

 

20.5.1 Possibilities for obtaining the right to legal stay for third-country nationals pending return/removal 

 

The official postponement can lead to regularisation if it has been renewed twice. This is the only 

legal act directly implemented for third-country nationals whose return/removal is impossible or 

unrealistic. 

 

Third-country nationals pending return/removal can in principle benefit from a regulation granting 

legalisation based on continuous stay, but eight years of continuous stay with work are required. It 

is difficult for third-country nationals pending return/removal to obtain proof that they have been 

living and especially working on the territory, as employers are often reluctant to release proof 

that they have been illegally employing third-country nationals. This type of regularisation 

therefore tends to be rarely applied. 

 



 

 

 

242 

 

Apart from those reasons, it is necessary for there to be a change in the situation of the third-

country national or in the country of return for them to obtain a regularisation. 

Table 20.8: Overview of criterions for being granted the right to legal stay 

Criterions Legal basis Numbers 

receiving 

(2011) 

Regularisation for medical reasons  

The official postponement for medical or exceptional reasons can be renewed 

twice, after which the TCN can obtain a temporary residence permit.  

Article 130 

foreigners act.  

Very 

frequent. 

Regularisation for family reasons 

A change in the personal situation of the TCN, such as a wedding with a 

person of Luxembourgian nationality or with a permanent residence permit, 

would motivate the granting of the right to legal stay.  

Based on 

practice. 

It happens. 

Continuous residence  

Even after the receiving an order to leave the territory, TCNs can be 

regularised if they can prove they have spent more than eight years on the 

territory and worked during that period.  

Article 89 

Foreigners 

Act. 

Rare.  

 

 

20.5.2 Rights granted to third-country nationals that have obtained a legal right to stay 

 
Once they obtain a residence permit, third-country nationals obtain almost all of the same rights 
as citizens of Luxembourg.  
 
Third-country nationals may vote in communal elections after they have resided in Luxembourg for 
over 5 years, provided that their country of origin has not taken away their right to vote. As for 

citizens of Luxembourg, the vote is mandatory once they have registered on the electoral lists, and 
non-compliance will be sanctioned.  
 
 

20.6 Effects of the current legal basis and actual situation for third-country nationals 

pending return or removal 

 

20.6.1 Fostering the protection of the human rights  

 

Generally speaking, the situation of third-country nationals in Luxembourg fosters the respect of 

human rights. Individual situations are taken into consideration and the policy in action aims to 

leave no one in miserable conditions. 

 

The respondents stressed that due to the small amount of third-country nationals, the authorities 

have the ability to treat the cases more personally. This allows for exceptions and a more 

personalised accompaniment of third-country nationals. Similarly, respondents noted that this 

allowed for continuous and productive communication between NGOs and the ministries so that 

concerns and demands from NGOs can be heard and taken into consideration. Some notably spoke 

of a conference regarding human rights in Vienna where Luxembourg was cited as an example 

regarding the treatment of foreigners.   

 

Fundamental rights of third-country nationals are much protected in Luxembourg, partly due to 

this case-by-case approach allowing a protection of rights and often going beyond the precepts of 

the law. This is notably very clear in the case of family unity, which is often the reason for delays 

in departure or an extension of rights, such as in the case of official postponement for medical 

reasons.  

 

20.6.2 Public opinion 
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The non-national population residing in Luxembourg accounts to 44%. Despite most of them 

(86%) being European Union nationals, the population of Luxembourg is rather used to living close 

to non-nationals. However, the arrival of third-country nationals can sometimes be considered as a 

new phenomenon and met with some resentment. Respondents reported that the prospect of 

opening new centres for asylum seekers created some debate in Luxembourg.  

 

For some of the respondents, immigration was not a widely discussed topic in Luxembourg until 

the recent steep increase in the number of asylum seekers coming from the Balkans. Although it is 

not yet a widespread movement in Luxembourg, there are more and more voices in Luxembourg 

depicting a negative vision of immigration. However, compared to Luxembourg’s neighboring 

countries, these voices are relatively minor, and there is no strong movement requesting a 

decrease in the number of immigrants or anything of the sort.  

   

 

20.6.3 Secondary movements and pull factors 

 

To the knowledge of the respondents, there is not a particular secondary movement. There was a 

steep increase in the number of asylum seekers in 2011, but it seems to have more to do with the 

opening of frontiers with countries such as Bulgaria and Romania. This conclusion was supported 

by the fact that neighbouring countries witnessed the same effect. 

  

20.7 Data sources 

 

20.7.1 Respondents 

 
 Office luxembourgeois de l’accueil et de l’intégration (OLAI) in charge of reception of 

asylum applicants is one of the tasks of this administration besides others. OLAI is a public 

adminsitration under the authority of the Minister in charge of Family and Integration 

issues.  

 Ministry of Foreign Affairs, Direction of Immigration   

 ASTI : NGO bringing support to immigrants in Luxembourg  

 Red Cross  

20.7.2 Documents 

 
 Information guide for TCNs arriving in Luxembourg and their families. OLAI, ASTI, Grand 

Duché du Luxembourg, 2012 

 FRA 2011, Fundamental rights of migrants in an irregular situation in the EU 

 HUMA, 2010, Access to Healthcare for undocumented Migrants, law and practice. ECHR 

(European Convention on Human Rights) 

 Jesuites Refugee Service Europe. Available at: http://www.detention-in-

europe.org/index.php?option=com_content&view=article&id=162&Itemid=195 

 State statistics on migrants related policies in Luxembourg 2010  

 Policies for Healthcare for undocumented immigrants in the EU 27. Country Report. Carin 

Björngren Cuadra 2010. Available at: http://files.nowhereland.info/665.pdf 

 Document on the statistics for immigration in 2011 released during a press conference on 

January 31st 2012. Available here: 

http://www.gouvernement.lu/salle_presse/actualite/2012/01-janvier/31-schmit/bilan.pdf 

http://files.nowhereland.info/665.pdf
http://www.gouvernement.lu/salle_presse/actualite/2012/01-janvier/31-schmit/bilan.pdf
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21. REPUBLIC OF LATVIA 

21.1 Summary 

 

 In accordance with Latvian legislation and practice, there are two different categories of third-

country nationals (TCNs) pending return/removal: 

- Third-country nationals who were issued a voluntary return decision;   

- Third-country nationals who were issued a decision on forced removal. 
 

 According to the statistics of the Ministry of Interior, 5 third-country nationals had their return 

postponed in 2011. 

 

 A third-country national who is subject to a return procedure must stay in Latvia on the basis 

of their travel document (in their possession) and the decision of their postponed return or 

removal. 

 

 Third-country nationals with pending return or removal can freely choose to reside at any 

residence in Latvia. However they do not have the right to state-funded reception conditions 

and they must pay for their own accommodation. They have the right to the same free 

emergency medical assistance as any other person (citizen, legal resident, etc.) irrespective of 

their immigration status.  

 

 Detained third-country nationals have no access to the labour market and have restricted 

access to education (only provided for minors), but do have access to health care (emergency 

medical assistance, primary and secondary health care services) and enjoy the rights of family 

unity and living conditions (in the special accommodation centres). 

 

 Unaccompanied minors with a return or removal order who do not have a place of residence in 

Latvia may continue to stay in childcare facilities. They also have free access to healthcare and 

access to basic education in public education institutions during the time period for which the 

related decisions have been postponed (§3, Article 3 of the Law on Education).  

 

 Apart from what is provided for families and unaccompanied minors, there is limited protection 

of vulnerable groups. 

 

 There are several options for third-country nationals to obtain legalisation, but none 

specifically developed for third-country nationals with postponed return or removal.  

Table 21.1: General overview for third-country nationals pending (postponed) return or removal 

Family 
unity 

Health care Education  Labour 
market 

Reception conditions 

Yes   Emergency  healthcare – free of 
charge for all Third-country 
nationals 
 
Other medical care services  – fees 
to be paid by TCNs 
 
Minors - full access  
 
TCNs detained: emergency medical 
assistance as well as primary and 
secondary health care services 
 

Access only for 
those with 
temporary 
postponement 
due to 
humanitarian 
reasons 
 
 
Children have 
full access 

Access only 
for those  with 
temporary 
postponement 
due to 
humanitarian 
reasons 
 

No state ensured 
housing, except for 
unaccompanied minors 
 
Freedom to choose the 
place of living for all 
TCNs. 
 
The detained live in the 
special accommodation 
centres 

 

 

21.2 Categories of third-country nationals pending return/removal 
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The Latvian legislation or practice does not apply special terminology to the “third-country 

nationals pending postponed return/removal”. Third-country nationals who are to be returned or 

removed in principle have the same rights, but as the ones pending forced return will normally be 

detained, their situation differs from the ones pending voluntary return. Based on this, two 

different categories of third-country nationals pending return or removal can be identified: 

 Third-country nationals pending voluntary return;  

 Third-country nationals that were issued a decision on forced removal (detained); 

 

Both those pending return and those pending removal can have their return or removal postponed 

if they cannot be returned or removed for reasons outside their control. For third-country nationals 

pending voluntary return, this does not change their situation. Third-country nationals pending 

forced return will normally be released from detention and have the same rights as third-country 

nationals pending voluntary return, unless they are considered a danger to society. 

Table 4: Overview of categories of third-country nationals pending return/removal  

 Pending voluntary return  Forced removal 

Who Any TCN with a return or removal order 
and is either cooperating on a voluntary 
return or have had their return or 
removal officially postponed. The person 
is considered as staying illegally.  

Any TCN with a return or removal 
order pending forced return, including 
those who have not returned within 
the period given for voluntary return. 
The person is considered to be staying 
illegally. 

Expected 
numbers 
(2011) 

308356 were refused asylum, 5 of which were granted a postponement for reasons 
outside their control. There is no breakdown with respect to decisions on forced or 
voluntary return, nor is there information about the number of other types of 
illegally staying Third-country nationals with a return or removal order. 

Papers stating 
their right to 
stay in Latvia  

Yes - the written administrative act (the decision on the return, removal or 
postponement) allowing him/her to stay in Latvia for the period stated in the 
paper. Apart from that no written document is provided357. 

 

According to Article 49 of the Immigration Law, the Head of Office or the Chief of the State Border 

Guard Services may cancel or suspend a return decision or a decision on forced removal if the 

conditions serving as the basis for the issuance of the relevant administrative act changed, 

including for humanitarian reasons. In this case the person is offered legal stay in Latvia, but for a 

temporary period of time.358 They are therefore not covered by this study. 

 

A fourth category includes third-country nationals granted subsidiary protection and whose status 

has later been lost or withdrawn. After rejection, their stay in Latvia is regulated by the general 

provisions of the Immigration Law. The only exception is a longer period for voluntary return (up 

to 2 months instead 7-30 days for other third-country nationals in accordance with Article 44(1) of 

the Asylum Law)359. 

 
Third-country nationals accused or found guilty of a crime by the court will have their further stay 

in Latvia specifically regulated by the criminal procedure and/or the penal legislation. When 

released, they must return to one of the above-mentioned categories. 

                                                
356 In 2011, 335 persons applied for asylum in Latvia, 9 were granted refugee status and 18 subsidiary protection. 
357 See also the Fundamental Rights Agency study on Migrants in an irregular situation. 
358 See also the Fundamental Rights Agency study on Migrants in an irregular situation. 
359 Article 44 of the Asylum Law provides for the following: 

(1) A person who has lost refugee or alternative [subsidiary protection] status or has been withdrawn this status shall leave the Republic 

of Latvia within two months from the day of coming into effect of the relevant decision if he or she has no other legal basis for residing in 

the Republic of Latvia. 

(2) If the refugee status of a person has been withdrawn in accordance with Section 40, Clause 3 or 4, or alternative status in 
accordance with Section 42, Clause 1 of this Law, or a person has not left the Republic of Latvia within the period specified in Paragraph 

one of this Section, the head of the Office shall, within one working day, take a decision regarding forced return of the person. 

(3) A person may appeal the decision regarding forced return in the court within 10 working days. The submission of an application to 

the court shall not suspend the operation of the decision regarding forced return. 

(4) A decision regarding forced return of a person shall be implemented in accordance with the procedures specified in the Immigration 

Law. 
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21.3 Overview of the rights and the actual situation of third-country nationals pending return 

or removal 

 

Third-country nationals whose return or removal was postponed for reasons outside of their 

control have the freedom to decide where to live and have access to emergency care, but they do 

not have access to any financial means nor to any state-funded accommodation facilities. Different 

organisations and authorities might assist them, but there are no special legal procedures that 

would make such assistance a compulsory task. 

 

Third-country nationals pending forced removal will normally be detained and hence have access 

to healthcare, accommodation, right of family unity and basic support as provided in the centres. 
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Table 5: Third-country nationals with a postponement of a return decision or a decision on forced removal 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  The legislation does 
not contain direct 
stipulation of family 
unity rights of Third-
country nationals, 

whose 
return/removal was 
postponed, nor any 
prohibitions or 
restrictions of these 
rights. 

 

Entitled to medical 
care within their 
financial means.  
 
Emergency medical 

assistance should 
be provided to 
third-country 
nationals as for any 
other person 
(citizen, legal 
resident etc.) 
irrespective of their 
immigration status, 
but at the costs of 
the TCN.  
(The Medical 
Treatment Law, 
Article 17)360. 

Adult Third-country 
nationals with a 
postponed return 
are not entitled to 
access to 

education, as they 
are not listed 
among the 
categories eligible 
to exercise this 
right (The Law on 
Education, Art.3) 
 
 
 

Neither the Immigration Law 
nor Regulations nr. 553 provide 
for the right to access the 
labour market for employment 
or self-employment purposes 

for the Third-country nationals 
with postponed return (Art. 9 of 
the Immigration Law and the 
Regulations of the Cabinet of 
Ministers nr. 553 of June 21, 
2010 Regarding Work Permits 
for Third-Country Nationals). 
 
The Law on Support for 
Unemployed Persons and 
Persons Seeking Employment 
does not indicate them as the 
persons entitled to support in 
order to facilitate their ability to 
compete in the labour market 
(§2, Article 2). 
 
Entitlements to fair 
remuneration apply to all 
workers, including migrants in 
an irregular situation, but they 
do not have the right to 
compensation for withheld 
wages361. 

The legislation does not contain 
direct stipulation of rights to 
accommodation and basic 
support, nor any prohibitions or 
restrictions of these rights362. 

The Law on Social Services and 
Social Assistance does not list 
third-country nationals whose 
return/removal was postponed 
among the categories of persons 
entitled to social services and 
social assistance (Article 3)363. 

- 
 
 

Specific for 
vulnerable 
groups 

- The medical 
treatment of minors 
is free of charge 
(Article 17, the 
Medical Treatment 
Law). 

Minor Third-country 
nationals are 
entitled to basic 
education during 
the time period 
specified for 

voluntary return or 

- Unaccompanied minors related to 
Third-country nationals with a 
postponed return decision and 
who do not have a place of 
residence in Latvia may continue 
to stay in a childcare facility. 

(Article 50.8 of the Immigration 

During the return 
procedure, the 
personal and material 
interests of an 
unaccompanied minor 
shall be represented by 

the Orphans’ Court, a 

                                                
360 See also the Fundamental Rights Agency Study. 
361 Fundamental Rights Agency Study. 
362 See also the Fundamental Rights Agency Study. 
363 See also the Fundamental Rights Agency Study. 
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postponed 
return/removal   
(The Law on 
Education, §3, 
Art.3) 364. 
 

Law for cases of voluntary return 
and Article 59.5 of the 
Immigration Law for cases of 
forced removal).   
 

guardian appointed by 
the court or the head 
of the child care 
facility. 
 

Actual 
situation365 

This category of 
Third-country 
nationals is entitled 
to choose freely 
where to live. It is 
presumed that they 
stay together with a 
family, providing that 
the family is staying 
in Latvia.  However 
there is no obligation 
for the public 
authorities to follow 
whether these Third-
country nationals 
chose to stay with 
the family or not. 

 -  -  A foreigner was accommodated 
by a small NGO in at least one 
case. Local municipalities and/or 
crisis centres may also assist 
them without an obligation to 
notify the state authorities about 
such assistance.  
 
Such options can be short term 
(usually for 3-5 days with the 
possibility of prolonging a few 
times for a similar period). 

- 

 

                                                
364 § 15, Article 1, of the Law on Education defines the basic education as an educational level in which preparation for the secondary educational level or for professional activity takes place, where basic knowledge 

and skills necessary for life in society and for the individual life of a person are acquired, and where value-orientation and involvement in public life is developed. 
365 Only five persons were granted a postponement (none of them minors), and the authorities have not followed up on their actual situation. For this reason the information is very limited.  
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Table 21.2: Rights of the third-country nationals subject to forced removal (detained) 

 Family unity Health care Education Labour 
market 

Reception conditions Other 

Rights  On the basis of request of a detained 
foreigner, in order to preserve family 
unity, members of a family shall be 
accommodated together (Article 59.1(4), 
Immigration Law). 

In detention a TCN shall 
receive: 
- emergency medical 
assistance; 
- primary health care 
services; and 
- secondary health care 
services (Article 16 of the 
Regulations nr. 434366). 

Adult Third-country nationals 
are not entitled to access 
education. 
 
 
 

No 
access. 
 

The adult Third-country 
nationals shall stay in the 
accommodation centres for 
foreigners. The rules of stay 
are quite detailed and divided 
into the following issues: 
- residence provisions367 
- internal order rules368; 
- equipment of the 

accommodation centres369 
 
When released from 
detention, if not returned, 
they are not provided with 
accommodation or social 
assistance370.  

- 
 
 

Specific for 
vulnerable 
groups 

Detained minor foreigners shall be 
accommodated together with detained 
parents or his or her legal representative. 

(Article 59.1(3), Immigration Law).  
 
If a detained foreigner has a child who has 
not been detained, on the basis of a 
request from the detained foreigner, in 
order to preserve family unity, the child 
may be accommodated in the 
accommodation centre together with the 
detained foreigner. (Article 59.1(5), 
Immigration Law). 

Special nutritional norms are 
provided in Regulations nr. 
434 for persons with certain 

diseases (acute tuberculosis, 
AIDS etc.) 

A minor TCN has the right to 
acquire basic education during 
the time period for which the 

expulsion is suspended, as 
well as during his or her 
detention (Article 3(3) of the 
Education Law). 
 

- Special nutritional norms are 
provided in Regulation nr. 434 
for children.  

Unaccompanied minors, even 
if initially detained, will be 
normally placed in the child 
care facility.371 (Article 59.5 
(2-3)   of the Immigration 
Law). 

 - 

                                                
366 Regulation of the Cabinet of Ministers nr. 434: "Regulations regarding the Residence Norms of Third-country Nationals Placed in an Accommodation Centre, as well as the Amount and Procedures for Receipt of Guaranteed Health 

Care Services” 
367 ibid 
368 Regulations of the Cabinet of Ministers nr. nr. 742, September 15, 2008, “Internal Procedures Regulations of the Accommodation Centre” 
369 Regulations of the Cabinet of Ministers nr. 435 of June 17, 2008"On the Requirements for the Equipment of an Accommodation Centre” 
370 See Fundamental Rights Agency Study. 
371 According to Article 59.5  of the Immigration Law, the following provisions apply: 

(1) A detained minor foreigner who is at the age of 14 to 18 years and is not accompanied by parents or his or her legal representative, up to the end of the time period of detention shall be accommodated in the relevant State 
Border Guard structural unit. 

(2) If the State Border Guard Service in co-operation with the Consular Department up to the end of the time period of detention have not been able to ascertain the identity and citizenship or country of residence of the minor 

foreigner who is at the age of 14 to 18 years and is not accompanied by parents or his or her legal representative, the State Police shall ensure the accommodation of the minor foreigner in a child care institution. 

(3) The expenses for the accommodation of such minor foreigner in a child care institution, who is not accompanied by parents or his or her legal representative, shall be covered by in accordance with the regulatory enactments, 

which regulate the provision of the social services and social assistance. 
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Actual 
situation 

There is no indication that the actual 
situation is not as provided in the 
legislation.  

There is no indication that the 
actual situation is not as 
provided in the legislation. 

Centres have a contract with a 
school for the provision of 
educational services. 

They do 
not work. 

Minors are not normally 
detained.. In particular minor 
foreigners who have not 
reached the age of  14 shall 
not be detained (Article 51 (1) 
of Immigration Law) 

- 
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21.4 Main reasons for postponement of the return or removal 

 

Postponement (temporary suspension of the implementation) of a return or removal order can be 

issued for legal/humanitarian as well as technical reasons, as long as the reasons for the 

postponement are outside the control of the TCN. As mentioned, five such postponements were 

granted in 2011, illustrating the limitations of obtaining such a postponement. Other 

practical/technical obstacles exist, but they do not result in an official postponement. 

Table 8: Overview of main reasons for postponement of return or removal or prolonging the period for 
voluntary return 

 Description Legal basis  Estimated 
number 
(2011) 

Legal / 
humanitarian 

The State Border Guard Service shall suspend the 

implementation of the removal of the TCN for a 

specific period of time if:  

 the state of health of the TCN prevents 

the implementation of forced removal;  

 the circumstances referred to in Article 

47 of the Immigration Law are 

determined (conditions for granting 

refugee status or subsidiary protection). 

Regulations of the 
Cabinet of Ministers nr. 
454 “Regulations 
Regarding Forced 
Removal of Third-
country Nationals, 
Departure Document 
and the Issue Thereof” 
of June 21, 2011 

 

5 

Practical or 
technical 

 

The State Border Guard Service shall suspend the 

implementation of the removal of the TCN for a 

specific period of time if the implementation of 

forced removal is not possible due to technical 

reasons, or the issue of the travel (return) 

document of the TCN is delayed 

Regulations of the 
Cabinet of Ministers nr. 
454 “Regulations 
Regarding Forced 
Removal of Third-
country Nationals, 
Departure Document 
and the Issue Thereof” 
of June 21, 2011 

Contest of the return decision and/or application 
for asylum during the course of the 
return/removal.  

The Immigration Law, 
the Asylum Law and 
Administrative 
procedure Law 

Difficulties in obtaining tickets for a certain travel 
date.  

None N/A 

Lack of personal financial means of the TCN for 
return. 

None N/A 

Other practical reasons. None N/A 

Policy choice    

 

 

21.5 The right to legal stay for third-country nationals pending return or removal 

 

21.5.1 Possibilities for obtaining the right to legal stay for third-country nationals pending return or removal 

 

Third-country nationals pending return, whether or not it is voluntary, forced, or postponed, are 

not likely to obtain a right to legal stay. In accordance with the Asylum Law, they may apply for 

refugee status, subsidiary protection or temporary protection in accordance with generally 

accepted international principles of human rights, but it is unlikely that they will succeed as there 

should be a significant reason for a new decision (for example sudden change in the situation of 

the country of origin).  

Table 9: Overview of the criterions for being granted the right to legal stay 

Criterions Legal basis Numbers 

receiving 

(2011) 

Application on new grounds or for another type of protection / status Asylum Law - 

 

21.5.2 Rights granted to third-country nationals that have obtained a legal right to stay 
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If the status of refugee or alternative protection is granted to a person, his/her legal status, 
residence, related rights and obligations will be governed in accordance with the relevant 

provisions of the Immigration Law (in relation to the issuance of the residence permits and other 
aspects of residence) and Asylum Law, as well as other legislation (for example, in such areas as 

the education, employment and others).  
 
The main differences between the rights of persons granted the refugee status or alternative 
protection and Latvian citizens are the following: 
 
1) Right to information   
After granting refugee or alternative status to a person, the responsible public institution shall 

issue information regarding the rights and obligations that relate to the granted status in a 
language that he or she should understand and in which he or she is able to communicate. 
 
2) Right to receive the travel and personal identification document of refugee or person 
of alternative status 
 

3) Residence in Latvia  
 A refugee shall be issued a permanent residence permit. 

 A person who has acquired alternative status shall be issued a temporary residence permit 
for one year. If the person submits an application regarding an extension of the time 
period of residence one month prior to the expiration of the time period and any of the 
conditions for alternative status still exist, the responsible public institution shall, within 
one month, make a decision regarding the issuance of a temporary residence permit for 

one year. 
 An appeal before the court regarding the decision of the responsible public institution may 

be submitted to the court within ten working days from the date of notification of the 
decision. The court shall review the matter within one month and the adjudication thereof 
shall be final and not subject to appeal. During review of the matter, the person shall 
retain alternative status. 

 

4) Allowances for persons having acquired refugee and alternative status 

 If a refugee has no other source of subsistence, then he or she shall receive an allowance 

covering the subsistence costs for the first 12 months after acquisition of refugee status, 

as well as the costs necessary for learning the official language. 

 If a person granted alternative status has no other source of subsistence, then he or she 

shall receive an allowance covering the subsistence costs for the first nine months after 

acquiring the alternative status. 
 
5) Right to family reunification 

 Persons who have acquired refugee or alternative status have the right to reunite with 
family members who are located in foreign countries. In a case of an alternative status, a 
person has such a right if he or she has resided in the Republic of Latvia for at least two 

years after acquiring such status. 
 A minor unaccompanied refugee who is not married has the right to take in his or her 

mother and father who have arrived from a foreign country. 
 A family member of a refugee shall be issued a permanent residence permit. A family 

member of a person who has acquired alternative status shall be issued a temporary 
residence permit for the same period of time for which a temporary residence permit has 
been issued to the person who has acquired alternative status. 

 
6) Right of application of non-refoulement principle  

 

7) Right to work 

 A refugee and a person who has acquired alternative status do not need a work permit. 
 
 

21.6 Effects of the current legal basis and actual situation for third-country nationals pending 

return or removal 

 

To the respondents’ knowledge, there was only one brief study of the effects of the rights and 

situation of third-country nationals pending postponed return or removal. Also, few other studies 
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in relation to the detained third-country nationals and their rights exist (please see the titles in 

chapter 1.8 below). Information given by the respondents is presented below. This information 

presents opinions and personal assessments. 

 

21.6.1 Fostering the protection of the human rights  

 

The current situation in Latvia must be compared to the situation before the transposition of the 

Directive 2008/115/EC into the Latvian legal system. 

 

According to the only existing study, which was conducted and published in October 2011, only a 

few months after the completion of the implementation of the Directive 2008/115/EC, 

transposition of the provisions of the Directive introduced the following positive novelties for the 

third-country nationals: 
- provided third-country nationals with more opportunities to leave the country of 

destination and reintegrate in the country where they voluntarily return, rather than being 
subject to forced removal; 

- the definition of third-country nationals ' “illegal stay” was included into the Immigration 

Law. However even though such a definition did not exist before in the legislation,  there 

were proper procedures in place, which identified  clear rules on legal entry, stay or return 
(leave) of a third-country national in Latvia;  

- more strictly defined rules on detention policy (detention is to be used as a measure of last 
resort).  Alternative measures for detention of third-country nationals were clearly defined 
and the monitoring system for forced return functions; 

- Priority was given to voluntary return with respect to illegally staying yhird-country 

nationals. Forced removal was to be used as an extreme measure: if a third-country 
national did not leave the country voluntarily or if it was necessary due to national security 
or public order reasons. Another reason was linked to the amount of support provided by 
the Riga Bureau of International Organization for Migration, because the third-country 
nationals subject to expulsion may apply for the assisted voluntary return program372. It 
should be noted that Latvia currently does not finance the assisted voluntary return 

programs from the state budget due the implications of the financial crisis.  

 

21.6.2 Public opinion 

 

Public opinion seems to play a very minor role on the legislation relevant for the current study.   

 
In the view of public authorities, society does not have a negative attitude against the migration 

for the above-mentioned categories of third-country nationals. This can be confirmed by the 

absence of any serious public discussions related to illegal migration in the Latvian media 

environment, governmental or parliament meetings; these records are made public.  

 

Until now, there have been no detailed researches conducted about the attitude of society in 

relation to the illegal immigrants and their rights. The mass media reports regularly on general 

issues of illegal migration (for example, about the cases of apprehension of illegal migrants at the 

border or in the territory of Latvia, as well as sometimes about their reception/detention facilities). 

However no serious discussion in the mass media follows such reports.   

 

According to the respondents, this situation may be at least partially attributed at least partially to 

the fact that there is a very low number of identified illegal migrants in Latvia compared with other 

EU Member States. Therefore, it may be concluded that the attitude of Latvian society currently 

does not impact the relevant provisions of the Immigration Law applicable to these Third-country 

nationals, as well as practical implementation and application of these provisions.  

 

                                                
372 European Migration Network – Latvian Contact Point, „Practical Measures Taken by Latvia for Reducing Irregular Migration”, 

Riga, October 2011, pp.43-45. 
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21.6.3 Secondary movements and pull factors 

 
According to the view of the competent public authority (the Ministry of Interior), there is currently 

no information that would indicate that the rights of the Third-country nationals would generate 

any secondary movements to another EU Member States or Schengen states, that they would 

serve as a pull factor for an increase in the number of asylum seekers, or that they would 

somehow impact the implementation of the provisions of the Dublin II Regulation.  

 

Moreover, the number of illegal migrants in Latvia does not indicate that the newly introduced 

rights of illegal migrants in accordance with the Directive would serve as a pull factor. In the view 

of public authorities, Latvia is not attractive for illegal migrants for many reasons, particularly its 

current economic situation, living standards and the level of benefits that would be paid to 

foreigners for their return to their country of origin.  

 

As to the trends on the general increase/decrease in illegal immigrants, the statistics show that 

only 210 decisions were adopted in 2010 (including decisions for both the return and for a forceful 

return), but in 1,060 were adopted in 2011. The rapid increase in the number of decisions took 

place after the implementation of the Directive; before the implementation, foreigners identified as 

illegally staying in Latvia were not issued return decisions upon their departure from Latvia. These 

foreigners were imposed the administrative penalty in accordance with the Administrative 

Misdemeanour Code, and were afterward allowed to leave the country. As of June 16, 2011, any 

foreigner identified as illegally staying in Latvia shall be issued the return decision or the decision 

of a forceful return. 

 

Within the framework of the Dublin procedure in 2010, Latvia received 13 persons; this number 

was quadrupled to 52 persons in 2011 this. The record number of asylum seekers was reached in 

2011 when Latvia received almost as many asylum seekers (335 persons) than during the period 

of 1998-2010 (in total 663 asylum seekers). In comparison, only 61 persons submitted an 

application for asylum in 2010, 52 persons in 2009, and 51 persons in 2008. As noted by the 

public authorities, in practice, many asylum seekers apply for asylum at the entry into Latvia, and 

then, without waiting for a final decision, leave for another EU Member State. In 2011, nine Third-

country nationals were recognised as refugees and 18 Third-country nationals were granted 

subsidiary protection. Examination of the majority of other applications for asylum submitted last 

year is still pending.   

 

21.6.4 Respondents373 

 

 Ministry of Interior 

 Ministry of Interior 

 The Border Guard Service 

 The Office of Citizenship and Migration Affairs 

 NGO “Shelter “Safe House”” 

 NGO “ Latvian Centre for Human Rights” 

 

 

21.7 Documents 

 

Immigration Law of October 31, 2002 ("the Official Journal", 169 (2744), 20.11.2002) [entered 

into force on May 1, 2003] with the subsequent amendments of July 8, 2003, April 22, 2004, June 

16, 2005, November 24, 2005, January 26, 2006, April 6, 2006, January 25, 2007, June 21, 2007, 

                                                
373 No NGOs specialize in this category of migrants In Latvia. One NGO deals with the separate 

issues of detained migrants and provides legal assistance to the asylum seekers, albeit only within 

the funding of EU-funded projects. 
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December 13, 2007, December 20, 2007, May 8, 2008, February 26, 2009, April 22, 2010, 

January 20, 2011, May 26, 2011  – “Immigration Law”; 

Asylum Law of ("the Official Journal", 100 (4086), 30.06.2009) [entered into force on July 14, 

2009] 

Medical Treatment Law of February 26, 1998 ("the Official Journal", 167/168 (882/883, 

01.07.1997) [entered into force on October 1, 1997]:with the subsequent amendments of 

February 26, 1998; June 14, 2000, June 20, 2001, March 25, 2004, May 27, 2004; June 16, 2005, 

June 8, 2006, March 1, 2007, September 27, 2007, November 8, 2007, May  8, 2008 , April 8, 

2009, June 18, 2009, December 1, 2009, December 10, 2009, June 1, 2010, October 7, 2010, 

March 31, 2011;   

 

Law on Education of October 29, 1998 ("the Official Journal", 343/344 (1404/1405), 17.11.1998) 

[entered into force on June 1, 1999] (with subsequent amendments of August 5, 1999, November 

11, 1999, May 11, 2000, May 10, 2001, July 5, 2001, September 20, 2001, February 5, 2004, 

September 14, 2005, December 19, 2006, November 13, 2008, December 12, 2008, June 16, 

2009, December 1, 2009, March 4, 2010, December 16, 2010, December 15, 2011; 

 

Law on Support for Unemployed Persons and Persons Seeking Employment Law of May 9, 2002 

(("the Official Journal", 80 (2655), 29.05.2002) [entered into force on July 1, 2002] with the 

subsequent amendments of April 22, 2004, March 3, 2005, May 25, 2006, June 21, 2007, 5 

February 5, 2009, June 18, 2009; March 11, 2010, June 9, 2011, November 24, 2011;   

Law on Social Services and Social Assistance , Law On Social Services and Social Assistance of 

October 31, 2002  (("the Official Journal", 168 (2743), 19.11.2002) [entered into force on January 

1, 2003] with the subsequent amendments of December 19, 2002, June 17, 2004, November 25, 

2004, May 25, 2006, May 3, 2007, June 21, 2007, December 20, 2007, September 18, 2008, 

December 18, 2008, May 7, 2009, October 29, 2009, January 21, 2010, July 10, 2010, July 8, 

2011, December 15, 2011. 

Regulations of the Cabinet of Ministers nr. 553 of June 21, 2010 Regarding Work Permits for 

Third-Country Nationals, ("the Official Journal", 100 (4292), 28.06.2010) [entered into force on 

July 1, 2010] with the subsequent amendments of November 11, 2011 and of July 26, 2011. 

Regulations of the Cabinet of Ministers nr. 454 “Regulations Regarding Forced Removal of Third-

country Nationals, Departure Document and the Issue Thereof” of June 21, 2011, ("the Official 

Journal", 100 (4498), 30.06.2011.) [entered into force on July 1, 2011].   

Regulations of the Cabinet of Ministers nr. 434 "Regulations regarding the Residence Norms of 

Third-country Nationals Placed in an Accommodation Centre, as well as the Amount and 

Procedures for Receipt of Guaranteed Health Care Services" of June 17, 2008 ("the Official 

Journal", 95 (3879), 19.06.2008.) [entered into force on June 20, 2008]. 

Regulations of the Cabinet of Ministers nr. 435 of June 17, 2008, "On the Requirements for the 

Equipment of an Accommodation Centre” ("the Official Journal", 96 (3880), 20.06.2008.) [entered 

into force on June 21, 2008]. 

Regulations of the Cabinet of Ministers nr. nr. 742, September 15, 2008, “Internal Procedures 

Regulations of the Accommodation Centre”, ("the Official Journal", 146 (3930), 19.09.2008.) 

[entered into force on 20.09.2008.] With the subsequent amendments of May 12, 2009.  

The Fundamental Rights Agency study on “Fundamental rights of migrants in an irregular situation 

in the European Union”, 2011. 
 
European Migration Network – Latvian Contact Point, „Practical Measures Taken by Latvia for 

Reducing Irregular Migration”, Riga, October 2011, pp.43-45. 
 
Synthesis Report “Steps to Freedom. Monitoring detention and promoting alternatives to detention 
of asylum seekers in the Czech Republic, Estonia, Latvia, Lithuania, and Slovakia”, Riga, 2011 (It 
was done in 2011, but publicized later in 2012). 
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Statistics of the Ministry of Interior on persons pending return/forceful removal in Latvia, as well 
as those who received the temporary residence due to the humanitarian reasons in 2011 and in 

2012. 
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22. MALTA 

22.1 Summary 

 

 All third-country nationals who arrive in Malta on an irregular base are detained (European Act 

on Immigration and Asylum. 5.1 II (c))374. They all receive a return order which starts their 

return/removal process. 

 

 Third-country nationals pending return/removal are not a specific category with a specific 

regulation in Malta. However, when looking with respect to how the national legislation is 

applied, it is possible to differentiate between two categories of third-country nationals: 

o All illegally staying third-country nationals (illegal labour migrant, asylum seeker, over-

stayer, failed asylum seeker, etc.) fall under the same legislation. They can stay in 

closed centres (the first 18 months after being identified) or in open centres (if still in 

the country 18 months after being identified) 

o Third-country nationals that cannot be granted protection but who cannot be returned 

for humanitarian reasons and who do not try to evade being returned. Some of them 

are – by administrative practice - granted a temporary humanitarian protection status. 

With this status they have more or less the same rights as third-country nationals 

granted a subsidiary protection status. 

 

 Third-country nationals pending return/removal in detention are entitled to healthcare 

services. They have no access to the labour market. 

 

 In the open centres, third-country nationals with postponed return/removal are provided with 

emergency care for free within the national health system. They have access to the labour 

market if the employer obtains a work permit for them. 

 

 Children of third-country nationals and unaccompanied minors have access to state education. 

 

 A third-country national granted a temporary humanitarian protection status is immediately 

released from detention and can reside in open centres or any other appropriate residence in 

Malta. 

 

 Third-country nationals granted a temporary humanitarian protection status have access to 

state medical care, state education and training, and to the labour market. They have the right 

to remain in Malta with freedom of movement and to be granted personal documents, 

including a residence permit for a period of one year, which shall be renewable (Procedural 

Standard Regulations, Art. 14.1.b.i375). 

 

 The main reasons for officially postponing the return/removal are technical (practical) reasons 

(difficulties identifying country of origin or obtaining travel documentation, statelessness), 

reasons of health or humanitarian character, or because the third-country national is a minor 

or a victim of human trafficking. 

 

 There is currently no general access to regularisation specifically designed for third-country 

nationals pending/postponed return/removal. However, in 2010, 552 failed asylum seekers 

received a so-called ‘Humanitarian Status N’.     

 

 

 

 

 

                                                
374 EMN Report 2010 
375 EMN Report 2010 
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Table 22.1: Overview of the rights of third-country nationals pending return/removal 

Family unity Health care Education Labour 
market 

Reception 
conditions 

There are 

particular sections 
for families in open 
and detention 
centres. The 
families lives in 
dorms and 
sometimes must 
share with other 
families.  

Third-country nationals 

granted a temporary 
humanitarian protection 
status are entitled to 
healthcare services.  

 

Third-country nationals in 
open centres and 
detention are provided 
with free emergency care. 

Children of 
Third-country 
nationals 
granted a 
temporary 
humanitarian 
protection 
status have 
access to state 
education. 

  

With 

restrictions 
and when 
not 
detained. 

Detention centres 

(max. 18 
months), open 
centres or 
independently in 
Maltese society.  

 

 

22.2 Categories of third country nationals pending return/removal 

 

All third-country nationals who arrive in Malta on an irregular base are detained (European Act on 

Immigration and Asylum. 5.1 II (c))376. They all receive a return order which starts the process of 

their return/removal. In case the return/removal cannot be executed within the expected time 

frame, then they are detained for a maximum period of 18 months in one of the four detention 

centres on the island. After this they may be released to open centres. 

 

In special and extraordinary cases where applicants are found to be ineligible for recognition as 

refugees or beneficiaries of subsidiary protection, but who are nonetheless considered to be in 

need of protection, third-country nationals can be granted with a Temporary Humanitarian 

Protection N status377. Third-country nationals with Temporary Humanitarian Protection N are 

immediately released from detention and receive a temporary residence status, which is valid for 

one year. There is no official legal basis for the status, and hence the access to this protection 

status as well as the rights ascribed is quite vague and not necessarily applied equally to all.  

 

Table 22.2: Overview of categories of third-country nationals pending return/removal 

 Third-country nationals pending 

return/removal 

Third-country nationals 

granted temporary 

humanitarian protection N 

Categories 

 

Any third-country national on Malta that has 

been identified as illegally staying within the 

last 18 months and who has not been granted 

protection.  

Third-country nationals with 

Temporary Humanitarian 

Protection through administrative 

procedures.  

  

Expected 

numbers 

(2010) 

600 detained; however, not all of them are 

pending return. 179378 are living in open 

centres who would normally be Third-country 

nationals pending return/removal. 

552 

Documents 

stating their 

right to stay379? 

In detention: no ID Card 
 
In the open centres: they can be issued with a 
short-term visa (Chapter 217 of the Laws of 
Malta Ch. 27 Immigration Act. Art. 6) 380. This 
so-called “ID card” looks like a Maltese ID card 

Yes.  
 
They receive a temporary 
residence permit. 

                                                
376 EMN Report 2010 
377 The requirements for obtaining Temporary Humanitarian Protection are illustrated in Table 5. 
378 EMN Malta Annual Report 
379 By this we mean any document that prevents TCNs pending return/removal from being treated as an irregular migrant risking 

imprisonment or similar treatment. This could for example be a paper stating their status as pending return, the right to keep a paper 
stating that they are asylum seekers etc. We do not refer to temporary residence permits or similar papers stating the right to legal stay 

as residents. 
380 FRA Report 
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but is delivered for registration purposes, and 
there are no rights attached to it. 

 

22.3 Overview of the rights and the actual situation of third-country nationals pending return 

or removal 

 

The rights of third-country nationals in detention and in open centres are more or less similar. 

Third-country nationals in open centres have access to employment if their employer applies for it 

and to “pocket money” if they cannot find employment. Situations between third-country nationals 

will of course differ, if nothing else than due to the restrictions on the freedom of mobility in 

detention centres.  

 

Third-country nationals granted temporary humanitarian protection are in general granted the 

same rights as third-country nationals granted a subsidiary protection status. However, this is not 

founded in any legal basis and therefore might differ between individuals. 

 

There is very limited protection of vulnerable third-country nationals pending return/removal. The 

assumption is that they have been granted protection in an earlier state if the vulnerability 

requires special attention. 
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Table 22.3: Third-country nationals in detention 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  There is no 
specific 
legislation with 
respect to 
family unity for 
Third-country 

nationals 
pending 
return/removal 
in Malta. 

There is no specific legislation with 
respect to health care for Third-
country nationals pending 
return/removal in Malta381. 
 
However, Legal Notice 320 

promulgated the ‘Reception of 
Asylum Seekers (Minimum 
Standards) Regulations’ with the 
purpose of transposing the 
requirements of the Reception 
Directive. This legal Notice is 
applicable to third-country 
nationals pending return/removal. 
Regulation 11.3: The provision of 
health care shall be subject to the 
condition that applicants do not 
have sufficient means to have a 
standard of living adequate for 
their health. 
 
At the beginning of 2005, the 
Maltese Government published its 
policy, which lays down a number 
of principles. With respect to health 
care, it states that people in 
detention shall be entitled to free 
state medical care and services382.  

Maltese 
legislation does 
not explicitly 
state a right to 
education for 
TCNs pending 

return/removal.  
However, 
according to 
Refugees Act 
Art. 13.2, an 
applicant to 
asylum shall be 
entitled to have 
access to state 
education and 
training. Adult 
TCNs pending 
return/removal 
are not 
mentioned in 
connection with 
the entitlement 
to free state 
education and 
training383. 

Detention: no right to work. 
 
Open Centres: Third-country 
nationals in the open centres 
have access to the labour 
market. The employer must 

obtain a work permit for the 
third-country national. The 
government can grant the 
employer a work permit for 
the third-country national for 
3 months. After 3 months the 
employer must apply again. 
The third-country nationaL 
cannot work for the 
government. 
 
The Employment and 
Industrial Relations Act 
provides a mechanism for 
claiming withheld pay that 
migrants in an irregular 
situation may also access 
provided an employment 
relationship can be proven. 

There is no specific legislation with regards to 
reception conditions for Third-country 
nationals pending return/removal384.  
 
Legal Notice 320 promulgated the ‘Reception 
of Asylum Seekers (Minimum Standards) 

Regulations’ and is applicable to third-country 
nationals pending return/removal. Regulation 
11.1 and 11.2 provide the general rules on 
the material reception conditions:  
(1) reception conditions must always be 
available; 
(2) The material reception conditions shall be 
such so as to ensure a standard of living 
adequate for the health of applicants and 
capable of ensuring their subsistence385. 
 
Financial assistance of €65.22 is provided in 
the open centre every two weeks to those 
who are not working. To receive assistance, 
the third-country national must be registered 
at an Open Centre and sign in 3 times per 
week. In exceptional cases, they may be able 
to collect assistance by registering at the 
Ministry instead386. 

 

Specific for 
vulnerable 
groups 

No. No specific provisions on healthcare 
for children could be identified. It is 
therefore assumed that in Malta the 
same regime applies as for adults, 
meaning that children are entitled 
only to emergency healthcare387. 

All children have 
the right to 
education until 
the 10th grade 
(16 years). 
(Refugee Act. 
Art. 14.1.b.ii). 

No. Legal Notice 320 promulgated the ‘Reception 
of Asylum Seekers (Minimum Standards) 
Regulations’ 11.2: The authorities shall 
moreover ensure that that standard of living 
is met in the specific situation of persons who 
have special needs. 
 

 

                                                
381 FRA Report and Cuadra 
382 Cuadra 
383 http://www.miracle-comenius.org/fileadmin/miracle-project/Minority_Malta.pdf, p. 13. 
384 http://www.unhcr.org.mt/index.php?option=com_content&view=article&id=214%3Aasylum-in-malta&catid=68%3Apersons-of-concern&Itemid=113 
385 http://www.pfcmalta.org/uploads/1/2/1/7/12174934/housasyseekers.pdf 
386 http://www.unhcr.org.mt/index.php?option=com_content&view=article&id=127%3Asubsidiary-protection&catid=68%3Apersons-of-concern&Itemid=113 
387 FRA 
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In Malta, unaccompanied minors are placed 
under the care of the Minister and are 
accommodated in shelters dedicated 
specifically to them, while pregnant and 
lactating women are accommodated at open 
centres housing families or women.388 
 
There are specialised open centres for single 
women, families and unaccompanied minors. 
There are no specific facilities for people with 
disability or psychological issues. 

Actual 
situation 

There are 
sections for 
families in 
detention and 
open centres. 
They stay in 
dorms within 
those sections, 
sometimes with 
several families 
in the same 
room. 

In practice, Third-country nationals 
are provided with free emergency 
care within the national health 
system upon showing the ID card 
they were issued after their release 
from detention centres389. They are 
brought to the hospital if needed. 
 
According to a survey conducted by 
Medicin du Monde, the main 
problem in the open centres is that 
health care professionals and 
asylum seekers are not always 
aware of the entitlement to free 
health care. 
 
According to Picum, the detention 
centres lack medical staff, medical 
equipment, hygiene and translation 
services.  
 
A considerable amount of people 
develop psychosocial problems due 
to the length and conditions of 
detention.390 

All children have 
access to 
education at the 
open centres 
(until 10th 
grade). 
 
There is no 
information 
about the 
access to 
education for 
minors in 
detention. 

The Department of Industrial 
and Employment Relations 
accepts any claim arising from 
an employment relationship 
irrespective of whether such 
relationship is regular or not. 
This, however, would be 
without prejudice to any other 
action that may be taken by 
other departments or entities 
regarding the irregularity of 
the employment 
relationship391. 
 
It is hard to find an employer 
willing to obtain a work 
permit. Sometimes the 
employer will pay for the work 
permit, but it is more often 
that the THIRD-COUNTRY 
NATIONAL  must pay.  
 
Additionally, the open centres 
are located far from 
commercial centres, which 
makes it hard to find 
employment. 

In practice it takes several months before 
families with children are released from 
detention392.  
 
Families live for several years in the open 
centres. 

 

 

                                                
388 FRA Report 
389 FRA 
390 Picum: Access to health care for undocumented migrants.  
391 FRA Report 
392 Picum: Access to health care for undocumented migrants. 
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Table 22.4: Third-country nationals granted temporary humanitarian protection status N393 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  Family members of a person 
granted temporary 
humanitarian protection enjoy 
the same rights and benefits 
as the person receiving it, but 
only if they are in Malta at 
the time of the decision 
(Refugee Act. Art. 14.2.b). 

Access to core state 
medical care, 
especially in the case 
of vulnerable groups 
or persons. (Refugee 
Act. Art. 14.1.b.ii).  
 

Third-country nationals 
with an officially 
postponed return shall 
have access to integration 
programmes, state 
education and training.  
 

Access to employment, 
subject to labour market 
considerations (Refugee 
Act. Art. 14.1.b.ii). 
 
 

The Third-country nationals have the right 
to remain in Malta with freedom of 
movement and to be granted personal 
documents, including a residence permit 
for a period of one year. This residence 
permit shall be renewable (Refugee Act. 
Art. 14.1.b.i).  

Access to core social welfare benefits 
(Refugee Act. Art. 14.1.b.ii). 

The Third-country nationals have access to 
free accommodation in the open centres 
but they can also decide to live 
independently. 

 

Specific for 

vulnerable 
groups  

No.  As in Table 3. No. 

 

  

Actual 
situation 

They are free to choose a 
place of residence. However, 
lack of financial means can 
make it necessary for them to 
stay in the open centres, with 
family/friends or in shelters 
run by NGOs. It therefore 
depends on the condition of 
the shelter provided if they 
can live together as a family. 

There is no 
knowledge about the 
access Third-country 
nationals have to 
health care outside of 
the centres. 

There is no knowledge 
about the extent to which 
Third-country nationals try 
and access education, nor 
on any potential barriers in 
accessing it (children and 
adults included).  

It is difficult for Third-
country nationals to find 
employment in Malta. 
Many Third-country 
nationals search for 
temporary jobs, such as 
in the construction or 
agricultural sectors.  

Some Third-country nationals choose to 
live in the open centres, but it is not 
known how many. Due to the Third-
country nationals weak financial situation 
it is difficult for them to find 
accommodation outside of the centres 
although they are allowed to. 

 

 

Matters relating to the integration, housing and welfare of asylum seekers that generally also applied to third-country nationals pending return/removal find little space 

within the context of the main Refugee Act itself and so have been dealt with through subsidiary legislation. This implies a greater possibility (or risk) of changes being 

made with little parliamentary (and public) scrutiny, considering the nature of the amendment procedures relevant to Acts of Parliament and Legal Notices. The two 

most relevant legal notices are Legal notice 320 of 2005 and Legal Notice 243 of 2008394. 

 

                                                
393 Based on the principle that this group of TCNs are granted the same rights as TCNs granted Subsidiary Protection, as there is no specific legal basis. 
394 http://www.pfcmalta.org/uploads/1/2/1/7/12174934/housasyseekers.pdf 
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22.4 Main reasons for postponement of the return/removal 

 

Persons who cannot be returned mainly for humanitarian reasons (chronic illness, elderly, 

unaccompanied minors etc.), who are attempting to return but cannot because of logistical issues, 

and who have integration potential can be granted a Temporary Humanitarian Protection N status. 

This is an administrative procedure not founded in the legislation and the only option for an official 

postponement.  

 

With regards to human trafficking, Subsidiary Legislation (SL 217.07), transposing European Union 

Council Directive 2004/81/EC, provides for giving victims of trafficking permission to reside in 

Malta for a period of 6 months (renewable). This legislation also provides for a period of reflection 

not exceeding 2 months (prior to the granting of the 6-month residence permit) to victims of 

trafficking so as to give them the opportunity to detach themselves from the influence of the 

perpetrators of the offence and enable them to take an informed decision on the possibility of 

cooperating. In principle, this means that they have a longer time to prepare the return before it is 

enforced. 

 

Apart from this, there are no options for official postponement or delays, although the legislation 

specifically mentions the existence of technical obstacles to the return. 

Table 22.5: Overview of main reasons for postponement of return/removal or prolonging the period for 
voluntary return 

Main groups Description Legal basis  Estimated 
number 
(2011) 

Legal/humani
tarian 

Applicant should not be returned due to medical reasons. None 552  

third-country national cannot be returned due to 
humanitarian reasons. 

 

Practical or 
technical 

Difficulties in identifying the country of origin. Ref.Act. 17.1 - 

Difficulties in obtaining the necessary travel 
documentation. 

Ref.Act. 17.1 - 

The person is considered stateless.  Ref.Act. 17.1 - 

   

Policy choice The third-country national is a minor.   
The third-country national is a trafficking victim. Subsidiary 

Legislaion 
(217.07) 
 

2002 – 2010: 
10395 

 
 

22.5 The right to legal stay 

 

22.5.1 Possibilities for obtaining the right to legal stay 

 
It should be noted that the Temporary Humanitarian Protection N is a legalisation, although it can 

be withdrawn when the obstacles for the return cease to exist. Apart from this, there are no 

specific instruments designed to grant third-country nationals pending return/removal access to 

legalisation. They can still go through the same channels as all other third-country nationals.    

 

Table 22.6: Possibilities for obtaining a right to legal stay 

Criterions Legal basis Numbers 

receiving 

(2011) 

                                                
395 Malta Action Plan on Combating Human Trafficking: http://ec.europa.eu/anti-

trafficking/download.action;jsessionid=51hwPXlJh4TngSt8cmgpDqxXQ6hpLV1xprxgp9YVY2yfl2VnDDPF!-180460424?nodeId=9b748a40-

54d4-4b0b-8662-c3c1adfe2fa7&fileName=Malta+Action+Plan+on+Combating+Trafficking+in+Persons+October+2011-

December+2012.pdf&fileType=pdf 
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Change in the situation of the THIRD-COUNTRY 

NATIONAL. 
None. - 

Change in the situation in the country of return. None. - 

Marriage with a Maltese citizen. Family Reunification 

Regulations, Art. 4. 

- 

Temporary Humanitarian Status N awarded to former 

failed applicants for international protection because they 

have completely exhausted the asylum procedure.396 

No legal basis, but mentioned in 

an interview with the Refugee 

Commissioner and EMN Malta 

Annual Policy Report 2010. 

552 

 

 

22.5.2 Rights granted to third country nationals who have obtained a legal right to stay 

 

Third-country nationals with Temporary Humanitarian Status N have basically the same rights as 
third-country nationals with humanitarian protection, as described in Table 4. However, since the 
status is not really defined in the law it is difficult to say with certainty what the rights actually are 

and if various entities will be aware of them and respect them. The third-country nationals with 
Temporary Humanitarian Protection N are further obliged to sign an agreement stating that they 
will make efforts to integrate into Maltese society. 
 

 

22.6 Effects of the current legal basis and actual situation for third country nationals pending 

return/removal 

 

22.6.1 Fostering the protection of the human rights  

 

In 2010 Amnesty International published a report about the worrisome situation in the Maltese 

asylum shelters. Amnesty mentions that third-country nationals in the detention centres feel they 

are treated like criminals and experience mental health problems.  According to Amnesty, the open 

centres are overcrowded, inadequately staffed, and have a lack of hygienic facilities397.  

 
From a legal perspective, third-country nationals living in the open centres do not exist in terms of 

legislation. They are subjected to ad hoc policymaking instead of clear legal entitlements. This 

makes it very hard for the third-country nationals to understand what rights they have.  

Accordingly, Amnesty criticised the Maltese rights of the third-country nationals in the appeal 

phase. Decisions regarding asylum applications and detention can only be challenged before the 

Immigration Appeals Board, which is not part of the judiciary. According to Amnesty, this 

contravenes Article 5(4) of the European Convention on Human Rights, which provides for 

automatic judicial review of detention398. 

 

One of the government officials values the Maltese policy where people with no official status have 

access to the labour market and accordingly have the possibility to make a living as long as they 

cannot be returned to their country of origin. Malta is considered unique when it comes to the right 

to work for third-country nationals without a valid residence permit. However, the main reason the 

government provides relatively broad rights to third-country nationals pending/postponed return is 

because the process of return can last several years. This results in third-country nationals who 

start the process of integration in Maltese society, but are uncertain about when to return to their 

country of origin. This is especially difficult for children of third-country nationals with 

postponed/pending return who grow up in open centres. So even though Malta has generous 

regulations in regards to labour market policies for third-country nationals pending/postponed 

return, it does not protect the human rights situation of third-country nationals on the island.   

                                                
396 Malta Annual Policy Report 2010: http://emn.intrasoft-

intl.com/Downloads/prepareShowFiles.do;jsessionid=54D1CEB0B591F7C00E082FCD3E131580?entryTitle=01. Annual Policy Report 2010, p. 41 
397 http://www.amnestyusa.org/research/reports/annual-report-malta-2010 

398 http://www.amnestyusa.org/research/reports/annual-report-malta-2010 
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22.6.2 Public opinion 

 

The generous facilities for third-country nationals pending/postponed return are not fully accepted 

in society. Third-country nationals are often subject to discrimination in the labour market and in 

public life. In particular, third-country nationals with an African background face discrimination, yet 

Maltese nationals have a more positive attitude towards those with an Eastern European 

background. With regards to the public opinion of the asylum process as a whole, one of the 

respondents mentioned that a greater part of society wants to speed up the asylum process rather 

than improving the conditions under which third-country nationals currently live.   

 

22.6.3 Secondary movements and pull factors 

 
Between 2007 and 2011, Malta received the highest number of asylum seekers compared to their 

national population (20.1 asylum seekers per 1000 inhabitants). This is due to the fact that Malta 

attracts many irregular migrants that hope to be relocated to either Europe's main land or the US. 

However, third-country nationals pending return/removal are not eligible for these relocation 

programs and must return to their country of origin. 

 

Due to its geographical location the only way to leave Malta is by boat or plane. In the past, third-

country nationals pending return/removal tried to go to Italy by boat. However, since they were 

not allowed to leave the country, this was considered an illegal act and the third-country nationals 

were (again) detained. Another possibility to leave Malta is by plane, which is difficult because one 

needs valid travel documentation. There have been incidents of migrants falsifying their travel 

documents in an attempt to leave the country.  

 

It seems to be the geographical location of Malta more than its current legislation and practices for 

third-country nationals pending return/removal that acts as the pull-factor for coming to Malta.  

 

 

22.7 Data sources 

 

22.7.1 Respondents 

 
Ministry of Home and Parliamentary Affairs 

Arditis 

Agency for the Welfare of Asylum Seekers 

Emigrants Commission 

 

22.7.2 Documents 

Amnesty International: Annual Report Malta 2010: 

http://www.amnestyusa.org/research/reports/annual-report-malta-2010 

 

Cuadra, C.B. (2010). 'Policies on Health Care for Undocumented Migrants in Malta'. 

 

EMN: Malta Annual Policy Report 2010: http://emn.intrasoft-

intl.com/Downloads/prepareShowFiles.do;jsessionid=54D1CEB0B591F7C00E082FCD3E131580?ent

ryTitle=01. Annual Policy Report 2010 

 

EMN: Malta: The different national practices concerning granting of NON-EU HARMONISED 

PROTECTION STATUSES: http://emn.intrasoft-

intl.com/Downloads/prepareShowFiles.do;jsessionid=834E8934782AA25A4D5B91224A68AF64?ent

ryTitle=08_The different national practices concerning granting of NON-EU HARMONISED 

PROTECTION STATUSES 
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Fundamental Rights Agency: Fundamental Rights of migrants in an irregular situation in the 

European Union.  

 

Malta Action Plan on Combating Human Trafficking: http://ec.europa.eu/anti-

trafficking/download.action;jsessionid=51hwPXlJh4TngSt8cmgpDqxXQ6hpLV1xprxgp9YVY2yfl2VnD

DPF!-180460424?nodeId=9b748a40-54d4-4b0b-8662-

c3c1adfe2fa7&fileName=Malta+Action+Plan+on+Combating+Trafficking+in+Persons+October+20

11-December+2012.pdf&fileType=pdf 

 

Picum: Access to health care for undocumented migrants. 

 

http://www.pfcmalta.org/uploads/1/2/1/7/12174934/housasyseekers.pdf 

 

UNHCR: Malta Fact Sheet 2011 

http://www.unhcr.org.mt/index.php?option=com_content&view=article&id=487&Itemid=110 

 
http://www.miracle-comenius.org/fileadmin/miracle-project/Minority_Malta.pdf, p. 13. 

 

http://www.unhcr.org.mt/index.php?option=com_content&view=article&id=214%3Aasylum-in-

malta&catid=68%3Apersons-of-concern&Itemid=113 

http://www.unhcr.org.mt/index.php?option=com_content&view=article&id=214%3Aasylum-in-malta&catid=68%3Apersons-of-concern&Itemid=113
http://www.unhcr.org.mt/index.php?option=com_content&view=article&id=214%3Aasylum-in-malta&catid=68%3Apersons-of-concern&Itemid=113
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23. THE NETHERLANDS 

23.1 Summary 

 

 With respect to the “scope of rights” there are three separate categories of third-country 

nationals (TCNs) pending return/removal in the Netherlands: 

o Third-country nationals whose return is officially postponed, and who are therefore 

legally residing in the Netherlands; 

o Third-country nationals who have their return pending and are illegally staying in the 

Netherlands, and so fall under the linking principle; 

o Third-country nationals who have their return pending and who committed a crime or 

are considered a danger to the Dutch society, and thus have been declared 

undesirable.  

 

 Third-country nationals with an official postponement are provided with a document formally 

stating their residence rights. The other two categories have no documentation.   

 

 Third-country nationals with official postponement have full access to healthcare provisions 

and they have access to the labour market in case their postponement lasts longer than 6 

months. They stay in the asylum centres where they receive the same financial allowance as 

asylum seekers receive.    
 

 Third-country nationals that fall under the provisions of the Linking act are not entitled to 

social benefits, except for education for children under 18, juridical assistance and necessary 

medical care. They either live in freedom limiting locations (if they cooperate on their return) 

or in immigration detention (when hindering departure).  
 

 Third-country nationals who have been declared undesirable also fall under the provisions of 

the Linking act, but family unity is not protected and they can be imprisoned just for being on 

Dutch territory. 
 

 All third-country nationals, regardless of their status, have the right to legal assistance and 

education for children (up to 18 years). 
 

 The main reasons for postponing the return/removal are humanitarian reasons, such as no 

return to countries where a person faces serious harm, medical reasons and victims of 

trafficking. Postponement for technical (practical) reasons, including the absence of travel 

documentation, appeal and the accusation of a crime, also occur.  
 

 The return for a certain group of third-country nationals can collectively be postponed in cases 

when there is a period of uncertainty in a certain country (removal moratorium) or when there 

is a large influx from a particular area (decision moratorium).  
 

 There are several possibilities for obtaining a temporary residence permit that is specifically 

constructed for situations in which return is not possible even though the third-country 

national cooperates on the return (see table 2). 

Table 23.1: General overview of the rights of Third-country nationals pending return/removal 

Family unity Healthcare Education  Labour market Living 

It is a priority 

to protect 
family unity, 
yet the 
Netherlands 
has been 
criticised for 
not ensuring 
that families 
can stay 

Same healthcare 

provisions as Dutch 
citizens when 
return is officially 
postponed. 
 
Otherwise only 
necessary 
healthcare. 
 

Children full 

access until 
18 years. 
 
Adults do 
not have 
access to 
education. 

Only when the 

official 
postponement 
lasts longer 
than 6 months. 
 
Otherwise, no 
access to labour 
market. 

For Third-country nationals facing 

official postponement: in the same 
centres as asylum seekers, and 
they also receive pocket money.  
 
Third-country nationals under the 
provisions of the linking act: in 
freedom limiting locations or 
detention. 
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together.  Children have full 
access. 

For Third-country nationals 
declared undesirable nothing is 
provided. 

 

Table 23.2: Overview of the possibilities for obtaining right to legal stay  

Medical 
reasons 

Fruitless 
attempt to 

leave 

Unaccompanied 
minor 

Collective legal right 
to stay 

Third-country 
nationals declared 

'undesirable' 

Third-country 
nationals 
staying in the 
Netherlands 
for three 
years for 
medical 
reasons may 

be eligible for 
a 'not- 
guilty' 
permit. 

Third-country 
nationals who 
cooperate on 
the return, but 
the attempts 
have been 
fruitless may be 
eligible for a 

'not- guilty' 
permit. 

Unaccompanied 
minors who are 
'out processed', 
have stayed in 
the Netherlands 
for more than 
three years, and 
have cooperated 

with the 
authorities may 
be eligible for a 
'not- guilty' 
permit. 

The collective 
postponement decision 
(removal moratorium or 
decision moratorium) 
lasts for one year. Each 
case is then reopened 
and if the situation is still 
unsafe, a categorical 

protection principle is 
applied and the Third-
country national receives 
a temporary residence 
permit. 

In cases when the 
TCN has stayed in 
the Netherlands for a 
consecutive period of 
10 years, they will 
undergo a 
'sustainability check', 
which checks if there 

is an exceptional 
situation so they can 
be granted a 
residence permit. 

 

 

23.2 Categories of third-country nationals pending return/removal 

 
The Aliens Act 2000 (Vreemdelingen Wet 2000 or Vw 2000) is the main Act determining the status 
of the Third-country nationals pending return/removal. The Act was introduced in April 2001 and 
aims to improve the quality of decisions of those who can or cannot stay in the Netherlands. 
Additionally, it aims to simplify the system of residence permits, to shorten the amount of 

procedures and to shorten the length of procedures.399 The Vreemdelingencirculaire (Vc) outlines 
the policies derived from the Aliens Act.  

 

The Act identifies three different categories of third-country nationals pending return/removal. 

  

The first category includes third-country nationals who cooperated in the asylum process, but 

whose return is postponed due to reasons they cannot influence. It includes third-country 

nationals who cannot be returned for medical reasons, as well as those who cannot return because 

they experienced difficulties in obtaining relevant travel documentation. These third-country 

nationals are considered to be legally staying in the Netherlands. 

 

The second category includes third-country nationals who received a return order but who did not 

cooperate in their removal process. They are considered illegally staying in the Netherlands and 

therefore fall under the Benefit Entitlement Act, also known as 'Linking Act' (Koppelingswet).400 The 

law was introduced in 1998 and links the entitlement of third-country nationals  to benefits and 

facilities to their residence status. This means that third-country nationals who are illegally staying 

on Dutch territory are not entitled to social benefits, except for education for children under 18; 

juridical assistance and necessary medical care (Vw 2000, Art. 8,9,10 and 11).  

 

The third category consists of third-country nationals who are not allowed to stay on Dutch 

territory, mainly because they have committed a criminal offence. If a decision declaring someone 

an undesirable alien (sometimes known as an exclusion order) is imposed on a person, they are no 

longer allowed to stay in the Netherlands.A particular group of third-country nationals who are 

declared undesirable are the so called '1F-ers'. 1F refers to the Article in the Refugees Act, which 

states that even though the third-country national is a refugee, the Refugees Act is not applicable 

because the person committed crimes against humanity and/or war crimes. These third-country 

nationals typically came from Afghanistan to the Netherlands in the end of the 1990s fleeing the 

                                                
399 InburgerNet: http://www.degeschiedenisvaninburgering.nl/beleid/bel011.html 
400 Asher, H., (2009), 'No More Undutchables: The Dutch Linking Act of 1998 as a Test Case of the Change in the Dutch Immigration 

Policy', Working Paper of the Helmut Kohl Institute for European Studies, p.3; Accessed at: 

http://www.ef.huji.ac.il/publications/Asher.pdf 
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Taliban regime. Currently, there are still people living under the 1F principle, but the amount of 

new 1F-statuses drastically decreased when the number of refugees from Afghanistan decreased. 
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Table 23.3: Overview of categories of Third-country nationals pending return/removal 

 Postponed Return Illegally staying  

(Linking Principle) 

Declared undesirable  

Categories 

 

Cases where it has officially 
been recognised that the 
return of the TCN to their 
country of origin must be 
postponed for humanitarian, 
legal or practical reasons not 
under the control of the TCN 
(Aliens Act Vw. Art. 8.j and 
Vw. Art. 64). 
 
 

The TCN did not leave the 
country within the time 
frame of 28 days and did 
not cooperate on the 
return. The TCN is 
considered illegally staying 
in the Netherlands (Aliens 
Act Vw. Art.62).  

The TCN cannot be 
granted a residence permit 
because they were                                   
accused of a crime and/or 
considered a danger to the 
Dutch society. They cannot 
be returned to their 
country of origin or a third 
country because this 
would be a violation of Art. 
3 ECHR. They are 
unwanted on the Dutch 
territory (Vw. Art. 67 and 
Vc. A5). 

Expected 
numbers 
(2010) 

Only registered for persons 
granted postponement for 
medical reasons. According to 
the statistics there were only 
20 such cases in 2010.401  

No specific statistics. 

In freedom limiting 
locations: 510. Almost half 
of them have been there 
for more than 12 weeks.402  

Amount of TCNs leaving 
the Netherlands through 
detention, Jul – Dec 2010: 
4,020.403 

Total is unknown.  

In Feb 2012 there were 
810 TCNs with 1F status 
(this is a subcategory), 
and 6 received 1F status in 
2011. 

  

 

 

 

Documents 
stating 
their right 
to stay? 

They have a W-document, 
which is an identity card 
commissioned by the 
Immigration and 
Naturalisation Service (IND). 

It is the same document 
asylum seekers receive.  

If they have a passport, they 
receive a sticker in their 
passport stating: General 
Residence Note 
(Verblijfsaantekening 
Algemeen) or they receive a 
letter from the IND stating 
that their return is 
postponed.404 

NO NO 

 

 

 

23.3 Overview of the rights and the actual situation 

 

An official postponement of the return grants the third-country national some important additional 

rights, the most important being the right to stay in the more open asylum centres, full access to 

healthcare and the right to work. 

 

Third-country nationals under the Linking Principle have more or less the same rights as any 

illegally staying third-country national, apart from access to necessary healthcare and 

accommodation (although the latter can be freedom limiting and sometimes includes detention). 

                                                
401 Numbers based on the Motie Spekman in Rapportage Vreemdelingenketen juli – december 2010  
402 Factsheet Cijfers en Toelating VBL: http://www.rijksoverheid.nl/documenten-en-publicaties/brochures/2011/11/10/factsheet-cijfers-

en-toelichting-vrijheidsbeperkende-locatie-vbl.html 
403 Rapportage Vreemdelingenketen juli – december 2010. See: http://www.rijksoverheid.nl/documenten-en-

publicaties/rapporten/2011/04/15/rapportage-vreemdelingenketen-juli-december-2010.html 
404 Vluchtelingenwerk: Introductie Art. 64 
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Third-country nationals who have been declared undesirable do not have access to 

accommodation.
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Table 23.4: Postponed Return405 

 Family unity Healthcare Education Labour market Reception conditions Other 

Rights  If possible, brothers 
and sisters are 
sheltered together (Rva 
Art. 11 par. 5). 
 

 

Full access to healthcare 
provision, except for very specific 
treatment like Invitro Fertilisation 
(IVF) and gender reassignment 
surgery (Constitution Art. 22 – 

letter Minister to parliament on 
4th of May 2001).406407 

 
 

No access to education for 
adults. 
 

If the postponement lasts 
longer than 6 months then 
the TCN has the right to 
work if the employer 
applies for a work permit 

(Law on Alien Employment 
Art. 1.e).  
 
The TCN is not allowed to 
work more than 24 weeks 
(Law on Alien Employment 
Art. 11 par. 3). 

Third-country nationals have 
the right to stay in the asylum 
centres facilitated by the COA 
(Rva Art. 9408, Vc wbv 2004/59 
and A4/7.2.1.1 Vc).  

 
They receive the Asylum-seeker 
Allowance (Regeling 
Verstrekkingen asielzoekers 
(RVa)). The amount they 
receive depends on their 
situation (Vw Art. 11 par. 2).  
 

 

Specific for 
vulnerable 
groups  

The child has the right 
to live with the parents 
in the asylum centre 
(Rva Art. 11 par. 4). 

In case of postponed return for 
medical reasons, the TCN 
receives necessary treatment in 
the Netherlands. 

All children have the right to 
education irrespective of 
their status. They have right 
to a compensation of 316 
euro for schoolbooks409 (Vw. 
Art. 10).  
 

No. No.  

Actual 
situation 

Most of the asylum 
centres have family 
rooms where the 
nuclear family can stay 
together. 

In practice, healthcare insurance 
companies do not trust the labels 
given to the Third-country 
nationals granting them the right 
to healthcare, so the Dutch 
government is aiming to provide 
a residence pass together with 
the decision for postponement.   
 
Problems are identified with the 
system, such as language 
barriers and inadequate 
education about utilisation of the 
system.410 

The asylum centres do not 
have facilities where 
children can do homework, 
there are not enough 
computers, children have 
little privacy and there is 
continuous unrest, which 
results in sleeping and 
concentration problems.411 

Many (failed) asylum 
seekers work in the 
agricultural sector as 
seasonal workers. 

In general they stay in the 
centres (unless they abscond 
and become illegally staying), 
with access to the services 
provided at the centres. 

 

                                                
405 They more or less live as asylum seekers, so we refer to the situation of asylum seekers, as there is no specific information on the ones being postponed. 
406 Landelijk informatie- en adviespunt over de zorg aan illegalen: http://www.lampion.info/informatie/wetgeving/79/923/ 
407 Loes van Willigen (2009): Zorg voor Asielzoekers met Psychische Problemen, p. 42 
408 Regeling Verstrekking Asielaanvragen: http://www.st-ab.nl/wettennr05/0445-007_Regeling_verstrekkingen_asielzoekers_en_andere_categorieen_vreemdelingen_2005_Rva_2005.htm 
409 PICUM’s Main Concerns about the Fundamental Rights of Undocumented Migrants in Europe (2010) 
410 HUMA network: ACCESS TO HEALTHCARE FOR UNDOCUMENTED MIGRANTS AND ASYLUM SEEKERS IN 10 EU COUNTRIES. 
411 Leraar24: http://www.leraar24.nl/dossier/1869 



 

 

 

273 

 

 

Table 23.5: Rights for the illegally staying and falling under  the provisions of the Linking Act 

 Family unity Healthcare Education Labour market Reception conditions Other 

Rights  If a family with minor 
children is resisting 
departure from the 
Netherlands, one of the 
parents (usually the father) 

can be imprisoned. The 
children stay in the Freedom 
Limiting Location.412 
 

 

The right to healthcare is an exception 
from the linking principle in the Aliens 
Act (Vw. Art. 10 par. 2), meaning that 
Third-country nationals have access to 
care that is considered medically 

necessary. This includes life-
threatening conditions, situations 
involving the permanent loss of 
essential functions, infectious diseases 
and psychological problems that could 
lead to aggressive behaviour, ante- 
and post-natal monitoring, preventive 
services and child immunisation, as 
well as situations where a health 
professional considers that treatment 
is medically necessary and 
appropriate.  
 
The principle remains that Third-
country nationals are responsible for 
paying for the care they receive unless 
they can prove that they cannot do so.  
 
Immigration Detention:  
Third-country nationals in prison fall 
under the penitentiary regulation, 
which also covers access to healthcare 
(PBW Art. 41 and 42)413.  

No education for 
adults (Vw. Art. 
10 par. 2). 
 

No right to work 
(Law on Alien 
Employment 
Art. 2 par. 1). 
 

Freedom Limiting Location:  

A third-country national cooperating on the 
return is transferred to a freedom limiting 
location. They can leave the location, but 
not the territory of the municipality. 
Additionally, they must report to the centre 
every day. The third-country national can 
stay in the freedom limiting location for up 
to 12 weeks. The location itself is run by the 
Central Organisation for Asylumshelter 
(COA) (Vw 2000, Art. 56). 

Immigration Detention:  

Third-country nationals obstructing their 
departure from the Netherlands and who 
have a prospect of returning to the country 
of origin are imprisoned. The third-country 
national can stay in prison for the length of 
6 months, but this period can be extended 
up to a total of 12 months (Vw. 2000 Art. 
59). 

Departure Centre: 

As soon as the third-country national is 
ready to leave the Netherlands, they are 
transported to a Departure Centre to wait 
for their flight. They are not allowed to 
leave the Departure Centre414 (Vw. 2000 
Art. 59).  

All Third-

country 
nationals 
illegally 
residing 
have the 
right to legal 
assistance 
(Vw. Art. 10 
par. 2).  

 

Specific for 
vulnerable 
groups  

Immigration Detention: The 
IVRK (art. 37) states that 
the government can only 
detain children as a last 
resort measure and the 

Since the introduction of the new 
legislation for Youth Care, children 
have full access to healthcare (Wet op 
de Jeugdzorg, Art. 6, 19, 20, 23, 24, 
27 and 39)415.  

Same as Table 
4. 
 

 There have been cases of vulnerable 
groups, like pregnant women, victims of 
torture, elderly etc., living in Immigration 
Detention.416  

 

                                                
412 No specific legislation, but policy mentioned on official government website: http://www.rijksoverheid.nl/onderwerpen/terugkeer-vreemdelingen/terugkeer-illegale-vreemdelingen-en-uitgeprocedeerde-
asielzoekers/opvanglocaties-en-begeleiding-bij-vertrek 
413 Penitentiaire Beginselenwet: Detention Act: http://www.st-ab.nl/wetten/0230_Penitentiaire_beginselenwet_Pbw.htm 
414 Website of the Government of the Netherlands: http://www.rijksoverheid.nl/onderwerpen/terugkeer-vreemdelingen/terugkeer-illegale-vreemdelingen-en-uitgeprocedeerde-asielzoekers/opvanglocaties-en-begeleiding-bij-vertrek 
415 Info.nu.nl: http://mens-en-samenleving.infonu.nl/diversen/29800-kinderrechten-in-nederland-illegale-kinderen.html 
416 Amnesty International: VREEMDELINGENDETENTIE IN NEDERLAND: HET MOET EN KAN ANDERS 



 

 

 

274 

 

detention must be as short 
as possible (see also Vc. 
A6/1.5). 

 
Midwives are reimbursed 100%. 

Actual 
situation 

The authorities aim to not 
imprison families with minor 
children; this takes top 
priority. However, in 2008 
the government decided to 
allow families with minor 
children to be imprisoned 
two weeks before departure. 
By doing so, the 
government is trying to 
prevent families from 
disappearing before the 
return.  
 
In a report about the 
Netherlands, the 
Commissioner for Human 
Rights of the Council of 
Europe stated that the 
government should provide 
alternatives to detention, 
keep families united and not 
detain minor children.417 

Since January 2009, healthcare 
providers are partially reimbursed for 
the care they provide to Third-country 
nationals, regardless of their status. 
The partial compensation could lead to 
doctors refusing treatment, although 
no cases have been identified. 
 
Is it left to the discretion of the doctor 
to assess if medical treatment is 
necessary, which makes it difficult to 
ensure proper protection.418 
 
Various individual caregivers as well as 
institutions are still not aware of the 
regulation, and therefore 
undocumented migrants run the risk of 
being refused treatment.419 
 
Many undocumented migrants are not 
acquainted with the Dutch healthcare 
system and are unaware of their legal 
right to medically necessary care420. 
 
The quality of the services in detention 
centres has often been questioned421. 

Children attend 
a nearby school 
in freedom 
limiting 
locations and 
immigration 
detention.  

No information 
about whether 
they actually 
work. The 
accommodation 
in freedom 
limiting centres 
will however 
make it 
complicated to 
regularly attend 
work. 

The regulation in the detention centre is 
based on the Penitentiaire Beginselenwet 
(the penitentiary law), which means that 
disciplinary rules (like body checks and 
isolation cells) are part of the regime.422 

Contrary to prisoners convicted under 
criminal law, Third-country nationals are 
excluded from activities focusing on 
resocialisation (because the Third-country 
nationals are not supposed to integrate in 
Dutch society).423 

If return has not been possible after the 
maximum period of detention, then the 
Third-country national is released and can 
end up illegally staying in Dutch society. 

  

 

 

 

 

 

 

                                                
417 PICUM’s Main Concerns about the Fundamental Rights of Undocumented Migrants in Europe (2010) 
418 HUMA network: ACCESS TO HEALTHCARE FOR UNDOCUMENTED MIGRANTS AND ASYLUM SEEKERS IN 10 EU COUNTRIES. 
419 HUMA network: ACCESS TO HEALTHCARE FOR UNDOCUMENTED MIGRANTS AND ASYLUM SEEKERS IN 10 EU COUNTRIES. 
420 HUMA network: ACCESS TO HEALTHCARE FOR UNDOCUMENTED MIGRANTS AND ASYLUM SEEKERS IN 10 EU COUNTRIES. 
421 HUMA network: ACCESS TO HEALTHCARE FOR UNDOCUMENTED MIGRANTS AND ASYLUM SEEKERS IN 10 EU COUNTRIES. 
422 Amnesty International: VREEMDELINGENDETENTIE IN NEDERLAND: HET MOET EN KAN ANDERS  
423 Amnesty International: VREEMDELINGENDETENTIE IN NEDERLAND: HET MOET EN KAN ANDERS 
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Table 23.6: Third-country nationals declared undesirable 

 Family unity Healthcare Education Labour market Reception conditions Other 

Rights  In cases of Third-country 
nationals who have been 
declared undesirable, often it is 
only the father that has 
received this status and is 
refused asylum (Vw C2 6.3). 
 
The other parent and the 
children can apply for asylum 
on individual grounds and the 
result will not be affected by the 
case of the father, neither will 
his case be affected by the 
result of the application of the 
remaining family (Vw C2 6.3). 

Same as 
table 5. 
 

Same as table 5. 
 

Same as table 5. 
 

They have no right to 
accommodation or social 
benefits. 

 

 

 

 

They can be convicted for up to 6 
months in prison simply for being on 
Dutch territory (Vw. 63.1).424 

 

Specific for 
vulnerable 
groups  

No. No. No. No. No. Former child soldiers can also  be 
declared undesirable. Human rights 
organisations, like Amnesty, firmly 
oppose this stance of the Dutch 
government as they see former child 
soldiers as victims of human rights 
violations. 

Actual 
situation 

Often the wife and children 
have a residence permit, but 
the father doesn't. Either the 

father tries to go back to the 
country of origin (without his 
family) or he lives illegally in 
the Netherlands (with his 
family).  

Expected to 
be the same 
as table 5. 

Children attend school, 
but are heavily 
affected by the family 

circumstances.  

With help of NGOs, 
some Third-country 
nationals who had 

been declared 
undesirable were 
allowed to do 
voluntary work.425 

They are effectively living 
like any other illegally 
staying Third-country 

nationals, depending on 
charity or clandestine 
work. 

In reality they are rarely convicted. 
Instead the authorities tolerate their 
stay on Dutch territory, even though 

they do not exist in the legal system. 
 
The Refugee Council does not assist 
the Third-country nationals who have 
been declared undesirable. 

                                                
424 Deciana Speckmann (2011): Balancing exclusion, prosecution and non-refoulement: the application of article 1F of the Refugees Convention in The Netherlands. 
425 nos.nl: http://nos.nl/artikel/363794-portret-rafiq-naibzay.html 
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23.4 Main reasons for postponement of the return/removal 

 

Several circumstances can lead to a postponement of the return/removal. However, only when the 

third-country national cooperates and the postponement and the delay is not the fault of the third-

country national can it lead to a new status (official postponement). Official postponement cannot 

be obtained if the third-country national has committed a crime against humanity, although a 

delay in or the impossibility of return/removal is possible. 

 

As seen in the table below, medical conditions, appeals, the situation in the country of return and 

practical obstacles are among the reasons for a postponement.  

 

The removal is postponed in cases where the medical conditions of Third-country nationals do 

not allow them to travel. In order to request a postponement for medical reasons, a third-country 

national needs a medical declaration from a doctor (not older than 6 weeks). The IND consults the 

Office for Medical Consultation426, which can take approximately three months. In these three 

months the third-country national does not have the right for shelter. The person receives an 

official postponement (or not) based on the advice of the Office for Medical Consultation.  

 

When a third-country national appeals the removal decision, (s)he can stay in the Netherlands, 

keeping his/her right for shelter during the appeal phase. Currently the Dutch government is trying 

to decide on the appeal as fast as possible (preferably one day) to limit the period of sheltering.  

Table 23.7: Overview of main reasons for postponement of return/removal or prolonging the period for 
voluntary return 

Main groups Description Legal basis  Estimated 
number 
(2011) 

Legal/humani
tarian 

A third-country national may not be returned to a country 
where (s)he will be at risk of the death penalty or of being 
subjected to torture or inhuman or degrading treatment or 
punishment, or where the alien will not be protected 
against being sent on to such country. If they are a threat 
to the Dutch society and hence cannot be granted 
protection, they will be declared "undesirable". 
 

Vw. Art. 29 N/A 

 TCN has the right to stay or the return/removal is 
postponed in the period in which the TCN is granted the 
possibility to report a crime related to human trafficking 
(Art. 273f of WvS). The TCN has three months to consider 
whether he or she wants to report the crime. 

Vc. Art. B9  2009: 909427 

Removal will be omitted as long as it is irresponsible to 

travel in light of the health situation of the alien or one of 
its family members. The TCN can legally reside in the 
Netherlands for the period of their treatment, or for a 
maximum of one year. After one year, the TCN can apply 
for a regular residence permit for medical treatment, 
which is a temporary residence permit for a maximum of 
two years under strict conditions. 428  

Removal of Third-country nationals with the need for 
tuberculosis treatment is postponed so they can finish 
their treatment.  

If a woman is pregnant then she has the right to 
postponement of six weeks before delivery and six weeks 
after delivery. 

B14/3.2.2.3 
Vc and Vw. 
Art. 64 
 
 
 
 
 
 
 
 
 
 
 
 

600 
(including 
family 
members)  

The third-country national appeals the return decision 
made by the court. The third-country national may stay in 
the Netherlands waiting for the outcome of its process. 

 
None 

Practical or 
technical 

The third-country national has tried to leave the country 
but the attempts have been fruitless (i.e. the necessary 

B14/3/2 Vc. N/A 

                                                
426 Separate agency of the IND: http://www.ilegalevrouw.nl/?id=205#B 
427 Rapportage Mensenhandel 2010 
428 Vluchtelingenwerk: Introductie Art. 64 
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travel documentation cannot be obtained, the country of 
origin does not cooperate or people are considered 
stateless). 

   

Third-country nationals illegally residing in the 
Netherlands and who commit a crime are imprisoned in 
the Netherlands (VRIS protocol). Under the VRIS protocol, 
the removal process starts during criminal detention. Four 
months before release, the Third-country nationals are 
transferred to a special Detention Center in Alphen aan de 
Rijn, where activities to leave the country start429. 
 

VRIS 
Protocol 

N/A 

   

Policy choice Removal Moratorium:  The authorities collectively 
postpone the decision for the removal of asylum seekers 
from a specific country because there is a period of 
uncertainty in the country of origin.  

Decision Moratorium: The decision for asylum applications 
is collectively pending because there is an influx from 
asylum seekers from a particular area. The government 
cannot handle all the applications within the time frame. 
This so-called Decision Moratorium lasts for a maximum of 
one year.  

Vw Art. 45 
 
 
 
 
 
 
 
Vw. Art. 43 

Applicants 
falling under 
Removal 
Moratorium in 
Dec. 2011: 
Libya: 200 
Syria: 240  

 

23.5 The right to legal stay for Third-country nationals pending return/removal 

 

23.5.1 Possibilities for obtaining the right to legal stay for third-country nationals pending return/removal 

 

There are special provisions for possible access to legal stay for two of the three categories of 

third-country nationals pending return/removal: 

 the 'not-guilty' permit mainly relevant for third-country nationals with an official 

postponement of their return/removal, as official postponement is only granted if the third-

country national has cooperated in the return; 

 a specific regulation allowing third-country nationals declared 'undesirable' to have the 

possibility of legalisation assessed after 10 years. 

 

This means that third-country nationals who fall in the second category of those pending 

return/removal who do not cooperate on their return (See Section 23.2 and Table 23.3) will not 

have access to legalisation unless they submit a new application on a new ground or with new 

information. 

Table 23.8: Possibilities for obtaining a right to legal stay   

Criterions Legal basis Numbers 

receiving 

(2011) 

Obtainment of 'Not-Guilty' Permit (Buitenschuld Vergunning )430 

Sick Third-country nationals who stayed in the Netherlands on a residence 

permit for medical treatment for three years are possibly eligible for a non 

guilty permit. 

 

If attempts to leave the Netherlands have been fruitless, Third-country 

nationals may be eligible for a 'not-guilty' permit if they meet the following 

requirements: 

- third-country national cooperated with IND, DTV and IOM;  

- there are facts in support of the claimthat the third-country national 

cannot obtain necessary documents; 

- third-country national resides in the Netherlands and there is no 

 

Vc. 
B14/3.2.2.3 
and Vw. Art. 
64 

 

 

 

 

 

Vc. B14/3.1  

Vc. B14/3.2  

 

 

After first 

decision: 20 

(less than 5 

due to  

statelessness) 

 

After appeal: 

10 (less than 

5 due to 

statelessness)  

                                                
429 http://www.iom-nederland.nl/dsresource?objectid=1443 
430 The Non Guilty Permit is a regular residence permit, with the notification 'residence in the Netherlands 

because the alien is not accountable for being unable to leave the Netherlands'. 
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chance of applying for other type of residence permit; 

- No contra indications or grounds for denial.  

 

Unaccompanied minors who are 'out processed' may receive a not guilty 

permit if they meet the following prerequisites:  

- Stayed in the Netherlands for 3 years without starting the removal 

process; 

- are younger than 18 years after these 3 years; 

- cooperated in the process of finding residence in the country of 

origin; 

- cooperated in the process of identifying themselves  and their 

nationality; 

- cooperated in the process of identifying their age. 

 

 
B14/3 1 Vc. 

 

Removal Moratorium 

The Removal Moratorium is decided upon for a period of 6 months and can 

be extended with another 6 months. Afterwards either the case is reopened 

and assessed individually or, when the situation in the home country is still 

unsafe, the categorical protection principle is applied and the third-country 

national may be eligible for a temporary residence permit431.  

 

Decision Moratorium 

The Decision Moratorium lasts for the maximum of one year, afterwards 

either the case is reopened and assessed individually or, when the situation 

in the home country is still unsafe, the categorical protection principle is 

applied and the third-country national can receive a temporary residence 

permit.  

 

Vw Art. 45 
 
 
 
 
 
 
 
 
 
Vw. Art. 43 

 

Third-country nationals declared 'undesirable': 

If the unwanted third-country national stayed in the Netherlands for 10 

consecutive years after the first asylum application, the third-country 

national is subjected to a 'sustainability test'. This test checks if there is such 

an exceptional situation that the third-country national can be granted a 

residence permit.  

Vb 3.77 and 

3.107432 

N/A 

 

 

23.5.2 Rights granted to Third-country nationals who have obtained a legal right to stay 

 
The rights granted to third-country nationals with a residence permit depend on the type of 
residence permit. Third-country nationals with a legal stay based on a not guilty permit, a legal 
stay based on medical grounds (Vw. Art. 64) and victims of human trafficking have the right to 

minimum income benefits (bijstand), childcare subsidy (kinderbijslag) and government subsidies 
for health insurance and rent. Like all Dutch citizens, they are obliged to obtain health insurance. 
They do not have to take part in the naturalisation courses. 
 
The rights for the above mentioned groups are different with regards to the labour market. Victims 
of human trafficking have full access to the labour market as well as the right to do internships in 

the Netherlands. Third-country nationals with a permit on medical grounds do not have access to 
the labour market. Third-country nationals with a 'not-guilty' permit do have access to work and 
internships, but they must obtain a work permit (TWV).  

 
After a legal stay of five years in the Netherlands, third-country nationals have active as well as 
passive voting rights in municipalities. The right to vote in national elections is only applicable after 
naturalisation, i.e. if they are owners of a Dutch passport.  

 

                                                
431 http://cmr.jur.ru.nl/cmr/docs/cb.advies.pdf 
432 Vluchtelingenwerk: Introductie 1F ers 
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23.6 Effects of the current legal basis and actual situation for third-country nationals pending 

return/removal 

 

23.6.1 Fostering the protection of the human rights  

 

In general, there is negative media attention around the accommodation centres for third-country 

nationals who must leave the country. This came about especially after the so-called 'Schiphol 

fire'. In October 2005, 11 illegal detainees who were about to be returned to their country of origin 

died. Another 15 were severely wounded. This heated up the debate about the safety in the 

departure centres and the necessity of the centres in general. In regards to the accommodation for 

illegal third-country nationals, one of the respondents mentioned that the medical services in 

freedom limiting locations and detention centres are not optimal. The exact reasons were not 

mentioned though.  

 

One of the respondents mentioned that the social provisions for third-country nationals were made 

accessible via the Court. The Court interprets the law and regulations more broadly than the 

national government, and they apply human rights norms to the vulnerable Third-country 

nationals.433 Finally, court cases have often decided in the advantage of the third-country national 

and not the state. This happens mainly for cases of people in medical or psychiatric need, single 

mothers and unaccompanied minors. 

 

A majority of the group of third-country nationals who have been declared 'undesirable' consists of 

Afghan people under the 1F regulation. In the 1990s, the Netherlands received many Afghan 

asylum seekers who fled from the Taliban. Stories appeared in the media of victims of the DVPA 

regime meeting their torturers. After political debates the government decided that all KhAD/WAD 

army officials received the 1F status. Several organisations doubt the validity of the decision, 

because not all KhAD/WAD officials committed crimes against humanity.  Moreover, the 'exclusion 

before inclusion' policy has become part of the Dutch jurisprudence. This implies that a third-

country national who joined the KhAD/WAD immediately received the 1F-status and that they 

must prove their innocence before they can get rid of the 1F-status. This reversed burden of proof 

is very controversial, and has been critised by international organisations such as the UNHCR. 

 

23.6.2 Public opinion 

 

In the context of the tougher immigration policies that have been introduced in the Netherlands, 

there has been a high focus on the legislation and its effects. As an example, individual cases of 

minors who must leave the Netherlands although they lived there for several years have been 

heavily debated. 

 

Another example is the debate it created when the government decided to introduce an Illegalen 

Quotum (illegal quota), which is a plan of the current government to arrest 10% more illegal 

residents than in 2010.434 The plan evoked much debate, but the introduction of the legislation is 

pending while the Netherlands awaits a new government to replace the one that recently resigned. 
 
Apart from general media attention there are often tensions between the national and the local 
authorities due to their different roles. The rights of third-country nationals with postponed return 
are subject to national legislation. However, the local governments are confronted with third-

country nationals in need of medical help who formally no longer have the right for shelter and 
social provisions. Therefore, tensions between national and local governments occur as several 

Dutch cities made efforts to provide shelter to failed asylum seekers remaining in the Netherlands.  

 

23.6.3 Secondary movements and pull factors 

According to return figures of the IOM, there is a tendency for more Iraqi to leave the Netherlands, 

most likely due to the ending of the Categorical Protection Policy435 (Categoriaal 

Beschermingsbeleid) for Iraq. In total, around 3,000 Iraqi had their residence permit retrieved. 

                                                
433 All ACVA report.  
434 http://www.erasmusjournalisten.nl/index.php/2012/03/20/oppositie-valt-over-illegalen-quotum/ 
435 Protection for Third-country nationals from a certain area, where everyone is confronted with violence.  
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Another remarkable trend is that more Mongolians have been entering the Netherlands within the 

past two years. It is unclear if this is due to Dutch policies. 

 

Many of the third-country nationals with 1F-status are no longer registered in the Netherlands. It 

is most likely that many of them moved to Belgium and from Belgium to the UK, where they are 

trying to start a new life.  

 

23.7 Data sources 

 

23.7.1 Respondents 

Ministery of the interior 

Immigration and Naturalisation Service (IND) 

Lawyer Dutch Alien Legislation  

Refugee council (Vluchtelingenwerk) 

IOM 

Tilburg University 

 

23.7.2 Documents 

FRA Report 

 
Factsheet Cijfers en Toelating VBL: http://www.rijksoverheid.nl/documenten-en-
publicaties/brochures/2011/11/10/factsheet-cijfers-en-toelichting-vrijheidsbeperkende-locatie-
vbl.html 

 
Vluchtelingenwerk: Introductie Art. 64 

 

Vluchtelingenwerk: Introductie 1F ers 

 

Vluchtelingenwerk: Overzicht materiele rechtspositie houders verblijfsvergunningen 

 

Rapportage Mensenhandel 2010. See: http://www.bnrm.nl/publicaties/Achtste/ 

 
Rapportage Vreemdelingenketen juli – december 2010. See: 
http://www.rijksoverheid.nl/documenten-en-publicaties/rapporten/2011/04/15/rapportage-

vreemdelingenketen-juli-december-2010.html 

 

Websites:  

http://www.acvz.org/publicaties/Advies-ACVZ-NR34-2012.pdf 

 

http://www.erasmusjournalisten.nl/index.php/2012/03/20/oppositie-valt-over-illegalen-quotum/ 

 
http://picum.org/picum.org/uploads/publication/Annual%20Concerns%202010%20EN.pdf 
 
http://www.amnesty.nl/sites/default/files/public/1110_vreemdelingendet.pdf  

 
http://www.amnesty.nl/sites/default/files/public/1110_vreemdelingendet.pdf 
 

http://www.amnesty.nl/sites/default/files/public/1110_vreemdelingendet.pdf, based on questions 

to the Minister of Immigration 

 

http://www.rijksoverheid.nl/onderwerpen/terugkeer-vreemdelingen/terugkeer-illegale-

vreemdelingen-en-uitgeprocedeerde-asielzoekers/opvanglocaties-en-begeleiding-bij-vertrek 

 
http://www.lampion.info/informatie/wetgeving/79/923/ 
 
http://picum.org/picum.org/uploads/publication/Annual%20Concerns%202010%20EN.pdf 

 
http://www.vluchtelingenwerk.nl/integratie/werk-inkomen.php 
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http://www.lampion.info/informatie/wetgeving/79/923/ 

 

http://217.170.41.102/index.htm 

http://217.170.41.102/index.htm
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24. NORWAY 

24.1 Summary 

 

 With respect to the scope of rights enjoyed by third-country nationals pending return/removal, 

third-country nationals can be divided into two main groups: 

o Third-country nationals with a return decision residing in reception centres 

o Third-country nationals with a return decision living outside reception centres 

 

 Third-country nationals pending return/removal in Norway do not have any official documents 

stating their right to stay. Persons who have a return decision but do not leave Norway or 

enter an agreement on voluntary return before the deadline given in the return decision, and 

persons with a removal order who are discharged (not immediately removed) after serving a 

sentence are considered as illegally staying. 

 

 There is no official postponement granting a particular status. In some instances, the return 

order may be temporarily suspended or the deadline postponed (e.g. due to the eruption of 

war or conflict in the return country or in case a re-trial of the asylum case has been granted); 

however, this does not grant the third-country national any particular rights. 

 

 There is no central substantive policy on the rights and entitlements of those whose 

removal/return has been deferred. Very few things related to reception conditions are 

regulated by law. Reception centres in Norway are run by private and non-governmental 

organisations and the reception conditions are regulated through the individual contracts with 

the organisations managing the centres and through governmental circulars which provide the 

framework conditions for the contracts. 

 

 In practice, failed asylum seekers who remain at the reception centres while pending 

return/removal enjoy many of the same rights, in terms of access to health care and training, 

etc, as before they received a return decision – with the exceptions that failed asylum seekers 

do not have a right to work and have their allowances cut by approximatly one third. 

 

 All persons residing in Norway (legally or illegally) have a right to emergency health care. 

Hence, this also accounts for third-country nationals pending return/removal outside reception 

centres; but other than that they do not have any particular rights. Persons temporarily kept in 

police detention centres will have access to more extensive medical and dental care while in 

detention. 

 

 Third-country national children (under the age of 18) pending return have more extensive 

rights than adults. Regardless of whether they live in or outside reception centres, minors have 

a right to (almost) full health care (except patient transports and a personal doctor). All 

children residing in Norway (legally or illegally) also have the right to attend school.  

 

 Third-country nationals pending return/removal have possibilities for obtaining legal stay, but 

in reality very limited numbers are legalised. Thus far, no residence permits have been granted 

under the provisions concerning long-term stay (Immigration Regulation, section 8-7), which 

is the option of legalisation most pertinent for third-country nationals (adults) pending 

return/removal.  
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Table 24.1: Overview of the rights of third-country nationals pending return or removal 

Family unity Health care Education  Labour 
market 

Reception 
conditions 

There is no 
legislation 
establishing a right 
to family unity. In 
practice, however, 
families in reception 
facilities do reside 
together, most often 
in so-called de-
centralised reception 
centres. 

All have a right to 
emergency health care. 
 
Failed asylum seekers 
residing in reception 
centres have access more 
extensive health care 
(same as before return 
order). 
 
Children have a right to 
(almost) full health care. 

Those residing in 
reception centres 
have access to 
relevant training 
(same as before 
return decision). 
 
Children have a 
right to attend 
school. 

No 
rights. 

Failed asylum-seekers 
are allowed to remain 
at reception centres 
while pending return. 
 
Those who choose to 
leave the centres lose 
their right to 
allowance from the 
state. 

 
Table 24.2: Overview of the possibilities for obtaining right to legal stay especially for TCNs pending 
return/removal 

Long-term stay 

Section 8-7 of the Immigration Regulation: residence permits may be granted to asylum seekers with final 
rejection under section 38 of the Immigration Act if they meet the following conditions: 

 Min. 3 years since final decision 
 Established identity 

 Cooperated on return 

 

 

24.2 Categories of third-country nationals pending return/removal 

 

In Norway, there is no specific terminology or different categories applied to third-country 

nationals pending return. They do not have a specific official status nor do they receive an official 

postponement. 

 

The following two groups of third-country nationals pending return/removal have been identified: 

 Third-country nationals with a return decision residing in reception centres 

 Third-country nationals with a return decision living outside reception centres 

 

The Directorate of Immigration processes all asylum claims and applications for residence and 

work permits. Once an application for asylum has been rejected (and the decision has become 

final), the police is responsible for the case and for making sure that the person leaves Norway436. 

 

The Norwegian authorities mainly make a distinction between those who enter an agreement for 

voluntary return (handled by the IOM on behalf of the Directorate of Immigration)437 and those who 

have to be removed forcefully by the police (including failed asylum seekers that do not cooperate, 

overstayers and criminals)438.  

 

However, when it comes to the rights and living conditions of persons pending return (voluntary or 

forced), their situation mainly depends on whether they remain in the reception centres (where 

the failed asylum seekers were living while awaiting their asylum decision) or they choose to move 

out and live on their own (e.g. with friends or relatives). Moving out of the reception centres 

entails losing certain rights, as will be specified in section 1.4 below. Hence, it makes sense to 

                                                
436 Norwegian Immigration Act (Utlendingeloven), article 72 
437 In 2011, 3,374 persons applied for assisted voluntary return (this constitutes around 40 % of the total number of rejected asylum 

seekers in 2011). Of those who apply within one year, around 50 % on average end up pending return for more than a year (in 2011, 

1,812 persons were returned under the voluntary programme
437

). Approximately 4 % (adds up to around 135 persons in 2011 based 

on the number of applicants) end up being excluded from return for different reasons (see section 1.5). (Numbers received from IOM 

Oslo, in interview) 
438 In 2011, 3,241 persons (not including Dublin transfers) were forcefully returned by the police (1,482 of these were former asylum 

seekers)438. Comparing this with the number of rejected asylum seekers who did not apply for voluntary return (4,495 in 2011) and the 

number of expulsion orders (3,143), this means that 4,397 – or app. 58 % - of those who received a return order in 2011, and were to 

be removed by the police, were still pending return at the end of the year. 
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make a distinction between those who live in reception centres and those who live outside the 

centres when talking about rights of persons pending return. 

 

This leaves us with two different categories when looking at the rights of third-country nationals 

pending return in Norway: those who remain in reception centres and those who live outside the 

centres (both categories including both forced and voluntary returns). The latter category also 

includes criminals and irregular migrants who have received an expulsion order. 

 

Table 24.3: Overview of categories of third-country nationals pending return or removal 

 Third-country nationals with a return 

decision residing in reception centres 

Third-country nationals with a return 

decision living outside reception centres 

Categories 

 

Persons who have entered an agreement 

on voluntary assisted return with the IOM 

(for the Directorate of Migration), for 

whom the return process (for various 

reasons) ends up taking longer than 

expected or the person ends up being 

excluded from the programme as they are 

"non-returnable". 

 

AND Persons who do not cooperate on 

their return and have to be returned 

forcefully but (for various reasons) cannot 

be returned within the normal time frame. 

 

While pending return, they reside in 

reception centres. 

Persons who have entered an agreement on 

voluntary assisted return with the IOM, for 

whom the return process (for various 

reasons) ends up taking longer than expected 

or the person ends up being excluded as 

"non-returnable". 

 

AND persons who do not cooperate on their 

return and have to be returned forcefully but 

(for various reasons) cannot be returned 

within the normal time frame (including 

overstayers and criminal offenders439). 

 

While pending return, they choose to move 

out of the reception centres and find 

accommodation on their own or they 

disappear. 

Expected 

numbers 

(2011) 

On 2011-12-31, 4900 persons with a 

return decision (final decision) resided in 

Norwegian reception centres.440 

In 2011, 4800 persons with return decisions 

were registered as moving out of the centres 

without providing a new address to the 

authorities. 2640 of these returned to the 

reception centres or provided information on 

a new address within a relatively short time 

period. Thus, the actual number of persons 

who have moved out and effectively 

disappeared is 2160 persons441. This 

corresponds with the estimation made by the 

police that roughly half of the persons, whom 

they are responsible for returning, reside in 

reception centres while pending return.442 

Documents 

stating their 

right to 

stay443? 

No No 

                                                
439 If a person is discharged from prison having served his sentence and cannot be returned immediately (e.g. due to identity issues), he 

is considered as illegally staying and has no rights. Social services will, however, normally make sure that the person has some form of 

accomocation and access to emergency health care, which is offered to all (Source: interview with the Norwegain police.) 
440 Interview with the Norwegian police. 
441 Information provided by Hero. 
442 Interview with the Norwegian police. 
443 By this we mean any document that prevents third-country nationals pending return or removal from being treated as an irregular 

migrant risking imprisonment or similar treatment. This could for example be a paper stating their status as pending return, the right to 

keep a paper stating that they are asylum seekers etc. We do not refer to temporary residence permits or similar papers stating the 

right to legal stay as residents. 
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An estimated 12,325 failed asylum seekers are currently living in Norway as irregulars. An 

estimated 1,500-3,000 of these have stayed in Norway for more than five years444. 

 

Third-country nationals pending return/removal in Norway do not have any official documents 

stating their right to stay. Persons who have a return decision but do not leave Norway or enter an 

agreement on return before the deadline given in the return decision, and persons with a removal 

order who are discharged (not immediately removed) after serving a sentence are considered as 

illegally staying445. In fact, they have a status similar to irregular migrants living in Norway, 

especially if they choose to live outside the reception centres.  

 

Persons who have entered into the programme for assisted voluntary return can obtain a 

document from the IOM stating that they have been accepted into the programme and are 

pending voluntary return. Meanwhile, this document does not say anything about the rights of the 

person while pending return; and there have been a few cases in which this document was not 

enough to protect the person from being removed by the police.446 

 

24.3 Overview of the rights and the actual situation of third-country nationals pending return 

or removal 

 

Previously in Norway, there have been ideas and trials with separate accommodation centres for 

persons pending (forced) return, but these have been discontinued due to a history of one of the 

test centres being burned down and an assessment that other proposed, so-called "return centres" 

for persons with a final return decision would be too expensive.447 Consequently, failed asylum 

seekers pending return (forced or voluntary) usually remain in the centres where they resided 

while awaiting the decision on their application, unless they decided themselves to move out of the 

centres (e.g. to live with friends or family). The reception centres in Norway thus provide 

accommodation for a mix of new arrivals, persons awaiting Dublin transfers, persons with a first 

instance rejection on asylum and persons with a final return decision.448 

 

Norway has not signed the EU directive on reception of asylum seekers. In Norway, very few 

things related to reception conditions are regulated by law. Reception centres in Norway are run by 

private and non-governmental organisations and the reception conditions are hence regulated 

through the individual contracts with the organisations managing the centres and through 

governmental circulars which provide the framework conditions for the contracts. This also means 

that there are many different types of reception centres, including both large institutions and so-

called de-centralised centres (e.g. in old hotels and apartment buildings), where the asylum 

seekers live in small apartments. In practice, families with children usually live together in de-

centralised facilities. However, there are no official rules about this, it is rather a matter of practice 

and there are many different versions and solutions.449 

 

Overstayers and criminal offenders with a removal order are usually detained in prison or – having 

served their sentence – find private accommodation. They are considered illegal and have no 

rights, but for discharged offenders the social services will always make sure that persons, as a 

minimum have accommodation and access to emergency health care.

                                                
444 The numbers are rough estimates made on an uncertain basis, as it also includes persons who have recently received a return order 

and may actually be returned in the near future. Source: the campaign "Papirløse", www.papirlose.no 
445 Justis- og politidepartementet (2010): Retningslinjer for innkvartering av personer med avslag på søknad om beskyttelse, jf. 

utlendingsloven § 95 første ledd. Rundskriv A-60/2009. 
446 Interview with IOM. 
447 Interview with the Directorate of Migration, department for reception. 
448 Ibid. 
449 Ibid. 
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Table 24.4: Rights of third-country nationals with a return decision residing in reception centres (failed asylum seekers) 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  No specific rights Access to health care is regulated 
by the Act on Patients' Rights. 

Persons without permanent or legal 
residence in Norway have a right to 
emergency health care and to 
treatment that cannot be 
postponed (including psychiatric 
and somatic treatment; assessed 
on an individual basis)450. 

The municipalities are responsible 
for ensuring that necessary health 
care services are available for all 
persons residing in the municipality 
temporarily – including persons 
residing in reception centres – as 
regulated by the act on 
municipality health care 
(Kommunehelseloven), section 1-
1.451 

No specific rights Immigration 
Regulations of 15 
October 2009; 
Section 17-25: 
 

Persons pending 
return (voluntary or 
forced) do not have a 
right to work. If an 
asylum seeker has 
held a temporary 
work permit while 
awaiting the decision, 
the permit expires at 
the latest at the 
deadline for return as 
given in the decision. 

Immigration Act, Section 95: 
 
Failed asylum seekers pending return 
are allowed to stay in the reception 
centres on a voluntary basis452. 

 
Persons who remain in Norway after 
the expiry date for voluntary return 
given in the return decision have their 
allowance from the state reduced by 
about one third of the original 
amount453. 
 
For persons living in reception centres, 
it is a requirement to always be 
available to the police (for return). 
Thus, if a person leaves a centre for 
more than three consecutive days, 
he/she shall be declared missing and 
will lose the right to any allowance454. 

 

Specific for 

vulnerable 
groups 

 Children under the age of 18 have 

a right to (almost) full health care 
(except patient transports and a 
personal doctor).455 
 
Pregnant women have a right to 
controls and care during the 
pregnancy or alternatively 
assistance to terminate the 
pregnancy.456 

Children have a right to attend 

school while residing (legally or 
illegally) in Norway.457 

 Unaccompanied minors under the age 

of 15 reside in special types of 
accommodation administered by the 
child welfare authority 
(Barnvernsmyndgheten). 
 
Some of the regular reception centres 
have special so-called strengthened 
sections for e.g. victims of human 
trafficking or persons in need of 

 

                                                
450 Det Kongelige Helse- og Omsorgsdepartement: Rundskriv – Helsehjelp til personer uten fast opphold i riket og personer uten lovlig opphold 
451 Helsedirektoratet: Veileder – Helsetjenestetilbudet til asylsøkere, flyktninger og familiegjenforente; IS-1022 (2010) 
452 Helsedirektoratet: Veileder – Helsetjenestetilbudet til asylsøkere, flyktninger og familiegjenforente; IS-1022 (2010) 
453 Interview with UDI and Hero Norway. 
454 Interview with UDI and the Norwegian police. 
455 Helsedirektoratet: Veileder – Helsetjenestetilbudet til asylsøkere, flyktninger og familiegjenforente; IS-1022 (2010) 
456 Helsedirektoratet: Veileder – Helsetjenestetilbudet til asylsøkere, flyktninger og familiegjenforente; IS-1022 (2010) 
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psychiatric care. These special sections 
are manned 24/7 and offered to 
persons in need of special care.458 
 
The offer to stay in special care 
sections only applies to persons who 
are intending to leave the country by 
their own means (but need care until 
they can travel) or are cooperating 
with the authorities (IOM or the police) 
on voluntary return459. 

Actual 
situation 

In practice, 
however, families 
do reside 
together, most 
often in so-called 
de-centralised 
reception 
centres460. 

There are health care facilities and 
personnel connected to all 
reception centres. Hence, persons 
who decide to remain in the centres 
while pending return in principle 
have access to the same health 
care services as before receiving 
the return decision.461 
 
In practice, it may be decided to 
postpone some kinds of treatment 
for persons who are to be returned, 
if it is assessed that they can 
receive similar treatment in their 

home country upon return.462 

It is assessed that quite many 
children attend school also after 
receiving a return decision. It 
appears to be a priority for 
parents that their children attend 
school as long as possible. For so-
called "non-returnable" it may 
also be regarded as a last resort 
for legalization (see table 6).463 
 
For adults residing in reception 
centres while pending return, 
there are quite a few offers for 
training in different skills relevant 
for them to earn a living in their 
country of origin (anything from 
health education to welding 
training). The training is part of 
the return motivating initiatives. 
The courses are quite popular, as 
they are to a large extent tailored 
to individual needs and with a 
focus on increasing possibilities 
for making a living upon return.464 

In practice, some 
failed asylum seekers 
do supplement their 
restricted income 
from the state with 
money from illegal 
employment. Though 
the black market in 
Norway is probably 
relatively small 
compared to larger 
and less transparent 
countries, undeclared 
employment does 
exist (probably to the 
largest extent among 
those residing 
outside the centres; 
see below).465  

  

                                                                                                                                                                                                                                                      
457 Interview with UDI and Hero Norway. 
458 Helsedirektoratet: Veileder – Helsetjenestetilbudet til asylsøkere, flyktninger og familiegjenforente; IS-1022 (2010) 
459 Helsedirektoratet: Veileder – Helsetjenestetilbudet til asylsøkere, flyktninger og familiegjenforente; IS-1022 (2010) 
460 Interview with UDI and Hero Norway 
461 Helsedirektoratet: Veileder – Helsetjenestetilbudet til asylsøkere, flyktninger og familiegjenforente; IS-1022 (2010) 
462 Interview with Hero Norway 
463 Interview with Hero Norway. 
464 Interview with Hero Norway 
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Table 24.5: Rights of third-country nationals with a return decision - living outside reception centres 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  As table 4 As table 4 As table 4 As table 4 Failed asylum seekers who choose 
to live on their own outside the 
centres, lose their right to 
economic support from the state. 
(C.f. regulations by the Directorate 

of Immigration; RS 2008-035.)466 

 

Specific for 
vulnerable 
groups  

 As table 4 As table 4    

Actual 
situation 

As they will be 
living under 
very different 
circumstances 
their actual 
family situation 
can differ as 
well. If they live 
in shelters for 
homeless etc. 
they will not be 

able to live 
together as a 
family, but if 
they have the 
means or a 
network or 
support them, 
they might live 
in a house or 
apartment. 

Emergency health care can be interpreted 
differently – e.g. chronic diseases may or may 
not be included in different cases. 
 
Access to emergency health care is assessed as 
relatively good, also for TCNs pending return 
outside the reception centres, but there are also 
examples of TCNs meeting requirements for 
payment for treatment up front. 
 
In Oslo, there is a clinic offering health care 

(more extensive) and health checks for irregular 
migrants (herein included third-country nationals 
pending return outside reception centres).467 
 
While residing in a detention centre, the third-
country national has access to better medical 
care compared with those residing outside the 
centres (reception or detention), as there is 
health care personnel, medicine, etc. available at 
the centres.  Persons held in detention centres 
can also receive dental and psychiatric care 468 

There is no 
knowledge about 
the actual access 
to education for 
children of TCNs 
pending return or 
removal outside 
the reception 
centres.  

There is no documentation 
of this, but most likely 
persons pending return, 
living in private 
accommodation will be in 
some sort of undeclared 
employment. Unless they 
have friends, family or 
relatives that can provide 
for them, they will have to 
find some means of 

income, since they have 
no other means of 
income.469 

Most third-country nationals living 
outside the centres reside with 
friends or relatives. Without 
support from the government, they 
have to rely on other means of 
income and/or the support of 
friends and family. 
 
For persons dispatched from prison 
without network or own means for 
support, the social services will as a 

minimum always ensure some form 
of accommodation470. 
  
The police have detention centres 
for persons (e.g. criminals pending 
removal or persons that they fear 
might disappear) that they decide 
to detain for a limited number of 
days. Most persons only spend one 
night in the detention centre. 

 

 

                                                                                                                                                                                                                                                      
465 Interview with Hero Norway and NOAS 
466 Helsedirektoratet: Veileder – Helsetjenestetilbudet til asylsøkere, flyktninger og familiegjenforente; IS-1022 (2010); p. 79 
467 Interview with NOAS 
468 Interview with the Norwegian police 
469 Interview with Hero Norway and NOAS 
470 Interview witht the Norwegian police 
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24.4 Main reasons for postponement of the return or removal 

 

In Norway, the return/removal of third-coutnry nationals can be postponed (officially or 

practically) for a variety of reasons: 

 Temporary suspension of the obligation to leave the country and postponement of the 

deadline for return due to the eruption of war of conflict in the return country which might 

render the returnees in danger. 471 Once the suspension and postponement is revoked, 

however, the obligation to leave the country still applies.472 

 Practical or technical barriers, e.g. problems with getting the return country to accept the 

returnees because Norway has no return agreement with the country or the country does 

not accept persons who are returned forcefully473, or because of problems in relation to 

establishing the identity of the returnee, or because the returnee has disappeared.474 

 

In terms of voluntary returns, the IOM sometimes experience similar practical obstacles, which 

defers the return and may end up excluding a person from completing their programme for 

voluntary return. Voluntary returns may be postponed or cancelled for three main reasons: 

 The embassy of the return country cannot confirm the person's identity and right to return 

to that country 

 The person is stateless and has to be returned to a country to which the IOM does not 

perform returns (e.g. Gaza – for which the police conducts so-called humanitarian returns) 

 The IOM decides to exclude the person because he/she is not cooperating or is not 

assessed as ready (e.g. mentally) to be returned.475 

 

None of the postponements however lead to a change of rights, apart from being allowed to stay 

pending.  

 

In case IOM excludes a person from the programme the police will be responsible for returning the 

third-country national. 

Table 24.6: Overview of main reasons for postponement of return or removal or prolonging the period for 
voluntary return 

Main groups Description Legal basis  Estimated 
number 
(2011) 

Legal / 
humanitarian 

Temporary postponement due to a new situation – e.g. 
eruption of war or conflict – in the return country that 
creates an unstable situation and might render the 
returnees in danger.476 
 
Failed asylum seekers are allowed to apply for a retrial of 
their case, if they can produce new information (that was 
not available for the first decision) or if they can 
document that some errors were made in the first trial 
and that if corrected might lead to a new decision477. There 
is no limit for how many times a person can apply to have 
his/her case re-opened in case of new circumstances/new 
information.478. If a person has applied for a re-trial it is 
possible to grant that person a temporary residence 
permit (essentially a postponement) and potentially a 
work permit while awaiting the new decision479. 

Immigration 
Act, Section 
90;  
 
 
Administrati
on Act, 
Section 35 

In 2011, the 
UNE 
postponed 
the return 
date for 515 
cases 
(13.75% of 
the ones who 
applied for 
retrial). 
App. 100 of 
these cases 
were "group 
postponemen
ts" for 
persons from 

                                                
471 This is for instance the case for asylum seekers from Syria at the moment, for which the authorities have also stopped processing 

asylum claims at the moment while the situation is pending (source: Interviews with UDI and NOAS) 
472 Interview with NOAS 
473 This has for example been the case for a relatively big group of around 1000 Ethiopeans who have remained in Norway for up to 10-

15 years, but are now looking to be returned due to a new return agreement between the two countries 
474 Interview with NOAS, PU and UDI 
475 Interview with IOM Oslo 
476 Interviews with UDI and NOAS 
477 Interview with NOAS and UDI 
478 Interview with PU 
479 Interview with NOAS 
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the same 
country of 
origin. 

Practical or 
technical 

Country of return does not recognize the person as a 
citizen or does not accept persons returned by force. 

N/A The minority 
of the cases 
handled by 
the police480. 

There are different practical barriers481 to establishing a 
person's identity/the person is not cooperating on 
establishing his/her identity. 

N/A The majority 
of the cases 
handled by 
the police482. 

The person is difficult to get a hold of or has 
disappeared483. 

N/A App. 35 % of 
the persons 
to be 
returned by 
the police484. 

 
  

 

 

24.5 The right to legal stay 

 

24.5.1 Possibilities for obtaining the right to legal stay 

 

In Norway, especially the Immigration Regulation's section 8-7 is aimed at persons pending return, 

but it is rarely applied, since most persons in this category are not considered as having 

contributed to making the return possible, and meeting the first criteria (long term stay) in itself is 

not enough. 

 

The remaining possibilities for legalisation have been developed for other groups of third-country 

nationals but can also be applied to third-country nationals pending return/removal in some cases 

(especially a change in the situation of the third-country national or the country of return). 

Table 24.7: Possibilities for obtaining a right to legal stay 

Criterions Legal basis Numbers receiving 

(2011) 

                                                
480 In practice, only one country, Iran, refuses to accept persons retuned by force. Historically there have been similar issues with 

Ethiopia, but now there is a return agreement between the country and Norways. If the identity of the person has been established, 

most countries are willing to accept the returnee. Cf. information provided by the interviewee from PU. 
481 The interviewee from the police gave the example that many return countries do not have well-functioning registers of their citizens, 

which means that it can take them a long time to provide an answer to a request from the Norwegian authority; moreover, these 

requests are not always a priority to the country. If – after a long response time – the answer is negative, the process can then start 

over again with another country. This all adds up and can result in the returnee remaining in Norway for years. 
482 Estimated in interview with the PU. 
483 If person is away from a reception centre for more than 3 days, that person must be reported as missing. In practice, though, the 

person may well return a little while later. 
484 Estimate provided by the PU in interview 
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A permit may be granted on the grounds of strong 

humanitarian considerations or a particular connection 

with Norway. A residence permit may be granted on 

these grounds e.g. in cases where: 

a) The third-country national is an unaccompanied 

minor who would be without proper care if he or 

she is returned; 

b) The third-country national needs to stay due to 

compelling health circumstances; 

c) There are social or humanitarian circumstances 

relating to the return situation that gives 

grounds for granting a residence permit; 

d) The third-country national has been a victim of 

human trafficking. 

Immigration 

Act, Section 

38;  

 

 

 

 

 

 

 

 

 

 

 

 

Up until 2009: 

temporary permits in 

app. 20 cases, on the 

basis of: 

- health conditions 

(mainly)  

- due to particular 

connection with Norway 

(2)  

- concerns for the 

persons' safety in the 

home country (2). 485 

The Immigration Regulation (section 8-5) specifies that 

when assessing a child's access to a residence permit 

under section 38 of the Immigration Act, special 

importance shall be attached to the child's connection to 

the country. 
 

Immigration 

Regulation, 

section 8-5  

In 2007, 470 persons 

(around 250 children and 

their families) out of 500 

who had previously 

received a return decision 

and had their cases 

retried with the UNE486. In 

2011, 8 residence permits 

granted on the basis of a 

child's connection with 

the realm. 

The Immigration Regulation (Section 8-7) also specifies 

that residence permits may be granted to asylum 

seekers with final rejection under section 38 of the 

Immigration Act if they meet the following conditions: 

1. It has been three years since the case was 

opened without the rejection having been 

implemented, and it is unlikely that it will be 

possible to enforce the return decision. 

2. There is no doubt as to the identity of the 

applicant. As a general rule, the applicant must 

have assisted in clarifying his/her identity 

during the period as asylum seeker.  

3. The applicant has contributed to making his/her 

return possible, including helping to procure a 

travel document issued by his/her country of 

origin487. 

Immigration 

Regulation, 

section 8-7 

In 2009, the UNE had not 

yet granted any 

residence permits 

under Section 8-7 of the 

Immigration Regulation, 

mainly because the 

applicants were not 

considered as fulfilling the 

requirement under point 2 

of the Section.488 

Failed asylum seekers can apply for a retrial of their 
case, if they can produce new information (that was not 
available for the first decision) or if they can document 
that some errors were made in the first trial and that if 
corrected might lead to a new decision489. 

Administration 

Act, Section 

35 

N/A 

Unaccompanied minors who have reached the age of 16 

may be granted a temporary residence permit granting 

them legal stay until their 18th birthday, if the 

authorities consider that the minor would be without 

Immigration 

Act, section 

38; 

Immigration 

In 2011, app. 5 % (30 

out of 607 UMAs applying 

for asylum) of the 

unaccompanied minors 

                                                
485 UNE: Tidsbegrensete oppholdstillatelser på humanitært grunnlag; http://www.une.no/Praksis2/Notater/Oppholdstillatelser-pa-

humanitart-grunnlag-i-asylsaker-mm/ 
486 NOAS: Fakta om lengeværende barn; av Jon Ole Martinsen. 
487 This assessment is based on a statement from the police (as specified by the Immigration Regulation) and therefore accounts for both 

voluntary and forced return. 
488 UNE: Betydningen av land oppholdstid i Norge; http://www.une.no/Praksis2/Notater/Betydningen-av-lang-oppholdstid-i-Norge/ 
489 Interview with NOAS and UDI 
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proper care if returned. The permit may not be renewed. Regulation, 

section 8-8 

who applied for asylum 

received a so-called UMA-

limited residence permit 

 

If the requirements of section 38 of the Immigration Act are fulfilled, the permit is quite rarely of a 

temporary nature. Temporary permits were given to Somalis after suspension of the obligation to 

leave in 2006-2007, due to an unsafe situation in the return country. 490 

 

In practice, long term residence in the country is not regarded as sufficient grounds for receiving a 

residence permit under Section 38 of the Immigration Act, especially if the stay (or parts of it) has 

been illegal. Long term residence and "connection to the realm" are usually only part of more 

extensive "humanitarian considerations", in cases when a residence permit is granted under 

Section 38 of the Act. 491 Though "connection to the realm" is to be given stronger emphasis in 

cases of children, as established by the Immigration Regulation, in practice, the judgments often 

put more emphasis on considerations for immigration control (as also emphasized by the 

Regulation) and use this as grounds for a rejection in a case tried on the basis of a child's 

connection to the country492. 

 

Sometimes unaccompanied minors who have reached the age of 16 are granted temporary 

residence permits, if there is concern that they will not be properly cared for if returned. Once the 

permit expires (when they turn 18), the young adults are meant to return home to their country of 

origin, but for many reality is that they have lost contact with their home country and are often 

unable to procure the necessary ID and travel documentation, and they might feel a stronger 

connection with Norway (having attended school there, etc.) than with the country they left 

behind. Consequently, quite many of them end up staying in Norway – illegally, since they do not 

have many possibilities for achieving real legalization.493 

 

24.5.2 Rights granted to third-country nationals that have obtained a legal right to stay 

 
Having obtained a legal right to stay, the third country national holds the same rights as other 
Norwegian residents, during the duration of the permit (if it is of a temporary nature). 
 

24.6 Effects of the current legal basis and actual situation for third-country nationals pending 

return or removal 

 

24.6.1 Fostering the protection of the human rights  

 

Historically, there has been (at least) one case questioning the Norwegian asylum system's respect 

for human rights. In 2003, a third-country national with long term stay (legally from 1987 to 1994 

and illegally since then) in Norway claimed that the Norwegian authorities' treatment of him after 

1994 constituted a violation of his rights as accorded by the Human Rights Convention, article 3. 

The judgment, however, found that the long term illegal stay in Norway did not constitute a 

violation of the Convention. Moreover, the judgment underlined the third-country national's 

personal responsibility in providing the authorities with the necessary information on 

nationality/identity to achieve legalisation.494 

 

The persons interviewed in connection with this study also agreed that the Norwegian rules and 

practices respect human rights. Meanwhile, a couple of problematic issues were mentioned. For 

one thing it was mentioned that the requirements to achieve legalisation after rejection of asylum 

in the first case are too strict. Especially such aspects as connection with the country and 

willingness to integrate are not given enough weight in court cases, despite discussions and 

objectives of the opposite. 

                                                
490 UNE: Tidsbegrensete oppholdstillatelser på humanitært grunnlag; http://www.une.no/Praksis2/Notater/Oppholdstillatelser-pa-

humanitart-grunnlag-i-asylsaker-mm/ 
491 UNE: Betydningen av lang oppholdstid i Norge; (http://www.une.no/Praksis2/Notater/Betydningen-av-lang-oppholdstid-i-Norge/) 
492 NOAS: Fakta om lengeværende barn; av Jon Ole Martinsen. 
493 Interviw with IOM Oslo 
494 UNE: Betydningen av lang oppholdstid i Norge; (http://www.une.no/Praksis2/Notater/Betydningen-av-lang-oppholdstid-i-Norge/) 
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It was also mentioned as a concern that due to the quite decentralised nature of the Norwegian 

reception system for asylum seekers (with many reception centres all over the country, in small 

and large municipalities), it is difficult to control whether all persons in practice receive similar 

treatment and have the same rights. 

 

24.6.2 Public opinion 

 

Immigration and asylum policies are highly debated issues in the Norwegian public and the media. 

Lately, there have especially been ongoing discussions, campaigns and media focus on the issue of 

children who have resided (illegally) in Norway for many years, pending return. The interviewees 

considered that there has been pressure from the public to establish a maximum period for 

children to reside in Norway without legalisation of their stay. Thus far, the government has, 

however, maintained a hard line in immigration and asylum policies, and they give the impression 

that they wish to uphold this. There seems to be a fear that softening the asylum policies in any 

way might make Norway a more attractive country for migrants and refugees and thus work as a 

pull factor. 

 

At the moment, everyone is awaiting a White Paper (Stortingsmelding) on the situation for 

children with long term stay in Norway. This is expected to reignite the debate on the issue.  

 

24.6.3 Secondary movements and pull factors 

 

As mentioned above, there seems to be a fear with many politicians in Norway that softening the 

asylum policies by legalising children who have resided in Norway for a long time will create a pull 

factor on other asylum seeking children and families towards Norway. 

 

A study by Statistics Norway on the Effects of immigration policies on immigration to Norway 

1969-2010 has found indications of a cause-effect relationship between immigration policies and 

immigration trends. The study found that the restrictive policies introduced in the '70s and in 2008 

(tightening of the rules for family establishment) did have an effect in terms of reducing 

immigration to Norway. Similarly, the liberalisation of immigration policies in the '80s contributed 

to higher immigration. Most notable, according to the study, are the effects of Norway's 

membership of the EEA and the EU enlargements in terms of increasing intra-European 

immigration to Norway. As such, the study does not provide specific evidence or much information 

on immigration policies' effects on immigration from third countries.495 

 

One interviewee argued that the idea of keeping asylum seekers away from the country by 

introducing tough rules is the wrong road to go down. Rather, focus should be on providing people 

with sufficient resources to take care of themselves and to make constructive decisions by 

themselves; the idea being that such an approach might in fact encourage people to return 

voluntary, if the system helps build people up rather than braking them down. The same 

interviewee also advocated that it would be wholesome and helpful to have such a view behind a 

potential EU harmonisation in the area. According to the interviewee, such a harmonisation could 

be necessary in order to set some common minimum standards. 

 

                                                
495 Cappelen et al.: Effects of immigration policies on immigration to Norway 1969-2010; Statistics Norway; Reports 40/2011 
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24.7 Data sources 

 

24.7.1 Respondents 

 

 Norwegian Directorate of Immigration (UDI), office for return 

 Norwegian Directorate of Immigration (UDI), office for reception 

 The Norwegian police, immigration office (Politiets Utlendingsenhet) 

 Norwegian Organisation for Asylum Seekers (NOAS) 

 International Organization for Migration (IOM), Oslo 

 Hero Norge (non-governmental organisation managing a number of reception centres) 

 

24.7.2 Documents 

 

 The Norwegian Immigration Act 

 The Norwegian Immigration Regulation 

 Helsedirektoratet: Helsetjenestetilbud til asylsøkere, flyktninger, og familiegjenforente; 

Veileder; IS-1022 (2012) 

 NOAS: Fakta om lengeværende barn; av Jon Ole Martinsen. 

 NOAS: Utfordringer i Norsk asylpolitikk 2009-2013 

 UNE: Betydningen av lang oppholdstid i Norge; 

(http://www.une.no/Praksis2/Notater/Betydningen-av-lang-oppholdstid-i-Norge/) 

 UNE: Tidsbegrensete oppholdstillatelser på humanitært grunnlag; 

(http://www.une.no/Praksis2/Notater/Oppholdstillatelser-pa-humanitart-grunnlag-i-

asylsaker-mm/) 

 Det Kongelige Helse- og Omsorgsdepartement: Rundskriv – Helsehjelp til personer uten 

fast opphold i riket og personer uten lovlig opphold; 03-11-2011 

 Justis- og politidepartementet (2010): Retningslinjer for innkvartering av personer med 

avslag på søknad om beskyttelse, jf. utlendingsloven § 95 første ledd. Rundskriv A-

60/2009. 

 Kirkens Bymisjon, Oslo: Papirløse migranter – En undersøkelse av situasjonen for 

mennesker uten lovlig opphold i Norge, og humanitære tiltak for denne gruppen i andre 

europeiske land; 2008 

 Utlendingedirektoratet: "Fastsettelse av utreisefrist i vedtak som innebærer en plikt til å 

forlate Norge etter utlendingsloven § 90 sjete led" 

(http://udiregelverk.no/default.aspx?path={4EA494EA-C42F-4249-96A8-

165E400F76B0}#_Toc284314631) 

Cappelen, Ådne; Ouren, Jørgen; and Skjerpen, Terje: Effects of immigration policies on 

immigration to Norway 1969-2010; Statistisk sentralbyrå/Statistics Norway; Reports 40/2011 
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25. POLAND 

25.1 Summary 

 Four main categories can be identified on the basis of treatment accorded individuals due to be 

removed following refusal of permission to enter or remain in Poland: 

o Failed asylum-seekers 

o Irregular migrants with a return or removal order 

o Foreign national prisoners with a return or removal order 

o Third country nationals with a return or removal order granted Tolerated Stay 

 Tolerated Stay status can be granted to failed asylum seekers, irregular migrants with a 

removal or return order as well as foreign national prisoners, if they meet the following 

criteria: 

o country of return is not regarded as safe;  

o potential violation of family life or the rights of the child;  

o unenforceable removal beyond the control of the authorities or the individual 

concerned.  

 The rights for those with Tolerated Stay and failed asylum-seekers are generally clearly 

specified in the legislation, but other third-country nationals with a return order have very little 

legal protection in the areas under consideration. 

 Tolerated Stay status gives the same rights as those granted to a third country national with a 

residence permit.  

 Failed asylum-seekers can benefit from social support for a period varying from two weeks to 

two months following an expulsion decision, after which time they are treated in a similar 

fashion to irregular migrants with a return or removal order.  

 Irregular migrants with a return or removal order and failed asylum-seekers who have made 

multiple applications are normally detained in a guarded detention centre pending removal. 

 Foreign national prisoners merit a specific category by virtue of the limitations on their rights 

imposed by incarceration following conviction for a criminal offence in a Polish Court.  

 Tolerated Stay status can in principle lead to legal settlement following 10 years’ continuous 

residence with that status. 

Table 25.1: Overview of the rights of third-country nationals pending return/removal 

Family unity Health care Education Labour market Reception conditions 

Asylum-seekers 
can live together as 
a family in a 
refugee centre for 
up to 2 months 
following service of 
an expulsion order 
on the first 
occasion, or up to 
the deadline for 
departure or for up 
to 2 weeks on any 
subsequent 
occasion. If 
detained in a 
guarded detention 
centre failed 
asylum-seeker and 
irregular migrant 
families normally 
have access to a 

Failed asylum-
seekers have 
access to 
healthcare for 
up to 2 months 
(with some 
barriers 
according to 
NGOs) following 
an adverse 
decision or for 
up to 2 weeks in 
the case of 
those who have 
made multiple 
asylum 
applications, but 
after that time 
they and 
irregular 
migrants have 

Universal right 
to education 
enshrined in 
Polish 
Constitution, 
but concerns 
expressed by 
NGO about the 
very limited 
opportunities for 
education in 
guarded 
detention 
centres.    

Failed asylum-
seekers are 
expected to 
relinquish jobs 
immediately on 
receipt of an 
expulsion order. 
No legal access to 
labour market for 
irregular 
migrants, but 
concerns 
expressed by 
NGO that illegal 
workers are 
vulnerable to 
exploitation. 
Those with 
Tolerated Stay 
are legally 
allowed to work. 

Failed asylum-seekers 
are allowed to remain in 
refugee centres and to 
receive social support for 
up to 2 months following 
receipt of an expulsion 
order on the first 
occasion, or up to the 
deadline for departure or 
for up to two weeks on 
any subsequent 
occasion. But after that 
time they are treated in 
the same way as 
irregular migrants with 
no access to support of 
any kind. Irregular 
migrants and multiple 
unsuccessful asylum-
seekers are generally 
detained in guarded 
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family room. No 
rights for foreign 
national prisoners. 
No reported 
barriers to family 
unity for those with 
Tolerated Stay, 
who can live in 

their own 
accommodation. 

very limited 
access to 
healthcare 
facilities unless, 
as with 
prisoners, they 
are detained.  
No reported 

barriers to 
healthcare for 
those with 
Tolerated Stay. 

detention centres to 
await removal unless 
they decide to return 
voluntarily. Those with 
Tolerated Stay have to 
report regularly to the 
authorities but no other 
constraints reported. 

 

Table 25.2: Overview of the possibilities for obtaining right to legal stay  

Tolerated Stay 

Tolerated Stay status can lead to more permanent legalisation in the form of settlement if before lodging 

the application for settlement the applicant has lived continuously in Poland with Tolerated Stay status for 
10 years. 

 

25.2 Categories of third country nationals pending return/removal 

 

Four main categories can be identified on the basis of treatment accorded individuals due to be 

removed following refusal of permission to enter or remain in Poland: 

 Failed asylum-seekers 

 Irregular migrants with a return or removal order 

 Foreign national prisoners with a return or removal order 

 Third country nationals with a return or removal order granted Tolerated Stay 

 

Poland has legal provision for those individuals who were formerly subject to removal to be 

granted a formal ‘Tolerated Stay’ status with rights equivalent to those granted to foreigners with 

residence permits. Under Article 97 of the Act of 13 June 2003 on Granting Protection to 

Foreigners grant of Tolerated Stay status can be affected for the following three main reasons:  

 country of return is not regarded as safe;  

 potential violation of family life or the rights of the child;  

 unenforceable removal beyond the control of the authorities or the individual concerned.  

 

The respondents differed sharply as to whether grant of such status indicated that removal had 

been cancelled as opposed to merely postponed. But, given that Tolerated Stay status can be 

withdrawn amongst other reasons if the reason for issuing the permit has ceased to exist, for the 

purposes of this report Tolerated Stay Status is treated as postponed rather than cancelled.  

Table 25.3: Overview of categories of third country nationals pending return or removal 

 Failed asylum-seekers Irregular 

migrants with a 

return or 

removal order 

Foreign national 

prisoners with a 

return or removal 

order 

Tolerated stay 

Categories 

 

Any individual subject to 

return / removal under 

the provisions of Act of 

13 June 2003 on 

Granting Protection to 

Foreigners within the 

Territory of the Republic 

of Poland and the 

provisions of the Act on 

Foreigners of 13 June 

2003.  

Any individual 

subject to return / 

removal under 

the provisions of 

the Act on 

Foreigners of 13 

June 2003. 

Any third country 

national imprisoned 

as a result of a 

criminal conviction 

in a court of law 

and subject to an 

expulsion order 

under Article 88 of 

the Act on 

Foreigners of 13 

June 2003. 

Any individual 

subject to the 

provisions of 

Chapter 2 ‘Tolerated 

Stay’ of Division III 

’Other Forms of 

Protection’ of the Act 

of 13 June 2003 on 

Granting Protection 

to Foreigners within 

the Territory of the 

Republic of Poland. 
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Expected 

numbers 

(2011) 

2.498 of which 167 

individuals benefitted 

from a decision to 

suspend removal.  

Not known Not known 241 

Documents 

stating their 

right to 

stay? 

NO unless applying for the regularisation 

programme in which case a stamp confirming 

the application is placed in the travel 

document.  

 

NO  YES. Residence 

permit and residence 

card are issued.  

 

Statistics are not available in all categories for the numbers of individuals whose removal was 

postponed in 2011, but, according to statistics from the Polish Border Guards, a total of 2,347 

individuals were expelled from Poland that year. According to the website for the Office for 

Foreigners (www.usdc.gov.pl) 2,739 asylum-seekers received negative decisions in 2011, but 167 

failed asylum seekers benefitted from a decision to suspend removal and 241 individuals were 

granted Tolerated Stay status.  

 

25.3 Overview of the rights and the actual situation of third-country nationals pending return 

or removal  

 
Article 98 of the Act of 13 June 2003 on Granting Protection to Foreigners in the Territory of the 
Republic of Poland specifically provides that ‘a foreigner who has been granted the permit for 

Tolerated Stay shall be vested in the same rights as a foreigner who has been granted the 
residence permit for a fixed period, unless the provisions of this Act or of other Acts state 
otherwise’. The residence permit itself is issued for an indefinite period of time unless there is a 
reason to cancel it (see below) and the residence card can be renewed on an annual basis. 
 
An individual with Tolerated Stay status would normally be required to stay at a specified address 

and report to Border Guards on a three monthly basis, as there is provision to withdraw such 
status in certain circumstances. Article 102 of the Act of 13 June 2003 on Granting Protection to 
Foreigners within the Territory of the Republic of Poland stipulates four main reasons for 
withdrawal of such a permit: 

 The reason for issuing the permit has ceased to exist. 

 The holder has voluntarily applied to the authorities of the country of origin for protection. 

 The holder has left the country. 

 The holder constitutes a threat to ‘state security and defence as well as to public security 

and policy’. 

 

Treatment of failed asylum-seekers is similar to that of irregular migrants once the legally 

specified period of social support following service of a refusal of refugee status expires. Prior to 

that, they enjoy the same rights as asylum seekers, with access to accommodation, financial 

support and medical help. 

 

Concerns have been expressed by NGOs over the lack of rights afforded to irregular migrants in 

healthcare, education and access to the labour market in particular.  

 

Foreign national prisoners have very limited rights by virtue of their incarceration. 

 

http://www.usdc.gov.pl/
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Table 25.4: Failed asylum-seekers still in refugee centres 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  No specific rights for the 
category but Article 4 of the 
Ordinance of the Ministry of 
the Interior of 6 December 
2011 on the Rules of Stay in 
the Centre for Foreigners 
applying for Refugee Status 
provides that foreigners ‘shall 
be quartered in a housing unit 
in the Centre, together with 
their family members if 
possible’. 

Article 14.12) of the 
Act of 28 July 2011 
extend the right to 
health care for 
asylum-seekers:  
- for 14 days after 

a decision to 
discontinue 
proceedings on 
an application for 
refugee status; 

- until the deadline 
for a foreigner to 
leave Poland 
following a 
refusal of asylum 
or a decision to 
grant Asylum or 
Tolerated stay 
status;  

 

No specific rights for the 
category, but Article 94a) 
of the Act on Education 
System of 7 September 
1991 provides that all 
foreigners have the same 
rights as Polish citizens as 
regards education. 

No specific rights, but 
the Act on Minimum 
Pay for Work of 10 
October 2002 
establishes minimum 
wages in Poland and 
Article 2 of the 1998 
Polish labour code 
considers an employee 
to be any person to be 
employed ‘on the 
grounds of a labour 
contract, election, 
appointment or co-
operative labour 
contract’. 

Article 74 of the Act of 13 June 2003 on 
Granting of Protection to Foreigners within the 
Territory of Poland as amended by Articles 
14.12), 14.13) and 14.14) of the Act of 28 July 
2011: Assistance to failed asylum-seekers in 
the refugee centre comprises accommodation, 
provision of meals (PLN 20 per person per day 
= c. €5), assistance for purchase of articles for 
personal hygiene (PLN 20 per person per month 
= c. €5), out-of-pocket money for personal 
expenses (PLN 50 = c. €12), one-off financial 
assistance for purchase of clothing and 
footwear (PLN 140 = c. €34), a course of Polish 
language, didactic equipment for children and  
financing of public transport tickets in specified 
circumstances.  
 
Assistance out of the centre is offered in the 
form of payment of benefits to cover the costs 
of staying in Poland (PLN 25 per person per day 
=c. €6 or PLN 20 = c. €5 in the case of two 
persons, PLN 15 = c. €3.5 in the case of three 
and PLN €12.50 = c. €3 in the case of four)  
Under Article 14.15) of the Act of 28 July 2011 
all the above provisions are extended for up to 
two months after refusal of refugee status on 
the first occasion, up the deadline given for 
departure or for up to two weeks on 
subsequent occasions. 
 

N/A 

Specific for 
vulnerable 
groups 

None None No specific rights but 
Article 70.1 of the 
Constitution of Poland 2 
April 1997 states that 
‘everyone shall have the 
right to education’ and 
that ’education to the age 
of 18 years shall be 
compulsory’. 

None Article 71.2 of the Act of 13 June 2003 on 
Granting Protection to Foreigners provides that 
all meals provided to a minor child of a 
foreigner in the centre shall be suitable for 
his/her age. Article 71.3 as amended by Article 
14.13a) of the Act of 18 July 2011 provides that 
a foreigner shall be entitled to the ’cash 
equivalent’ in return for ’provision of nutrition 
of a child until it reached the age of 6 or 
graduated from a primary, lower secondary or 
upper secondary school’.   

N/A 

Actual If they elect not to make a Article 118.1 of the Children in refugee centres There is no knowledge There is no indication that failed asylum N/A 
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situation voluntary return failed 
asylum-seekers can normally 
stay in a family room in the 
refugee centre for up to 2 
months if it is likely they will 
be granted Tolerated Stay 
status following an expulsion 
decision. If this is not likely 
they will normally be allowed 
to stay in the refugee centre 
for the one month during 
which time they are expected 
to leave Poland. If removal is 
deferred for any reason and 
the family are first time 
applicants for asylum they 
would normally be released to 
find private accommodation 
where they can live together 
as a family. If they have made 
multiple applications for 
asylum the family would 
normally be detained in a 
guarded detention centre, 
where they would have access 
to a family room. Detention 
has to be authorised by a 
Court and is for 90 days 
initially up to a maximum of 
one year to effect removal.  

Act on Foreigners of 
13 June 2003 
provides that an alien 
placed in the guarded 
centre or under 
arrest for the 
purpose of expulsion 
shall be provided 
with medical 
treatment, 
medicines, sanitary 
articles and meals 
and drinks. The 
medical treatment, 
medicines and 
sanitary articles 
obtained are in 
accordance with the 
rules provided for in 
the Executive Penal 
Code of 6 June 1997 
which apply to 
persons placed in 
prisons and custody 
suites. But for those 
not in guarded 
centres the HUMA 
network report of 
2011 identified some 
barriers to accessing 
medical facilities in 
practice including 
long distances to 
appropriate facilities, 
lack of information 
and language 
barriers.  
 

have access to formal 
education, but according 
to the NGO respondent 
those detained in guarded 
detention centres only 
have access to informal 
tuition arranged by the 
guards.  
For those in private 
accommodation the 
Fundamental Rights 
Agency study of 2011 
reported that no 
documents were required 
to access schooling in 
Poland and no evidence in 
the current research was 
adduced to the effect that 
there was any difficulty 
accessing schooling. But 
the same study did report 
that migrant children in an 
irregular situation must 
present a personal 
identification number, 
normally only available 
after regularisation, before 
sitting examinations. 
Respondents were unable 
to confirm or deny this. 

about whether failed 
asylum-seekers 
relinquish any job they 
held as asylum 
seekers.  
 
The NGO respondent 
considered that illegal 
workers are afraid to 
ask for assistance 
when being exploited 
by their employer 
because the National 
Labour Inspectorate is 
obliged to report them 
to the Border Guards.  
 
The Fundamental 
Rights Agency study of 
2011 reported that 
often the two agencies 
did joint inspections. 
The Border Guard 
respondent said that 
joint inspections were 
sometimes necessary 
to prevent exploitation 
of workers and detect 
trafficking. 

seekers do not have access to the rights 
described above. The rights are however 
temporary to between two weeks and two 
months. 
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Table 25.5: Irregular migrants with a return or removal order (mainly detained) 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  No rights specific for 
irregular migrants   

No specific rights for irregular 
migrants, but the Law on 
Healthcare services Financed from 
Public Sources of 27 September 
2004 provided that services 
provided by rescue teams are free 
of charge to all individuals.  

Article 70.1 of the Constitution 
of Poland 2 April 1997 states 
that ’everyone shall have the 
right to education’ and that 
’education to the age of 18 
years shall be compulsory’. 
Article 94a) of the Act on 
Education System of 7 
September 1991 provides that 
all foreigners have the same 
rights as Polish citizens as 
regards education. 

No specific rights, but the Act 
on Minimum Pay for Work of 10 
October 2002 establishes 
minimum wages in Poland and 
Article 2 of the 1998 Polish 
labour code considers an 
employee to be any person to 
be employed on the grounds of 
a labour contract, election, 
appointment or co-operative 
labour contract. Foreigners are 
not allowed to work without a 
permit. 

None N/A 

Specific for 
vulnerable 
groups  

Article 72 of the 
Constitution of the 
Republic of Poland 2 
April 1997 provides 
that the Republic 
ensure the protection 
of the rights of the 

child. 

Articles 92 (1) and (2) of the Law 
on Education System of 7 
September 1991 and Regulation of 
the Minister of Health on the 
organisation of the prophylactic 
healthcare for children and youths 
of 28 August 2009 provide that 

children of undocumented migrants 
may receive medical and dental 
prophylactics when attending state 
school in Poland.   
Article 68.3 of The Constitution of 
Poland 2 April 1997 provides that 
public authorities shall ‘ensure 
special healthcare to children, 
pregnant women, handicapped 
people and persons of advanced 
age’. 

None None None N/A 

Actual 
situation 

Irregular migrant 
families with a return 
or removal order are 
normally 
immediately 
detained in a 
common family room 
in a guarded 
detention centre, but 
can occasionally be 

Unless in guarded centres (see 
above) no access to free healthcare 
except to rescue teams outside 
hospitals and for mandatory 
treatment for infectious diseases. 
Research by the HUMA network in 
2011 showed that undocumented 
migrants can legally be refused 
access to healthcare except to 
emergency services in hospital, 

According to the NGO 
respondent those irregular 
migrant children detained in 
guarded detention centres only 
have access to informal tuition 
arranged by the guards.  
 
For those in private 
accommodation the 
Fundamental Rights Agency 

As they are normally detained, 
they do not have access to 
employment. 

Irregular migrants are 
normally immediately 
detained in a guarded 
detention centre when first 
encountered by the Border 
Guards. Detention has to 
be authorised by a Court 
within 48 hours, is for up 
to 90 days initially and can 
be extended up to a 

N/A 
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allowed to remain in 
private 
accommodation, 
especially if they 
have previously been 
legally in Poland. 
Alternatively one 
adult might be 
detained and the rest 
of the family be 
allowed to remain in 
private 
accommodation.  

where they would be expected to 
pay for the service. 
 
The same research revealed that 
undocumented women who had 
given birth in Poland all had to pay 
the full cost of prenatal and 
delivery care. The survey also 
elicited that nine out of ten 
undocumented parents who had 
tried to access healthcare for their 
child had ‘encountered difficulties’. 
HUMA expressed the concern that 
such practices might contravene 
the Convention of the Rights of the 
Child, to which Poland is a 
signatory. 

study  of 2011 (page 70) 
reported that no documents 
were required to access 
schooling in Poland and no 
evidence was adduced in the 
current research to the effect 
that there was any difficulty 
accessing schooling. But the 
same study did report that 
migrant children in an irregular 
situation must present a 
personal identification number, 
normally only available after 
regularisation, before sitting 
examinations. Respondents 
were unable to confirm or deny 
this. 

maximum of one year to 
effect removal. The centre 
provides organised 
activities for children and 
sports facilities. If an 
individual is perceived as 
posing a particular risk 
he/she will be detained in 
cells. 
Those few allowed to stay 
in private accommodation 
are not entitled to any 
form of social assistance, 
but for this cohort there 
are no barriers to 
engagement in activities or 
on freedom of movement, 
subject to the individuals 
concerned having the 
means to enjoy such 
activities. 
 

 

Table 25.6: Foreign national prisoners with a return or removal order 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  None No specific rights No specific rights None None N/A 

Specific for 
vulnerable 
groups  

None None None None None N/A 

Actual 
situation 

Separated from any 
family by virtue of 
imprisonment 

Access to prison 
medical facilities 
under the Executive 
Penal Code of 6 
June 1997 (see 

above). 

Access to normal 
prison education 
programmes 

N/A Imprisoned.  N/A 
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Table 25.7: Tolerated Stay Status 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  Under Article 97.1a of 
the Act of 13 June 2003 
on the Granting of 
Protection to Foreigners 
within the Territory of 
Poland an individual can 
be granted Tolerated 
Stay if his or her 
expulsion would violate 
the right to family life 
within the meaning of the 
Convention for Human 
Rights and Fundamental 
Freedoms signed in 
Rome on 4 November 
1950.  

Article 98 of the Act of 
13 June 2003 on the 
Granting of Protection to 
Foreigners specifies that 
an individual granted 
Tolerated Stay shall be 
’vested in the same 
rights as a foreigner who 
has been granted a 
residence permit for a 
fixed period’ unless 
specifically indicated to 
the contrary in 
legislation. Under Article 
3, Act of 27 August 2007 
on Healthcare Financed 
from Public Funds those 
with Tolerated Stay have 
the status of insured 
persons.   

No specific provision for 
education for those with 
Tolerated Stay, but Article 98 of 
the Act of 13 June 2003 on the 
Granting of Protection to 
Foreigners specifies that an 
individual granted Tolerated Stay 
shall be ’vested in the same 
rights as a foreigner who has 
been granted a residence permit 
for a fixed period’ unless 
specifically indicated to the 
contrary in legislation. 
Article 94a) of the Act on 
Education System of 7 September 
1991 provides that all foreigners 
have the same rights as Polish 
citizens as regards education. 

Article 87.1.5 of the 
Act of 20 April 2004 on 
Promotion of 
Employment and 
Labour Market 
Institutions provides 
that a person granted 
Tolerated Stay is 
entitled to work in 
Poland. 

No specific rights N/A 

Specific for 
vulnerable 
groups  

Under Article 97.1a of 
the Act of 13 June 2003 
on the Granting of 
Protection to Foreigners 
an individual can be 
granted Tolerated Stay if 
his or her expulsion 
would violate the child’s 
right determined in the 
Convention on child’s 
Rights adopted by the 
General Assembly of the 
United Nations on 20 
November 1989 to the 
extent that it threatened 
the psycho-physical 
development of the child.   

None Article 70.1 of the Constitution of 
Poland 2 April 1997 states that 
‘everyone shall have the right to 
education’ and that ’education to 
the age of 18 years shall be 
compulsory’.  
 

None None N/A 

Actual 
situation496 

On grant of Tolerated 
Stay status all individuals 
are released from official 

No specific evidence has 
been adduced to the 
effect that those granted 

No evidence has been adduced to 
the effect that children with 
Tolerated Stay cannot access 

No evidence has been 
adduced to the effect 
that those granted 

Those granted Tolerated Stay are 
released if detained and free to find 
their own accommodation. No 

N/A 

                                                
496 Based on the interviews, no actual studies on the situation of third country nationals on Tolerated Stay could be identified. 
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accommodation, 
including prisoners who 
have completed their 
sentence. Families are 
allowed to find private 
accommodation and 
there is no reported bar 
to family unity. 

Tolerated Stay cannot 
access healthcare 
services.   

education.   Tolerated Stay cannot 
access employment. 

barriers to free movement or 
engaging in activities have been 
reported other than a requirement 
to stay at a specified address and 
report to Border Guards, normally 
on a three monthly basis. 
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25.4 Main reasons for postponement of the return or removal 

 

A removal or return can be postponed for several different reasons. It is however only a 

postponement leading to Tolerated Stay Status that changes the status and rights of the third 

country national pending return or removal.  

 

According to the website for the Office for Foreigners (www.usdc.gov.pl) 241 persons including 

170 asylum-seekers were granted Tolerated Stay status in 2011. According to the Border Guard 

respondent 36 individuals were granted Tolerated Stay status in 2011 as a result of unenforceable 

return. In addition four women were given Tolerated Stay status on the basis that they were 

victims of trafficking. No further breakdown of the figures was available.    

 

The remaining reasons mainly concern temporary suspension of removal while the possibility of 

revoking the decision is considered or due to technical obstacles. This does not change the status 

or rights of the third country national.  

 

The main reasons for temporary suspension while the possibility of revoking the decision is 

considered are: 

- Application for the 2012 regulation exercise (6800 individuals, not all of them necessarily 

third country nationals with a return or removal order) 

- Complaint with the Voivodship Administrative Court (99 individuals) 

 

The number of complaints lodged with the Voivodship Administrative Courts was 214 in total in 

2011 and in 99 cases removal was suspended. In 18 cases a grievance against the Voivodship 

Court’s decision was lodged with the General Administrative Court and in one case the Court found 

in favour of the plaintiff. 

 

In the opinion of the Border Guard respondent in 2011 unenforceable removal due to 

documentation issues, Court Orders and the marriage of an individual to a Polish citizen were the 

prime causes of postponement of expulsion orders. Those under threat of removal are allowed to 

marry even if detained, but an investigation as to whether the marriage was genuine would 

normally be undertaken before any Tolerated Stay status was awarded. Thus the individual 

concerned would normally remain detained, though not be removed, in the meantime. 

 

The NGO respondent added that he considered that failure to locate asylum-seekers who had 

absconded after leaving refugee centres was an additional prime reason for the postponement of 

removal, but no statistics are available.   

 

Table 25.8: Overview of main reasons for postponement of return or removal or prolonging the period for 
voluntary return 

Main groups Description Legal basis  Estimated 
number 
(2011) 

Legal / 
humanitarian 

Grant of Tolerated Stay status: 
 If expulsion would be affected to a country 

where right to life/ freedom/ personal safety 
could be under threat. 

 If expulsion would violate the right to family 
life, or would violate the child’s right as for 
example if (s)he marries/is married to a Polish 
citizen or to a foreigner permanently resident 
in Poland or if there is a threat to the 
psychological or physical development of a 
child 

 If expulsion is unenforceable due to ‘reasons 
beyond the authority executing the decision or 
beyond the foreigner’.   

 If in the judgement of a Court a person’s 
extradition to a particular country is 

‘inadmissible’ or if the Minister of Justice 
refuses to extradite an individual to a 

Article 97.1 and 
97.2 of the Act of 
Granting 
Protection to 
Foreigners of 13 
June 2003  

241 in total, 
including 170 
failed 
asylum-
seekers  
 
36 individuals 
(unenforceabl
e removal 
only) 
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particular country. Such a decision is to be 
taken with regard to the reasons for refusing 
an individual’s extradition and the interests of 
Poland. 

If an individual is subject to a removal order, 
he/she cannot be removed under Polish law, 
leading to Tolerated Stay status (see 1.6 below). 

Article 89.1 Act 
on Foreigners of 
13 June 2003 & 
Article 97.1.1 and 
97.1.a, Act of 13 
June 2003 on 
Granting 
Protection to 
Foreigners in the 
Territory of 
Poland  

Not known 

If an individual has applied for the 2012 
regularisation exercise, an undertaking has been 
given not to remove that person until a decision 
has been made on the application. 

Article 5 of the 
Act of 28 July 
2011 on 
Legalisation of 
Stay of Some 
Foreigners in the 
Territory of the 
Republic of 

Poland. 

c 6800 at 22 
May 2012 

Practical or 
technical 

If an individual has to wait for an organised official 
convoy before he /she can be removed 

N/A Not available 

If an individual absconds and does not present 
him/herself for removal. 

N/A Not available 

   

Policy choice If a third country national lodges a complaint with 
the Voivodship Administrative Court with a request 
for suspension of removal, the Court may order 
removal action to be suspended.  This decision can 
be challenged in the General Administrative Court 
(GAC) and ultimately at the European Court of 
Human Rights (ECHR). 

Article 89 Act on 
Foreigners of 13 
June 2003 & 
Article 97, Act of 
13 June 2003 on 
Granting 
Protection to 
Foreigners in the 
Territory of 
Poland 
Article 61.3 of the 
Act of 30 August 
2002 on 
Proceedings 
before 
Administrative 
Courts 

99 by the 
Voivodship 
Court plus 1 
each by the 
GAC and the 
ECHR 

 

  

25.5 The right to legal stay for third country nationals pending return or removal 

 

25.5.1 Possibilities for obtaining the right to legal stay for third country nationals pending return or removal 

 
Tolerated Stay constitutes a legal basis in itself for remaining in Poland, although there is a 
provision for withdrawing such status in the circumstances detailed at paragraph 1.3 above. There 
is provision under Article 64 (3) of the Act on Foreigners of 13 June 2003 for those who have 
continuously lived in Poland for 10 years with Tolerated Stay status to be granted settlement. If an 
individual otherwise qualifies for acquisition of citizenship, refugee status, fixed term or permanent 

residence permit, Tolerated Stay status is deemed to ‘expire’ under the terms of Article 103 of the 

Act on Granting Protection to Foreigners within the Territory of Poland.  

 

Poland is undertaking a regularisation exercise in the first half of 2012 for specific qualifying 

categories of third country nationals. The regularisation initiative is a discrete exercise for a limited 

period of time. The regularisation initiative, which is the third such exercise this century, only 

commenced on 1 January 2012, but, according to the official website (www.abolicja.gov.pl) as of 

22 May 2012, 1,909 persons had regularised their stay out of a total of approximately 6,800 who 
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had applied. 319 persons had received negative decisions and in two cases the procedure had 

been discontinued. 

Table 25.9: Overview of the criterions for being granted the right to legal stay 

Criteria Legal basis Numbers 
receiving 
(2011) 

An individual with Tolerated Stay status can in principle be granted 
settlement after 10 years continuous residence in Poland. 

Article 64 (3), 
Act on 
Foreigners of 
13 June 2003  

None (Act only 
passed in 2003) 

Regularisation exercise is open to applications between 1 Jan 2012 and 2 
July 2012 inclusive from those illegally in Poland on 1 January 2012 
who: 

 Have been continuously in Poland since at least 20 December 
2007. 

 Have been given a final decision on refusal of refugee status 
prior to 1 January 2010. 

 Or had filed a further claim for asylum on 1 January 2010.   

Act of 28 July 
2011 on 
Legalisation of 
stay of Some 
Foreigners in 
the Territory 
of the 
Republic of 
Poland. 

c 6800 at 22 
May 2012 

 

 

25.5.2 Rights granted to third country nationals that have obtained a legal right to stay 

 

Tolerated Stay 

 
Third country nationals granted Tolerated Stay Status shall be vested in the same rights as a 
foreigner who has been granted the residence permit for a fixed period, unless the provisions of 
this Act or of other Acts state otherwise’. They can however be required to stay at a specified 
address and report to Border Guards every three months.  

 

Regularisation Exercise 

 

Details of the exercise are set out in the Act of 28 July 2011 on the Legalisation of Stay of Some 

Foreigners in the Territory of the Republic of Poland. An applicant who fulfils the relevant criteria 

will receive a residence permit for two years, during which access to the labour market under an 

employment contract is permitted.  

 

 

25.6 Effects of the current legal basis and actual situation for third-country nationals pending 

return or removal 

 

25.6.1 Fostering the protection of the human rights  

 

The Border Guard respondent highlighted the access to healthcare, education and the labour 

market enjoyed by those granted Tolerated Stay. The NGO respondent considered that the right to 

family life enjoyed by those in the Tolerated Stay category was also evidence of the protection of 

human rights. But he was concerned about the potential for exploitation of workers under a 

system where the National Labour Inspectorate is under a duty to advise the Border Guards if they 

encounter illegal workers (see 1.4 above). A further concern was expressed at the lack of facilities 

for formal education of children in detention centres (see 1.4 above) and the HUMA network report 

of 2011 detailed concerns about access to health care for irregular migrants in general and 

pregnant women and children in this group in particular. 

 

The NGO respondent considered increased harmonisation would offer an opportunity to encourage 

Poland to adopt a less rigorous approach towards detention of irregular migrants than is currently 

employed. The only disadvantage of harmonisation foreseen by the NGO respondent was that the 

Tolerated Stay provision might become less favourable to migrants if common standards were 

employed across the European Union. 
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25.6.2 Public opinion 

 

The Government respondent did not consider it appropriate to offer a view on this subject, but the 

NGO respondent considered that recent large public protests in favour of specific individuals under 

threat of removal had led directly to the Legalisation programme outlined at 1.6 above.  

 

25.6.3 Secondary movements and pull factors 

 

Both respondents agreed that there is no evidence at present of increasing migration to Poland, 

although it was felt that the ease of travel between EU Member States resulting from the fact that 

Poland is in the Schengen zone made an accurate assessment difficult. According to the Office for 

Foreigners website (usdc.gov.pl) expulsions increased slightly over the past three years: 2009 

(2,165 expelled); 2010 (2,243 expelled); 2011 (2,347 expelled). It is too early to ascertain any 

effect that might be resulting from the regularisation programme. 

 

The Government respondent considered that harmonisation would have the advantage of creating 

a uniform set of standards across the EU, however he also assessed that harmonisation might lead 

to more bureaucracy and a consequent decrease in operational effectiveness.   

 

25.7 Data sources 

 

25.7.1 Respondents 

 

Polish Border Guards 

Helsinki Foundation for Human Rights, Legal Assistance to Refugees and Migrants Programme 

 

25.7.2 Documents 

 

Office of Foreigners website (www.usdc.gov.pl) 

 

 Act of 13 June 2003 on Granting Protection to Foreigners within the Territory of Poland. 

 Act on Foreigners of 13 June 2003. 

 Act of 28 July 2011 on Legalisation of Stay of Some Foreigners in the Territory of the 

Republic of Poland and on amendments to the Act on Granting Protection to Foreigners in 

the Territory of the Republic of Poland and to the Act on Foreigners. 

 Ordinance of the Minister of the Interior and Administration of 10 November 2011 on the 

Amount of Assistance for Foreigners Applying for Refugee Status.   

 Ordinance of the Ministry of Interior of 6 December 2011 on the Rules of Stay in the 

Centre for Foreigners seeking Refugee Status. 

 Information from the Head of the Office for Foreigners about the implementation of the Act 

on Granting Protection to Foreigners in the Territory of the Republic of Poland in 2011 as 

regards Implementation of Commitments of the Republic of Poland resulting from the 

Geneva Convention relating to the Status of Refugees and the New York Protocol Relating 

to the Status of Refugees. Warsaw, March 2012. 

 

Legalisation website (www.abolicja.gov.pl) 

 

The Constitution of the Republic of Poland 2 April 1997 (www.sejm.gov.pl) 

 

Fundamental Rights Agency study on Fundamental Rights of migrants in an irregular situation in 

the European Union 2011 (www.fra.europa.eu) 

 

Access to Healthcare and Living Conditions of Asylum-Seekers and Undocumented Migrants in 

Cyprus, Malta, Poland and Romania. The HUMA network 2011. (www.huma-network.org) 

http://www.usdc.gov.pl/
http://www.huma-network.org/
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26. PORTUGAL 

26.1 Summary 

 
 In Portugal, all third-country nationals (TCNs) pending return or removal are considered 

illegally staying and their rights are the same as of any other illegally staying third-country 

nationals. However the asylum law does give some specific rights to failed asylum seekers. 

 

 The actual situation of third-country nationals pending return or removal depends on whether 

they are detained or not. 

 

 Third-country nationals who are not detained 

o have the right to accommodation and/or social benefits, if they are failed asylum seekers 

and support is deemed necessary based on an assessment of their socio-economic 

situation. Failed asylum seekers awaiting an appeal of the return decision and families of 

failed asylum seekers with minor children in general stay in reception centres. All other 

third-country nationals pending return/removal, but not in detention, must provide for 

their own accommodation and living costs. 

o do not have access to any free healthcare, but can apply for financial support from NGOs 

to cover necessary healthcare if they do not have the means themselves,  

o are not allowed to work nor do they have access to any social benefits, but often they find 

work on the black market 

o might be required to report regularly to the authorities, if they did not return within the 

period granted for voluntary return.  

 

 Third-country nationals who do not return voluntarily can be taken in detention for up to 60 

days. In detention they have access to family rooms and healthcare. 

 

 With respect to vulnerable groups special regulations exist concerning children below 16 who 

are not detained. There are also special regulations pertaining to victims of human trafficking. 

 

 The most common option for obtaining a residence permit is through a work contract. It is very 

common to be granted a temporary residence permit when being legally registered with social 

services and delivering contributions to the state, which is possible for illegally staying third-

country nationals working in Portugal. This is however not especially developed for third-

country nationals pending return/removal. 

Table 26.1: General overview 

Family unity Health care Education  Labour market Reception 
conditions 

In reception 
facilities families 
who are awaiting 
their deportation 
are granted a 
private bedroom 

with private 
bathroom. There 
are facilities for 
children to play. 

Emergency, primary and 
secondary care is 
provided but on the cost 
of the TCNs. NGOs might 
provide financial support 
if TCNs  is lacking 

financial means. 
 
Adequate medical 
assistance while in 
detention. 

12 years of 
compulsory 
basic education 
free of charge. 
 
No higher and 

vocational 
education 
possible as an 
official ID is 
needed. 

TCNs  pending 
return/removal are denied 
access to the labour 
market. It is however 
common practice to legally 
register illegal TCNs  

pending return/removal 
with social security which 
is a precondition to apply 
for a residence permit. 

No provision 
of social 
benefits or 
housing 
except in 
specific 

circumstances 
for failed 
asylum 
seekers only.  

 

26.2 Categories of third-country nationals pending return/removal 
 

In Portugal, only the situation of failed asylum seekers is regulated by the law (the asylum law). 

Any other third-country nationals pending return/removal are regulated under the general legal 

provisions for illegally staying third-country nationals. The same is the case for failed asylum 

seekers in situations where the asylum law does not make specific provisions for them, as they are 
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considered as illegally staying on the territory. In other words, all third-country nationals pending 

return/ removal are illegally staying in Portugal, but for failed asylum seekers some additional 

regulations exist in the asylum law.  
 

Apart from this, the situation of third-country nationals pending return or removal depends on 
whether the third-country national is detained or not. Detention is rather rare, as it is only one of 
three options. Upon judicial decision, one of the following measures is chosen when third-country 
nationals pending return/removal are suspected of not cooperating with the Authorities on the 
expulsion procedures (Art. 142 (1), Law No. 23/2007):  

a) Periodical presentations at the Immigration and Borders Service;  
b) The obligation of staying at home using electronic surveillance means according to law;  
c) Placement of the concerned person in a temporary lodging centre or a matching facility.  

In practice, presentation to the authorities at regular intervals is most often chosen following 

arrest. Detention pending deportation is rarely instructed. Detention pending deportation at 

temporary lodging centres or detention centres is legally limited to a maximum period of 60 days 

(Art. 146 (3), Law No. 23/2007). 

 

In theory, third-country nationals pending return/removal whether failed asylum seekers or not 

and whether detained or not, shall be given a written confirmation of their return order according 

to Art. 138 (1) Law No. 23/2007 in case of voluntary return and according to Art. 149 (2, 3) Law 

No. 23/2007 in case of forced removal. If they fail to return, they do not obtain a paper stating 

their status as pending postponed return/removal. An official postponement of a voluntary return 

results in the new/postponed return date being written in the return order. 

 

Table 26.2: Overview of categories of third country nationals pending return or removal 

 Not detained  Detained 

Categories 

 

The person is considered illegally staying on 
Portuguese territory, but he/she is not detained 
because: 

- (s)he is preparing a voluntary return, 

- (s)he has been ordered to report to 
the authorities on a regular basis 

- (s)he is under electronic surveillance in 
home confinement 

The person is considered illegally 

staying and fails to comply with the 
departure deadline whereby he/she is 
detained and escorted to the border 
post in order to be removed from 
national territory (Art. 161, Law No. 
23/2007). 

Expected 

numbers 

(2011) 

156 active readmissions 

 

235 TCNs detained pending 

deportation 

 

Documents 

stating 

their right 

to stay? 

Return decision in form of a return order. TCNs pending return/removal are notified by 
the Immigration and Borders Service to voluntary leave the country (Art. 138 (1), Law 
No. 23/2007. 
 
Failed asylum seekers are notified in written form to voluntarily abandon national territory 
within 20 to 30 days (Art. 21 and 31, Asylum Law 27/2008.  
 
Return decision in form of a return order. TCNs pending return/removal are notified about 
the removal decision indicating the legal grounds, the right to take judicial review as well 
as its register at Schengen Information System and the national register of non-
admissible persons (Art. 149 (2,3), Law No. 23/2007). 

 

 

 

26.3 Overview of the rights and the actual situation 

 

Third-country nationals not detained while pending return or removal more or less have the same 

rights as any other third-country national illegally staying in Portugal. In a few cases however, 

special provisions exist for failed asylum seekers. Most importantly, their social benefits and/or 
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accommodation cannot be withdrawn should a social-economic assessment indicate that they need 

this support. There is however no description of how this provision is applied, nor any knowledge 

about how often it is applied. In general it seems that third-country nationals  pending return or 

removal must provide for themselves with respect to accommodation, healthcare, general 

subsistence, etc., unless they are unaccompanied minors and in some cases families with minors. 
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Table 26.3: TCNs not in detention 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  Art. 57 (2) Asylum Law 
27/2008 protects family life 
and also applies to failed 
asylum seekers.  
 

Entitled to medical healthcare 
covered by their own means, if 
having resided for more than 90 
days in Portugal (point 4, 
Despacho no. 25.360/2001 – 

Accesso à saúde por parte dos 
Imigrantes). The mentioned 
healthcare covers emergency 
care (includes life-saving 
measures and medical treatment 
which is necessary to prevent 
serious damage to a person´s 
health), primary care (essential 
treatment of relatively common 
minor illnesses provided by 
general practitioners), secondary 
care (comprises medical 
treatment provided by specialists) 
and inpatient health care. 

If having resided less than three 

months they only have access to 
emergency healthcare, maternal 
care and care for communicable 
diseases, and are still required to 
cover the full costs of treatment. 

If they can prove a lack of 
financial means they may apply 
for exemption of payment.497  

No access to 
education for adult 
TCNs. 

No access to 
employment. If 
they illegally 
exercise a working 
activity they - and 

their employer - are 
subject to fines 
(Art. 198, Law No. 
23/2007). 
 
Right to fair 
remuneration.498 

Art. 60 of Asylum Law 27/2008, 
pertaining to the reduction and 
withdrawal of reception conditions for 
failed asylum seekers states that any 
social benefits ceases to exist, with the 

final decision on the asylum or 
subsidiary protection application, 
irrespective of the interposition of the 
competent judicial recourse. The 
withdrawal of assistance shall however 
not occur if the maintenance of such 
assistance is considered necessary 
(based on an assessment of the socio-
economic situation of the applicant). 
 
 
 
 
 
 
 
 
 

 

Specific for 
vulnerable 
groups 

Art. 59 of Asylum Law 
27/2008 pertaining to 
supplementary guarantees 
in terms of housing states 
that the authority 
responsible for the granting 
of housing in kind shall 

Irregular minors are registered 
for the purpose of assuring their 
access to health services (Art. 2 
(1), Decreto-Lei no. 67/2004). 

Minors have access 
to public education 
during the obligatory 
12 years of schooling 
without any 
restrictions (Art. 13, 
15 in connection with 

No specific 
provision 

Failed asylum seekers who are 
unaccompanied minors are 
systematically served with a protection 
measure by the Court for Minors 
determining their accommodation and 
social support at the Portuguese Refugee 
Council (CPR)'s Reception Centre of 

 

                                                
497 Op. cid . (European Union Agency for Fundamental Rights. (2011)), pp. 73-77. 
498 European Union Agency for Fundamental Rights. (2011). Fundamental Rights of migrants in an irregular situation in the European Union, p. 48. 
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ensure that minor children 
of applicants or applicants 
who are minors are 
accommodated with their 
parents or with an adult 
member of the family 
responsible for them 
whether by law or custom 
(this is generally applied for 
families of failed asylum 
seekers as well). 

Art. 73, 74, 
Portuguese 
Constitution). After 
finishing school they 
are issued a diploma. 
 
 

Bobadela in accordance to Law 147/99, 
1st September). Such protection 
measure is usually enforced until the 
minor reaches 18 years old.  
 
A new reception Centre for Refugee 
Children was recently inaugurated by the 
Portuguese Refugee Council with a 
capacity to accommodate up to 14 
unaccompanied minors (also if pending 
removal orders following refusal of the 
asylum claim). 

Actual 
situation 

Despite the current 
population of the Reception 
Centre of Bobadela having 
largely surpassed its regular 
capacity, all families have 
been accommodated in 
separate rooms.  There is 
however no knowledge 
about the extent to which 
families with minor children 
are in general granted 
accommodation in centres 
or not. If they do not live in 
centres, the access to family 
life will depend on the 
resources of the charity that 
might help them. 

Very few have the means to pay 
the full costs of the treatment 
from their own personal funds 
before being treated. They 
therefore depend on charity 
organisations for access to 
healthcare.   
 
According to the respondents 
TCNs are often supported by 
charities and NGOs such as the 
Portuguese Refugee Council who 
pay for their consultations and 
medical treatments. This is 
however not enough to ensure 
adequate access even to basic 
treatment. 

There is no 
knowledge about the 
extent to which 
minors pending 
return or removal are 
attending schools. It 
is the assessment of 
the respondents, that 
in general they are, 
especially if they are 
living in centres 
(unaccompanied or 
with their families). 
 
 

They often work on 
the black market 
and are sometimes 
even registered 
with social security 
by their employers. 
This in turn enables 
them to apply for a 
residence permit 
(For further 
information see 
Table 7, Art. 88 (2), 
Law No. 23/2007). 

Failed asylum seekers at administrative 
stage who challenge the refusal before 
the courts (and whose order of removal 
is therefore suspended for the duration 
of the appeal by law) are currently 
provided with accommodation and social 
support by the Portuguese Refugee 
Council (CPR). There does not seem to 
be a general practice or clear definitions 
with respect to when “the maintenance 
of social benefits and/or accommodation 
is necessary”. It is unknown how many 
are granted some kind of support and 
how many that end up having to provide 
for themselves. 
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Table 26.4 Detained TCNs 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  No specific provision 
in the law 
  

As table 4. No specific 
provision in the law for the 
ones in detention.  
 

Detained adult 
TCNs pending 
return/removal 
do not have 
access to 
education and 
vocational 

training. 
 

Detained TCN 
pending 
return/removal 
do not have 
access to the 
labour market. 

In the particular case of failed asylum seekers at 
border points, Asylum Law 27/2008 states they be 
detained at border points for the duration of their 
asylum claim/judicial review up to a maximum of 60 
days following which they must be released. 
 
In the particular case of failed asylum seekers 

detained at border points pending a removal to the 
country of departure Art. 61 of Asylum Law 27/2008 
states that applicants detained in border offices shall 
be granted equal adequate material reception 
conditions. 

 
 

Specific for 
vulnerable 
groups  

    Mothers and their children are detained in very rare 
cases and if so just in specific detention facilities.  
 
The temporary accommodation of failed 
unaccompanied or separated minors who lodge their 
asylum application at border points shall follow 
special conditions (see article Art. 26 (2) of Asylum 
Law 27/2008). As a rule, unaccompanied and 
separated children are not detained at border points; 
they are given exceptional entrance into national 
territory and accommodated at the CPR Refugee 
Reception Centre. 

 

Actual 
situation 

Families pending 
deportation are 
granted a private 
bedroom with private 
bathroom within the 
closed reception 
facilities.  
 
The centres provided 
facilities for children 
to play. 

TCNs detained pending 
deportation, have access to 
medical treatment. Should 
urgent medical treatment be 
needed, the detainees are 
transferred to the hospital. 
There are no reports stating 
difficulties in accessing 
healthcare. 

As they are 
detained they 
do not have 
access to 
education 

As they are 
detained they 
do not have 
access to 
employment 

In detention facilities TCNs are free to move around 
in the centre, but they cannot leave it. 
 
Women and men are placed separately.  
 
According to interviewees detained TCNs pending 
return/removal are not entitled to receive social 
benefits. 
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26.4 Main reasons for postponement of the return or removal 

 

In Portugal, there are limited possibilities for having a return or removal postponed. The 

postponements granted are generally related to European protection statuses such as non-

refoulement and the lodging of asylum applications. Portugal does not have any statistics on the 

number of persons granted postponement. This might be explained with the fact that a 

postponement either leads to regularisation or has no influence on the rights of third-country 

nationals. If it leads to regularisation it becomes part of the general statistics on regularisations 

with or without prior postponements. If it does not change the situation of third-country national, 

there is no reason to keep statistics. 

Table 26.5: Overview of main reasons for postponement of return or removal or prolonging the period for 
voluntary return 

Main groups Description Legal basis  Estimated 
number 
(2011) 

Legal / 
humanitarian 

Expulsion cannot be made to a country where the foreign 
citizen may be pursued for the motives that, in accordance 
to law, justify the granting of the asylum right or where the 
foreign citizen may suffer torture, inhuman or degrading 
treatment as defined in article 3 of the European 
Convention on Human Rights. 
 

Art. 143 (1), 
Law No. 
23/2007 

 

In accordance to article 12 of Asylum Law 27/2008, 30 June 
relating to the effects of the asylum application over 
infringements related to the entrance in the country, the 
submission of a asylum application shall hinder the 
continuation of any administrative or criminal process 
brought against the applicant and family members 
accompanying him or her on the grounds of irregular 
entrance into Portuguese territory. Such procedures or 
process shall be archived in case asylum is granted and it is 
proven that the corresponding infringement has been 
determined by the same facts that grounded the asylum 
granting. 
 

Art. 12, 
Asylum Law 
No. 27/2008 

 

Practical or 
technical 

Absence of travel documents No legal 
basis 

 

Lack of cooperation of the person to be returned in finding 
his/her identity 

No legal 
basis 

 

Difficulties in finding a flight No legal 
basis 

 

Lack of cooperation or slowness of the consulate in issuing 
the safe-conduct 

No legal 
basis 

 

If TCNs falls ill and by medical opinion is prevented from 
travelling 

No legal 
basis 

 

Policy choice Foreign citizens cannot be removed from the country if: 
a) they were born in Portuguese territory and reside there; 
b) they have effective custody of minor children of 
Portuguese nationality and are residing in Portugal; 
c) they have effective custody of minor children who are 
nationals of a third country and residents in Portuguese 
territory and for whom they ensure livelihood and provide 
education; 
d) they arrived in Portugal before they turned 10 years old 
and still live there. 

Art. 135, 
Law No. 
23/2007 

 

 

 

26.5 The right to legal stay for third country nationals pending return or removal 

 

26.5.1 Possibilities for obtaining the right to legal stay for third-country nationals pending return or removal 

 
There are no specific provisions through which third-country nationals pending return or removal 
can obtain a right to legal stay. They have access to the same regularisation mechanisms as any 
other third-country nationals.   
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For a residence permit to be granted, some general preconditions must be fulfilled (Art. 52 (1), 
Law No. 23/2007):  

 
“Without prejudice to special conditions which are applicable to the granting of each type of visa 

and to the special framework contained in agreements, protocols or similar instruments, treaties 
and international conventions that Portugal is Party to, residency, temporary stay and short stay 
visas are only granted to nationals of third States that fulfil the conditions below: 
 

a) Those that have not been subject to a removal measure or are not in the subsequent 
period of time following the ban of entry in national territory. 

b) Those in respect of whom an alert has not been issued for the purposes of refusing entry 

or stay in the Schengen Information System by any of the Contracting Parties 
c) Those in respect of whom an alert has not been issued for the purposes of refusing entry 

or stay in SEF´s Integrated Information System, according to the contents of article 33; 
d) Those who possess sufficient subsistence means, such as defined by joint administrative 

rule of the Ministers of Internal Affairs and Work and Social Solidarity 
e) Those that hold a valid travelling document 

f) Those that are covered by travelling insurance.”  

The Portuguese Council of Ministers has agreed in its Resolution 21/2010 of March 26 to limit the 
number of resident permits issued for professional activities, starting December 31st 2010, to 
3.800 per year. This is a significant decrease compared to the quota fixed for 2008 (8.500), due to 
the economic crisis and its impact on the employment market.499  

 
As stated, the most common option to obtain a residence permit is through a work contract 
according to Art. 88 (2) Law No. 23/2007. As described above, it is possible to be granted a 
temporary residence permit when being legally registered with social services and delivering 
contributions to the state. After five more years of residence, third-country nationals pending 
return/removal can apply for a permanent residence permit (Art. 80, Law No. 23/2007).  

 
Portugal does not have statistics on the number of third-country nationals, who were granted a 
legalisation under the different legal provisions. 
 

Table 26.6: Possibilities for obtaining a right to legal stay after being issued a return order 

Criterions Legal basis Numbers 

receiving 

(2011) 

Residence permit for  
(i) vulnerable persons on humanitarian grounds,  

(ii) reasons of national interest 

(iii) reasons of public interest resulting from the exercise of a relevant 
activity in science, culture, sports, economical or social activities. 

Art. 123, Law 
No. 23/2007 

 

TCNs pending return/removal may obtain a residence permit if they hold a 
legal work contract and are contributing to the Social Security System. It 
happens often that illegally staying TCNs pending return/removal who earlier 
on entered the country on a temporarily limited tourism visa are legally 
registered for work purposes by their employers which opens a window to 
obtain a residence permit: 
 
“Exceptionally, against a proposal of Director General of SEF [Immigration 
and Borders Service] or by initiative of the Minister of Internal Affairs, the 
requisite established in subheading a), paragraph 1, article 77° [according to 
which a valid residency visa is needed in order to receive a residence permit]  
may be dispensed with, provided the foreign citizen, apart from the other 
general conditions established in that disposition, fulfils the following 
conditions: 
a) Holds a work contract or has a labour connection confirmed by a workers’ 
union, by an association which is party to the Consulting Councilor, or by the 
Work General Inspectorate; 

Art. 88 (2), 
Law No. 
23/2007 

 

                                                
499 Serviço de Estrangeiros e Fronteiras. (2011). Relatório de Imigração, Fronteiras e Asilo 2010. P. 15. 
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b) Has legally entered in national territory and here remains legally; 
c) Is registered in the Social Security +System and accomplished all his/ her 
obligations to that department.” 
 

TCNs do not need visa for the granting of temporary residence permit, if they 
have minor children resident in Portugal or with Portuguese nationality over 
who he/she exercises effective parenthood power and over whom he/she 
ensures livelihood and education. 
 

Art. 122 (1l), 
Law No. 
23/2007 

 

 

26.5.2 Rights granted to third-country nationals that have obtained a legal right to stay 

 
Third-country nationals pending return/removal who obtained the right to legal stay in Portugal 
enjoy the same rights as Portuguese citizens besides the right to vote.  
 

 

26.6 Effects of the current legal basis and actual situation for third country nationals pending 

return or removal 

 

26.6.1 Fostering the protection of the human rights  

 

According to some respondents, the non-provision of accommodation during the appeal phase in 

an asylum procedure is a breach by the Portuguese government of its legal obligation to provide 

minimum reception conditions to asylum seekers. Indeed, appealing a decision in an asylum 

application has a postponing effect and the applicant has the legal right to stay in Portugal until 

the final decision in his case is taken. However, it may happen in practice that the applicant loses 

the right to remain in a national care facility. Until the decision on his application is taken, which 

may take up to one year, the applicant is then not supported with accommodation. To date such 

support has been provided by the Portuguese Refugee Council to the extent of available resources.  

 

Moreover, the lack of access to accommodation and labour market as well as the requirement to 

pay for medical treatment increase the vulnerability of third-country nationals pending 

return/removal. 

 

One further aspect of the situation in Portugal is that although sanctions are foreseen for 

employers having illegal employees, the employers do not have to pay the sanctions if a 

legalization procedure is ongoing. Indeed, a possibility exists for illegal third-country nationals 

pending return/removal to legalize with the support of their employer. This has no legal base but is 

an agreement between the Authorities and the employers.500 

 

26.6.2 Public opinion 

 

Asylum and refugee issues remain minor issues within the broader migration context and debate in 

Portugal. According to the respondents, there is a lack of knowledge on the part of the general 

public concerning migration. There were however campaigns from the CPR (Portuguese Refugee 

Council) when the social security benefits were cut for asylum seekers which were well received by 

the public. The public opinion does however not determine policy-making. 

 

Certain respondents claim that there is a large consensus across the political parties in Portugal 

concerning migration and the assistance and support provided to migrants. They refer especially to 

the right of all minors pending return independent their nationality to have access to public 

education during the obligatory 12 years of schooling without any restrictions (Art. 13, 15 in 

connection with Art. 73, 74, Portuguese Constitution). After finishing school they are issued a 

diploma. 

 

                                                
500 According to interviewees and respondents. 
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With regards to the public opinion, it does not link the financial and economic crisis to migration, 

which they have been rather uninterested in until now. However, should the situation worsen and 

unemployment rise even more, the speech against migrants is considered to possibly harden. 501 

 

26.6.3 Secondary movements and pull factors 

 

During the 80s and 90s, the strong economic development in Portugal was a strong pull factor for 

migrants, often working in the development of the infrastructure. Many migrants came from 

Ukraine, Moldova, Russia and Romania. Nowadays, all respondents agreed that the financial crisis 

and high unemployment are a push factor. Therefore, many third-country nationals pending 

return/removal move to other EU states, although they are not legally entitled to do so. The 

largest migrant groups living in Portugal come from Brazil (25,5%), Ukraine (11%) and Cape 

Verde (10,1%).  

 

One pull factor can be identified in the smuggling networks between Guinea and Guinea-Bissau, a 

former Portuguese colony that has direct flight connections to Lisbon. Another pull factor for many 

migrants is the common language spoken in their countries and Portugal, such as for citizens from 

Brazil, Guinea-Bissau, Angola and Cap Verde. Very little asylum applications however come from 

citizens of these countries. 

 

Indeed, the number of asylum seekers who first apply in Portugal is generally low for geographic 

reasons. Due to strong currents in the North Atlantic Ocean it is very dangerous and almost 

impossible to reach the Portuguese coast by boat without engine.  

 

Regarding advantages of a potential EU regularisation, some respondents mentioned reasons such 

as stronger rights, freedom of movement and economic development. Moreover, pull and push 

factors within the EU / Schengen-area would be levelled. 

 

Disadvantages of EU regularisation however include the difficulty for the member states to adapt 

to EU directives and to reform national laws. Indeed, sometimes the latter are not compatible with 

the first, i.e. in the case of regularization through illegal work. Also, harmonisation would need to 

be expanded to all sectors, not only one, such as the labour market rules, since they are often 

interconnected.502   

 

 

26.7 Data sources 

 

26.7.1 Respondents 

 
 Conselho Português para os Refugiados (CPR) / Portuguese Refugee Council 

 Serviço Jesuíta aos Refugiados (JRS) / Jesuit Refugee Service 

 Serviço de Estrangeiros e Fronteiras (SEF) / Immigration and Borders Service 

 

26.7.2 Documents 

 
 Lei de Estrangeiros in English Act 23/2007, Aliens Act 

 Asylum Law 27/2008 

 Constitution of the Protuguese Republic, Seventh Revision, 2005 

 Decreto-Lei no. 67/2004, Registro menores ilegais 

 Despacho no. 25.360/2001, Acesso à saúde por parte dos Imigrantes (Publicado no DR no. 

286, II Série, de 12 de Dezembro) 

                                                
501 According to interviewees and respondents. 
502 According to interviewees and respondents. 



 

 

 

318 

 

 Portaria 1042/2008 

 Portaria 30/2001 

 European Union Agency for Fundamental Rights. (2011). Fundamental Rights of migrants 

in an irregular situation in the European Union. 

Serviço de Estrangeiros e Fronteiras. (2011). Relatório de Imigração, Fronteiras e Asilo 2010. 
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27. ROMANIA 

27.1 Summary 

 

 In Romania, Emergency Government Ordinance Nr. 194 of 12th December 2002 on the status 

of foreigners in Romania, amended and republished, provides the legal basis for third-country 

nationals pending return/removal and postponed return/removal. 

 

 There are 3 main sub-categories of third-country nationals pending return/removal for whom 

different legal rights are prescribed:  

o Persons who have their return/removal order postponed for a maximum duration of 30 

days: the rights of these persons do not differ from those of persons subject to normal 

return / removal orders. This category can be further split into two subcategories, 

based on whether or not they are held in Public Detention.  

o Persons whose return/removal order is deferred due to objective reasons (leading to 

toleration status). 

o Victims of Human Trafficking and Human Smuggling, cooperating with the judicial 

authorities. 

 

 Minors are not subjected to the administrative measure of Public Custody, however, in respect 

of family unity and at the explicit request of the migrant, accompanying minors can be housed 

together with their family in public custody centres, respecting their right of intimacy. 

 

 Legally speaking there are no provisions indicating special rights for other vulnerable groups. 

Discretion is left to the Romanian Office of Immigration on how to protect these groups and 

active assistance is given by NGOs with respect to access to non-emergency health care, legal 

counsel, access to education or child care for persons held in Public Custody, etc. 
 

 The “tolerated” status is legally established for migrants that do not qualify for permanent 

(long term) residence but who cannot be removed. The status grants them access to legal 

employment, free emergency health care, access to mandatory education (up to 10th grade) in 

the same conditions as Romanian citizens.  

 

 None of the situations presented above are conducive, on their own, to the regularisation of a 

long-term right to legal stay. In principle, for all categories, once the reasons behind the 

postponement / deferment have disappeared the return/removal order will take effect 

 

Table 27.1: Overview of the rights of third-country nationals pending return or removal 

Family unity Health care Education  Labour market Living 

Family unity is 
an argument 
taken into 
account when 
assessing a 
case. 

Emergency health 
care ensured for all 
categories, in the 
same conditions as 
Romanian citizens.  
For those held in 
public custody, non-
emergency health 
care is also 
facilitated, with the 
active participation of 
NGO’s 

Legally speaking, 
minor children have 
free access to 
Romanian 
mandatory 
education, there 
are no formalised 
adult education 
programmes 

Tolerated 
persons have 
legal access to 
work, not other 
categories of 
TCNs pending 
return/removal.  

The measure of public 
custody is taken in 
cases as described at 
the end of section 27.3. 
For those persons not 
held in public custody, 
access to housing is 
either found through 
own means or with the 
help of NGO’s. 

 

 

27.2 Categories of third-country nationals pending return/removal 

 

In Romania, Emergency Government Ordinance Nr. 194 of 12 December 2002 on the status of 

foreigners in Romania, amended and republished, provides the legal basis for the category of 
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persons that form the target group of this study (third-country nationals pending 

return/removal)503. 

 

In Romania, the sub-groups of third-country nationals pending return or removal are: 

 Persons who have their Return/Removal order postponed for a maximum duration of 30 

days. This category can be further split into two subcategories, based on whether or not 

they are held in Public Detention504 

 Persons whose Return/Removal order is deferred due to objective reasons (leading to 

tolerated status). 

 Victims of human trafficking and human smuggling, cooperating with judicial authorities.  

 

The legal basis of the postponement of the Return \ Removal is article 82(3) of Emergency 

Government Ordinance Nr. 194 of 12 December 2002. It states that persons who, on justified 

grounds (to be analysed on case-by-case situation), request a postponement of the return order, 

can be granted a postponement for a period of maximum of 30 days. The third-country national 

thereby remains in the same legal situation as a person pending return/removal (the right to free 

emergency care, free movement on the territory of Romania if the measure of public custody has 

not been taken). A non-exhaustive list of justified grounds for postponement is listed in the 

legislation. This includes: the length of legal stay, children enrolled in education, existence of other 

family ties. 

 

Deferment of the return/removal can take place in situations similar to those postponing the 

deadline for removal, however because the situation may impede return/removal for a longer 

period, the third country national can be granted the status of a “tolerated person”. The status is 

clearly defined in article 102 and 103 of Emergency Government Ordinance Nr. 194 of 12 

December 2002. The situations where such a measure can be taken include (non-exhaustive list):  

 Third-country nationals who are parents to a minor child undergoing education – until the 

end of the school year; 

 Third-country national who is married to a foreign national who is legally residing in 

Romania – until the legal residence of the foreign national ends. 

 Third-country nationals being investigated for a crime, whereby a judge has issued an 

interdiction to leave the country or where the third-country national has been found guilty 

of a crime.  

 

Although not stated in the law, in practice this category also includes persons who cannot be 

returned to their country of origin for technical reasons such as the lack of cooperation of the 

authorities in the country of origin, persons whose identity cannot be confirmed but for whom the 

measure of Public Custody can no longer be enacted, etc.  

 

Persons with ‘tolerated’ status are issued a written document attesting their tight to be in 

Romania. They are to report every 60 days, or at other intervals if requested, to the Romanian 

Office of Immigration. 

 

Once the reasons behind the deferment have disappeared, the return\removal order will take 

effect, and the third country national will be informed about the obligation to leave the country. In 

practice, there are cases where the tolerated person has lived in Romania for several years. 

However, the status is not conducive to any form of legal residence. 

 

                                                
503 ORDONANTA DE URGENTA nr. 194 din 12 decembrie 2002 privind regimul strainilor in Romania, , cu modificarile si completarile 

aduse de: Legea nr. 56/2007 pentru modificarea şi completarea Ordonanţei de urgenţã a Guvernului nr. 194/2002 privind regimul 

strãinilor în România,  ORDONANTA DE URGENTA nr. 12 din 23 februarie 2010; LEGEA nr. 157 din 11 iulie 2011.  
504 If the persons have entered the country illegally or other legal conditions (described at the end of section 27.3) are met, persons in 

this category will be held in Public Custody centres. The profile of persons in this category held in detention centres is very different than 

the ones who are not subject to public custody. Foreigners in this category, which are not held in detention centres, are usually foreign 

nationals, with access to own financial means and ability to support themselves, having lived in Romany legally for a certain amount of 

time, with established access to healthcare, education and housing. The usual profile of irregular migrant, transiting the country illegally 

in order to establish residence in Western Europe identified in Romania and issued a return/removal order will normally be held in a 

public custody centre. 
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At the request of judicial authorities or prosecutors, victims of human trafficking and human 

smuggling are granted temporary residence permits of 6 months. The permit is renewable. This 

measure can be taken for as long as it is necessary to conduct the proceedings. 

 

The temporary permit is issued, if: 

 The persons have a real intention to collaborate with authorities in order to identify and 

hold responsible the persons in question. 

 They have ceased any contact with the persons under investigation. 

 Granting of residence is necessary for the proceedings. 

 

In itself, the status is not conducive to any form of legal permanent residence. Once judicial 

cooperation is no longer necessary, the third country national is issued a return order. 

Table 27.2: Overview of categories of third-country nationals pending return or removal 

Categories 

 

Persons whose return order 

has been postponed 

Persons whose return 

order has been deferred 

Victims of human 

trafficking or smuggling 

 Postponement of a return order 

deadline by as much as 30 days 

(based on art.82 (3)505 of 

Emergency Government 

Ordinance Nr. 194 of 12’th 

December 2002 regarding the 

status of foreigners in Romania, 

republished, amended) that can 

be done on justified grounds for 

reasons to be assessed on case 

by case basis, taking into 

account the duration of legal 

stay and other factors such as: 

(non-exhaustive)  

 children attending school,  

 family ties 

Deferment of removal based 

on Art. 92^1506. Deferment 

occurs in the following 

situations (non-exhaustive): 

 parent of a minor child 

undergoing education – 

until the end of the 

school year 

 married to a foreign 

national who is legally 

residing in Romania 

 is being investigated for 

a crime or has been 

found guilty of a crime. 

 Health conditions do not 

permit removal  

 

Deferment places the third 

country national in a 

“tolerated” status, which is 

legally defined by Art. 102 

of OUG 194/2002507 

Victims of human trafficking 

and human smuggling are 

granted temporary 

residence permits, for 

periods of 6 months, 

renewable508. 

 As long as they 

collaborate with 

authorities 

 As long as they sever 

ties with the persons 

suspected of 

committing illegal 

behaviour 

 If the temporary 

residence is necessary 

for conducting 

investigations 

 Reside is not contrary 

to public order or 

national security 

 

 

Expected 

numbers 

(2011) 

The electronic databases are currently undergoing review, statistics on the number of 

postponements and deferments may not be readily available (the legal basis was established 

in July 2011), in the current electronic database, information on postponement or deferment 

is being added as a written observation in the comment section to each individual case. 

Extracting the number of persons in such a position is therefore not electronically possible. 

 

Documents 

stating 

their right 

to stay? 

The decision to postpone the 

return order is given in writing 

and attested by the Romanian 

Immigration Office 

The Decision to defer the 

return order is given in 

writing and an attesting 

document is issued. 

The temporary residence 

permit is given in written 

form. 

 

                                                
505 Introduced by Law 157 of July 11’th 2011 
506 Emergency Government Ordinance Nr. 194 of 12’th December 2002 regarding the status of foreigners in Romania , republished, 

amended) 
507 Emergency Ordinance 194/2002 republished, Chapter V, Section 6, Article 102-104 
508 Art. 130, Emergency Government Ordinance Nr. 194 of 12’th December 2002 regarding the status of foreigners in Romania , 

republished, amended) Introduced by Law 157 of July 11’th 2011 
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27.3 Overview of the rights and the actual situation 

 

Third-country nationals pending postponed return or removal will normally fall under the 

administrative measure of Public Custody (30 days – to maximum 18 months). This is a measure 

taken in the situation when  

 The foreigner has illegally entered the country 

 During the period of interdiction to enter or  

 Against those whose identity cannot be confirmed. 

 

4. In addition to the above, the measure of Public Custody is a measure that limits the freedom of 

movement on the territory of Romania and is taken if the foreigner could not be removed with 

escort in the legally prescribed period and if: 

 There is a risk that the person will try to avoid being removed. 

 The foreigner has not respected the deadline for voluntary return. 

 The foreigner has been declared undesirable (as defined by Romanian legislation). 

 The foreigner avoids the removal process. 

 The foreigner is undergoing a procedure to be expelled. 

 

There are no legal provisions indicating special rights for vulnerable groups, apart from minors and 

persons over the age of 80, who cannot be removed nor can be subject to public custody 

measures. Therefore discretion is left to the Romanian Office of Immigration on how to protect 

them. 

 

It is important to note that the category of persons who have been issued a return/removal order 

but are not held in public custody differs considerably, in terms of profile of the migrant, from the 

ones held in public custody. Amongst the ones not in public custody are persons, who, having lived 

in the country legally for an amount of time, find themselves in the situation of not being able to 

prolong their legal stay. Normally, they have access to own financial means, housing, healthcare 

etc. They are usually not a ‘problem’ case for NGO’s or public authorities. Persons in this category 

either access a legal provision to remain in the country or leave it voluntarily. These persons 

represent special cases of limited relevance for the study and hence are not further elaborated. 

 

In Romania, the “tolerated” status is actively desired by migrants as a way to exit the public 

custody centres. Counsellors inform the migrants that tolerated status is not conductive to a long 

term right to legal stay. In terms of rights conferred, victims of human trafficking or smuggling, 

are a sub-category of the tolerated persons.
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Table 27.3: Persons that are subject to administrative measure of public custody  

 Family unity Health care Education Labour market Reception conditions Other 

Rights  Families taken in public custody are 
housed separately; they are being 
ensured an adequate level of 
privacy.509 

Foreigners taken into 
public custody have the 
right to medical 
assistance, medicine and 
free sanitary materials510 

No access to education 
for adult TCNs 

No access to the 
labor market 

The Reception Centers are 
set-up and build so as to 
offer adequate housing, 
food, medical assistance and 
personal hygiene511  

 
 

 

Specific for 
vulnerable 
groups 

Minors are not subject to Public 
Custody. Family unity is respected 
and taken into account at the 
request of the foreigners, who 
actively ask to be housed together 
with their minor children. 

NGO’s actively 
participate in ensuring 
the transport and access 
of vulnerable groups to 
complex medical 
treatment, not available 
on site. 

Minor foreigners that live 
in Romania have access 
to legal mandatory 
education under the 
same conditions as 
Romanian Nationals512 

No specific 
provision 

No specific provision  

Actual 
situation 

In the two Public Custody centres 
in Romania, special facilities exist 
that allow families to live together 
with respect of their intimacy. 
However, very few families actually 
reside in such centres as there are 

very few families pending 
return/removal in Romania. The 
large majority of migrants held in 
public custody are single men, 
usually just transiting Romania.  

Within the two custody 
centres (Arad and 
Otopeni) in Romania, 
medical services are 
being assured by in-
house staff. If there is 

the necessity for it, 
foreigners are taken to 
specialised medical 
centres for treatment. 
 
 

NGO’s actively assist 
housing centres to 
transport children 
housed with their 
parents to their 
respective schools.  

 
In practice migrants in 
public custody do not 
send their children to 
school.  

Due to the limited 
mobility the will 
normally not 
work. 

The reception conditions has 
vastly improved in the past 
few years, especially thanks 
to the access to more 
funding and the active 
involvement of NGO’s 

Foreigners are given 
access to legal 
counselling through 
active involvement of 
NGO’s. 

 

 

 

 

                                                
509 Art 101 (3) Emergency Government Ordinance Nr. 194 of 12’th December 2002 regarding the status of foreigners in Romania , republished, amended) 
510 Art 100 (1) ) Emergency Government Ordinance Nr. 194 of 12’th December 2002 regarding the status of foreigners in Romania , republished, amended) 
511 Art 98 (3) Emergency Government Ordinance Nr. 194 of 12’th December 2002 regarding the status of foreigners in Romania , republished, amended) 
512 Art 132 (1) Emergency Government Ordinance Nr. 194 of 12’th December 2002 regarding the status of foreigners in Romania , republished, amended) 
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Table 27.4: Persons who have had their return order deferred and been given tolerated status 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  None Specified According to the current Health 
Act513 any person living in 
Romania has a right to 
emergency medical services. The 
amended Health Act currently 
under debate aims at maintaining 
this provision and ensure 
universal free emergency health-
care. 

No access to 
education for adult 
third-country 
nationals. 

Tolerated persons have full 
access to the labour 
markets under the same 
conditions as Romanian 
nationals. 

Tolerated persons in Romania can stay on 
Romanian territory but are not provided 
with housing514 

 

Specific for 
vulnerable 
groups  

Although not legally 
enshrined, according 
to one respondent, 
family unity can 
support the individual 
claim for granting 
tolerated status. For 
example, until the end 
of the school year of 
the minor child of the 
third country national 

pending return 
/removal.  

In Romania, healthcare is free for 
all children under 18 regardless of 
their citizenship or their parents’ 
insurance status515 

Minor foreigners that 
live in Romania have 
access to mandatory 
education under the 
same conditions as 
Romanian Nationals516 

None Specified None Specified  

Actual 
situation 

As they are not 
restricted in terms of 
their freedom of 
movement on the 
territory of Romania, 
family unity is 
protected. 

The general health situation and 
access to healthcare in Romania 
remains poor compared with 
other European countries. In this 
already difficult context, migrants 
often encounter major problems 
in accessing healthcare517. 

There is very little 
information regarding 
the extent to which 
minor children of 
tolerated persons 
make use of their 
right to access 
mandatory education.  

In practice they find it 
very difficult to find legal 
employment due to the 
cumbersome procedures 
that employers would have 
to undergo in order to 
have a work permit issued. 
The majority of tolerated 
migrants find wok on the 
gray market. 

There is cooperation between the Romanian 
Office of Immigration and NGOs in order to 
assist in finding suitable accommodation. 
This is done on an ad-hoc basis, case by 
case, and is not formalized. 
 

The respondents stated that in many cases, 

migrants are able to find housing, on their 

own, usually renting from private owners. 

 

 

 

                                                
513 Law 95/2006 on healthcare reform 
514 Fundamental Rights Agency EU study on migrants in an irregular situation (2011) page 67. 
515 Romanian Law on the protection and promotion of the rights of the child/ 272/2004, Article 43; Romania, Law 95/2006 on healthcare reform, Article 213, 
516 Art 132 (1) Emergency Government Ordinance Nr. 194 of 12’th December 2002 regarding the status of foreigners in Romania , republished, amended) 
517 HUMA network: Access to healthcare and living conditions of asylum seekers and undocumented migrants in Cyprus, Malta, Poland and Romania. 
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27.4 Main reasons for postponement of the return or removal 

 

In Romania, the reasons for temporary extension of the period of return/removal are the same as 

the reasons that can lead to an actual postponement in the form of a toleration status. Whether 

the reasons lead to extension of the period of return/removal or toleration status depends on the 

specific situation. 

 

The Romanian Office of Immigration has fairly large discretion to interpret this provision, and in 

practice does so on a case by case basis. As an example, officers may choose to postpone a return 

to avoid imposing fines against foreigners who are unable to leave the country in the legal 

prescribed time frame due to justified reasons. 

 

Table 27.5: Overview of main reasons for postponement of return or removal or prolonging the period for 
voluntary return 

Main groups Description Legal basis  Estimated number (2011) 

Legal / 
humanitarian 

Respect for family unity (children 
attending School or spouse 
legally residing) 

Art 92(1)(a) (b) 
OUG 194/2002 

Rare as the number of families 
is limited within the target 
group and as they often do not 
send their children to school518  

Health conditions Art 92(1)(d) 
OUG 194/2002 

N/A 

Practical or 
technical 

Is under interdiction to leave the 
country or has been found guilty 
of a crime 

Art 92(1)(c)+ 
Art 15(1) OUG 
194/2002 

Few 

Other justified reasons 
(interpreted broadly by the Office 
for Immigration) 

Art 82(3) OUG 
194/2002  

Common 

Technical and administrative 
reasons 

Not legally 
stated 

Common 

Policy choice Persons actively participating in 
criminal proceedings as victims of 
human trafficking or human 
smuggling 
 

Art 130 OUG 
194/2002  

 

National security and public policy 
or reasons of public interest 

Article 69(2) 
and Article 
103(d) OUG 
194/2002 519 

 

 

 

27.5 The right to legal stay for third-country nationals pending return or removal 

 

 

27.5.1 Possibilities for obtaining the right to legal stay for third-country nationals pending return or removal 

 

On its own, neither the tolerated status, nor any other category of persons pending postponed 

return / removal in Romania is able to regularize the right of legal stay. In principle, once the 

reasons behind the postponement have disappeared, the return / removal order will take effect. 

 

Based on Art 70 and 71 of OUG 194/2002, as modified by Law Nr. 157 of 11 July 2011, asylum 

seekers, beneficiaries of temporary humanitarian protection and those migrants against whom a 

return / removal order has been issued do not have the right to receive a long term residence 

permit. 

 

A third country national pending postponed return removal may regularize their stay if they marry 

an EU citizen, a person holding a temporary or long term residence permit or a beneficiary of 

refugee status and subsidiary protection, and the marriage is not of convenience. 

                                                
518 Used quite often for TCNs previously residing legally in Romania, but who have lost their right to legal stay. 
519 Emergency Ordinance No. 194 from 12 December 2002 (republished), According to FRA EU study on migrants in an irregular situation 

(2011) 
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Marriages are checked by the Romanian Immigration Office in order to verify the validity of the 

claim. If the marriage is found not to be out of convenience, then the migrant will be granted a 

long-term residence permit. 

 

Table 27.6: Possibilities for obtaining a right to legal stay 

Criterions Legal basis Numbers 

receiving 

(2011) 

Granting of a long term legal permit visa on the grounds of Family 

Unity (f.x. marriage to a person legally residing in Romania) 

Art. 46, OUG 

194/2002 

 

Article 92(1) 

OUG 

194/2002520 

 

n/a 

 

 

 

27.5.2 Rights granted to third-country nationals that have obtained a legal right to stay 

 
If granted the long term residence permit, a third-country national who had been pending 
postponed return / removal enjoys all the rights prescribed by national law to persons having a 
long-term residence permit. 
 
The rights and obligations of legally residing foreigners are the following: 

 

 Free movement and the right to take up domicile anywhere within the territory of Romania 

 The right to enter the country during the validity of their residence permit 

 Access to social protection - only those that also have a legal domicile in Romania 

 Access to education and training under the same conditions as Romanian citizens 

 May vote in local elections as long as they have their legal domicile set up in that particular 

constituency 

 

Foreigners obligations: 

 Must respect Romanian legislation. 

 May not set-up political parties, may not become party members or organise groups 

similar thereof. 

 May not finance political parties. 

 Must respect the reasons for which the legal stay has been awarded. 
 
 

27.6 Effects of the current legal basis and actual situation for third-country nationals pending 

return or removal 

 

27.6.1 Fostering the protection of the human rights  

 

From the experience of both the NGOs and that of Officers working for the Romanian Office of 

Immigration, the situation in Romania with regards to persons pending postponed return removal 

does not infringe any human right. Furthermore, with active involvement for NGO’s and through 

the activities of the Romanian Office of Immigration, which enjoys a wide discretion in applying the 

provisions of OUG 194/2002, human rights are fostered and protected. 

  

                                                
520 Fundamental Rights Agency, EU study on the situation of migrants in an irregular situation 2011 
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The NGO interviewed reported that the situation is mostly manageable due to the relatively low 

number of migrants; continued support of various NGO’s who collaborate actively with the 

Romanian Immigration Office, the help of European funds as well as other factors. 

Romanian Immigration Officers also report that the situation is manageable, that decisions on 

individual cases are taken logical, legally and with care to human rights and decency.  

 

During the winter of 2011-2012, one of the harshest in recorded history. The Office of Immigration 

has received official acknowledgements from diplomatic offices for its efforts to provide care to 

immigrants from North Africa who, suffering from harsh winter conditions in their attempt to 

transit the Country, have been given the proper care and assistance by Romanian authorities. 

 

EU common initiatives are seen as advantageous, Romanian staff receives important training 

abroad, migrants subjected to Dublin are aware of the rights and rules, thus providing more 

efficiency and speed to the process. Romanian authorities report a very high level of cooperation 

with other MS at EU level and can point to no disadvantages of EU harmonization. 

 

27.6.2 Public opinion 

 

According to all respondents, public opinion is positive, even friendly towards migrants and their 

needs. The limited extent of the phenomenon and the lack of negative cases presented in the 

media is conductive of this attitude. 

 

Socially, migrants do not encounter problems in renting and living in Romania. There are very few 

cases (none recently) of migrants not finding suitable housing, either through assistance from 

NGOs or by own means. 

 

Migrants report that, even though economic conditions in Romania are difficult, the social 

acceptance is conductive to their motivation to stay in the Country.  

 

A recent televised documentary focused on the Public Custody center of Otopeni raised public 

awareness on the personal stories of migrants housed there. It presented the contrast between 

the improved, yet still underdeveloped and sometimes over-crowded, center and the aspirations of 

the migrant housed there. Public opinion has been sympathetic towards the phenomenon. 

 

 

27.6.3 Secondary movements and pull factors 

 

The number of Dublin cases has increased the number of immigrants being processed in Romania. 

Romania is mostly a transit country and the main profile of migrants in Romania is of irregular 

migrants, male, wishing to take up residence in Western Europe. There are many cases where 

migrants, upon being given “tolerated” status in Romania and released from public custody, 

attempt to cross the border illegally, are caught and identified and are therefore taken back into 

Public Custody 

 

In terms of harmonization and regularization of EU Law, in another respondents view, 

harmonization is beneficial up to a certain extent. Due to the very different profiles of migrants 

most commonly found in Romania, a certain degree of specificity needs to be present in 

legislation, taking into account the situation of the countries as either transit or destination 

countries.   

 

27.7 Data sources 

 

27.7.1 Respondents 

 

5. Mr. Alin Vicoleanu, Specialist, Public Custody, Returns and Escort Unit, Romanian Office of 

Immigration 

6. Mr. Dorin Tepusa, Service Director, Service for combating illegal stay and restrictive measures, 

Romanian Office of Immigration, Ministry of Internal Affairs 
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7. Ms. Silvia Lobontiu, Counsellor, Romanian National Council for Refugees. 

 

27.7.2 Documents 

 

Emergency Government Ordinance Nr. 194 of 12’th December 2002 regarding the status of 

foreigners in Romania , republished, amended and complemented by Law nr 56/ 2007 on the 

modification of Emergency Ordinance nr. 194/2002 on the status of foreigners in Romania, 

Emergency Government Ordinance Nr. 12 of 23 February 2010 and Law number 157 of 11’th of 

July 2011521  

 

Law Number 122/2006 on the granting of Asylum in Romania 

 

Law Number 157 of 11’th of July 2011 

 

The Fundamental Rights Agency (2011): Fundamental Rights of Migrants in an irregular situation 

in the European Union. 

 

HUMA network (2011): Access to healthcare and living conditions of asylum seekers and 

undocumented migrants in Cyprus, Malta, Poland and Romania. 

 

27.8 Notes and Additions 

 This case study has used the term “foreigner” or foreign national in the meaning given to 

the term by Emergency Government Ordinance Nr. 194 of 12’th December 2002 regarding 

the status of foreigners in Romania, which is “Any person who is not a citizen of Romania, 

any other EU Member State, an EEA citizen or a citizen of the Swiss Federation” 

 

 The legal basis for the target group of this study has been referred to, in parts of this 

study as: OUG 194/2002 for brevity 

 

 The electronic databases are currently undergoing review, statistics on the number of 

postponements and deferments may not be readily available (the legal basis was 

established in July 2011), in the current electronic database, information on postponement 

or deferment is being added as an observation in the comments section to each individual 

case. Thusly the information is available for Romanian Authorities; it cannot be used as an 

item in order to extract statistical evidence. 

 

 There are two public custody centres in Romania, one at Otopeni (near Bucharest) and 

another in Arad (near the western border with Hungary) 

 

Return decision are also subjected to interdictions to enter the Country (5 years for those entering 

the country illegal) or different periods for other categories, according to the amount of time of 

illegal stay. By law, such interdiction is halved if the third country national leaves the country at 

his/her own expense. 

                                                
521 ORDONANTA DE URGENTA nr. 194 din 12 decembrie 2002 privind regimul strainilor in Romania, cu modificarile si completarile aduse 

de: Legea nr. 56/2007 pentru modificarea şi completarea Ordonanţei de urgenţã a Guvernului nr. 194/2002 privind regimul strãinilor în 

România,  ORDONANTA DE URGENTA nr. 12 din 23 februarie 2010; LEGEA nr. 157 din 11 iulie 2011 
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28. SWEDEN 

28.1 Summary 

 Third-country nationals pending return in Sweden do not have any official status and their 

rights as a group are not covered by the Swedish legislation. 

 

 A "stay of enforcement" ("inhibition" in Swedish) is the only form of official postponement in 

Sweden. It may be issued in the event of new circumstances (e.g. war or conflict in the 

country of return); however, it does not grant any particular rights as compared with other 

third-country nationals pending return; it is merely used to suspend the return order while the 

situation is being assessed and (perhaps) a case for a temporary residence permit is being 

processed. 

 

 The Swedish legislation522 provides the possibility to grant a temporary residence permit to 

third-country nationals who have received a return decision if there are found to be so-called 

impediments to enforcement. However, according to respondents interviewed for the study, 

this is not used in practice (and therefore not included as a category). 

 

 With respect to the scope of rights enjoyed by third-country nationals pending return/removal, 

third-country nationals can be divided into two main groups: 

o Return cases handled by the Migration Board, which essentially entail failed asylum 

seekers who cooperate on the return, but who cannot be returned for reasons out of 

their control (usually due to the situation in their home country).  

o Return cases handled by the police, which include failed asylum seekers who do not 

cooperate on the return, criminals who have received an expulsion order and 

overstayers or illegal labour migrants who have received a refusal of entry decision 

(and do not apply for asylum). 

 

 The main differences between the first and the second category is that the latter do not have 

the right to work and may have their daily allowances reduced as an incentive to cooperate on 

their return. 

 

 In practice, the rights of third-country nationals pending return come close to those of asylum 

seekers, especially since most of them are former asylum seekers. 

 Failed asylum seekers retain their so-called LMA card (issued to all asylum seekers) until the 

day that they leave the country (also after receiving a return decision) and as such, third-

country nationals pending return should have the same access to basic health care as asylum 

seekers. Criminals and overstayers with an expulsion order do not hold an LMA card. 

 

 All persons pending return are allowed to stay in the reception facilities run by the Swedish 

Migration Board (voluntary).  

 

 Third-country national children (under the age of 18) pending return have more extensive 

rights than adults. Regardless of which category they pertain to, minors have a right to full 

health care (similar to residents of Sweden). All children residing in Sweden (legally or 

illegally) also have the right (but no obligation) to attend school. 

 

 There are several possibilities for third-country nationals pending return/removal to achieve 

legalisation, none of them are however especially developed for TCNs that cannot be returned. 

 

The tables below show a broad outline of the rights that apply when removal has been deferred 

and the main possibilities for obtaining a right to legal stay. 

                                                
522 chapter 5, section 11 of the Aliens Act 
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Table 28.1: Overview of the rights of third-country nationals pending return or removal 

Family unity Health care Education  Labour market Reception conditions 

There is no 

legislation 
establishing a 
right to family 
unity, but 
families 
pending return 
in reception 
facilities are 
offered 
accommodation 
of their own. 

Failed asylum 

seekers have the 
same rights to health 
care as asylum 
seekers awaiting a 
decision. 

Third-country 
nationals pending 
return/removal who 
have disappeared, 
inhibiting the 
enforcement of their 
removal, are exempt 
from these rights, 
except the right to 
receive non-
subsidised immediate 
care (pertaining to all 
TCNs). 

Children have a right 
to full health care 
(similar to Swedish 
residents). 

Third-country 

nationals pending 
voluntary return 
have similar rights 
and access to 
training and 
courses as asylum 
seekers awaiting a 
decision. 

Persons considered 
as not cooperating 
on their return do 
not have access to 
training or courses 
offered to asylum 
seekers. 

Children have a 
right (but not an 
obligation) to 
attend school. 

Third-country 

nationals 
pending 
voluntary return 
maintain their 
right to work. 

Persons 
considered as 
not cooperating 
on their return 
lose their right 
to work while 
pending return. 

Failed asylum-seekers 

are allowed to remain at 
reception centres while 
pending return. 

Dispatched criminals 
and overstayers 
pending return usually 
also reside in the 
Migration Board's 
reception facilities. 

Third-country nationals 
who are considered as 
not cooperating have 
their monthly 
allowances reduced. 

 

28.2 Categories of third-country nationals pending return/removal 

In Sweden, there is no specific terminology used for persons pending return. They hold no specific 

status and in general no official postponement is granted to persons in this situation. In principle, 

there should be no such cases, as the processing of the asylum claim is meant to take into account 

all aspects that could potentially lead to the call that a person cannot be returned (e.g. situation in 

the home country, mental or physical health, etc.).523 

 

On rare occasions, what can be viewed as a type of official postponement may be granted to third-

country nationals pending return/removal, in the form of a so-called "stay of enforcement" 

("inhibition" in Swedish), which can be granted on the initiative of the Migration Board or on the 

initiative of the third-country national (if he/she applies for a re-trial), in the event of new 

circumstances (e.g. the eruption of war or conflict in the country of return, for which processing of 

asylum claims is also temporarily postponed). A stay of enforcement may lead to the granting of a 

residence permit (temporary or permanent). Other than that, it does not change anything in the 

third-country national's rights or practical situation; it is in essence a temporary suspension of the 

return order, while the situation is being (re)assessed.  

 

The Swedish legislation (chapter 5, section 11 of the Aliens Act) provides the possibility to grant a 

temporary residence permit to third-country nationals who have received a return decision if there 

are found to be so-called impediments to enforcement ("verkställighetshinder"). However, 

according to respondents interviewed for the study, this has not been used in practice (and 

therefore not included as a category in the table below). 

 

In practice, an overall distinction is made between, on the one hand, failed asylum seekers who 

accept the return decision and either leave the country by own means or cooperate with the 

authorities on the return procedure; and, on the other hand, persons who are considered as not 

cooperating and handed over to the police. There are no official standards for when or how a 

person will be determined as cooperating/not cooperating. The time line for the process also differs 

from case to case, but as a rule of thumb, there are no third-country nationals pending return in 

the Swedish Migration Board's systems for more than six months. If the third-country national has 

not left the country voluntarily within the given deadline or entered an agreement on voluntary 

return, he/she will be considered as not cooperating and handed over to the police for return.524 

                                                
523 Interview with the Swedish Migration Board 
524 Interviews with the Swedish Migration Board and with the Swedish Police 
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As the tables in section 1.4 below show, the rights of third-country nationals pending 

return/removal are (in general) similar to those of asylum seekers. Meanwhile, there are slight 

differences on a few points and in practice depending on whether it is a case of voluntary or forced 

return, etc. For overview purposes, the cases are therefore divided into two (constructed) 

categories: Migration Board cases and police cases.  

 

The former category comprises persons who are considered as cooperative and have agreed to 

voluntary return. In practice, cases of postponement of the return for this category will most often 

be based on a decision made by the authorities (stay of enforcement) if they find that there are 

impediments to enforcement of the return decision, e.g. due to a change of situation in the return 

country (in that event, the decision will also apply to returns handled by the police).  

 

The latter category (police cases) comprises persons, who are handed over from the Migration 

Board for forced return because they are considered as not cooperating, as well as criminals who 

have received a return decision/expulsion order.   

 

Third-country nationals who have gone missing are considered illegal (lose their rights)525 and are 

hence not included in this study. 

Table 28.2: Overview of categories of third-country nationals pending return or removal 

 Migration Board cases Police cases 

Categories 

 

Failed asylum seekers who are 

considered as cooperating 
(accepting the decision) and/or 
are under a "stay of enforcement" 
("inhibition"), ordered by the 
Migration Board in the event of 
new circumstances/impediments 
to enforcement (which are not 
considered as caused by the alien 
him/herself or due to information 
withheld during the processing) 
(Aliens Act, Chapter 12, Section 
18). 

Failed asylum seekers pending 
return do not have a specific 
status. Technically they remain 
classified as asylum seekers, and 
their rights are covered by the 
Reception of Asylum Seekers and 
Others Act (1994:137). 

 Forced return (not cooperating): the Migration 

Board may turn over failed asylum seekers' cases 
to the police, if a person has gone into hiding or it 
is assumed that force will be needed to execute the 
return (Aliens Act, Chapter 11, Section 14). 

 Criminals: an alien convicted of a crime punishable 
by imprisonment may be expelled (Aliens Act, 
Chapter 8, Section 8) and the order of expulsion 
shall be enforced once the prison sentence has 
been served (Aliens Act, Chapter 12, Section 9) 

 Overstayers, illegal labour migrants etc.: irregular 
stay is considered a crime in Sweden526. If a person 
is discovered to have remained in Sweden illegally 
after the expiration of a visa or other temporary 
permit, the person will receive a refusal of entry 
(utvisning) decision (Aliens Act, chapter 8, Section 

1) and be taken into detention until removed 
(Aliens Act, Chapter 10, Section 1). Unless the 
person claims asylum; then the case is handed 
over to the Migration Board (Aliens Act, chapter 8, 
section 4) 

Expected 

numbers 
(2011) 

There are no statistics on 

numbers of persons pending or 
having their return postponed. 

In 2011, the number of persons 
who returned voluntarily was: 
9,741.527 

In 2011, the total number of cases handed over from 

the Migration Board to the police was: 9,509 
(including both Dublin transfers: 1,615; forced 
return cases: 4,389; and persons with a "refusal of 
entry" decision: 3,505).528 

As the local police departments are each responsible 
for their specific cases of returns, there is no central 
registration of how many of the persons handed over 
to the police end up pending return in Sweden. At 
present, the Swedish police have app. 19,000 cases 
on third-country nationals who have received a 
return/removal decision. Of these, app. 11,000 

                                                
525 European Union Agency for Fundamental Rights: Fundamental rights of migrants in an irregular situation in the European Union; 

2011; p. 75 
526 Aliens Act (2005:716), Chapter 20, Sections 1, 2 and 4; AND European Union Agency for Fundamental Rights: Fundamental rights of 

migrants in an irregular situation in the European Union; 2011; p. 42. 
527 Statistics from the Swedish Migration Board. 
528 Statistics from the Swedish Migration Board. 
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 Migration Board cases Police cases 

persons have gone missing (either prior to or after 
receiving a return decision).529  

Documents 
stating 
their right 
to stay? 

Yes Yes and no:  

- Failed asylum seekers maintain the LMA card 
while remaining in the country. 

- Persons who receive a refusal of entry order 
(criminals dispatched from serving their sentence 
or overstayers) do not receive an LMA card. 

 

All asylum seekers receive an LMA card (Lagen om Mottagande av Asyl-sökande / Reception of 

Asylum Seekers and Others Act), which entitles them to emergency health care and financial 

compensation until the day they leave Sweden, when the LMA card has to be returned. The LMA 

card does not contain information on the asylum seekers' specific situation, e.g. whether he/she 

has a return decision or the deadline for voluntary return. Information on a person's specific 

status/personal situation can only be obtained from the police or the Migration Board.530 

 

28.3 Overview of the rights and the actual situation of third-country nationals pending return 

or removal 

Technically, failed asylum seekers remain classified as asylum seekers while pending return, and 

their rights are covered by the Reception of Asylum Seekers and Others Act (1994:137): "An 

asylum seeker is covered by this Act from the date on which an application for asylum has been 

submitted until the person has been received by a municipality after being granted a residence 

permit or has left the country if notified that the application has been rejected."531 Overall, failed 

asylum seekers pending return in Sweden have the same rights as asylum seekers, especially if 

they are assessed as cooperative and remain under the responsibility of the migration board 

(category 1). 

 

For those cases handled by the police (category 2: "non-cooperative" failed asylum seekers and 

persons a refusal of entry-order) there are, however, a few important points which distinguish 

their rights from those of asylum seekers: 

 They do not have a right to work532; 

 Failed asylum seekers who are deemed "non-cooperative" may be subject to a reduced 

daily allowance as a sort of penalty for their lack of collaboration533; 

 Persons with a refusal of entry order do not hold an LMA card and thus do not have access 

to health care through the public system. All persons present in Sweden are however as a 

minimum entitled to non-subsidised immediate care, regardless of their residential status. 

 

 

                                                
529 The numbers are estimations made by the interviewee from the Swedish police. 
530 Migrationsverket information leaflet on asylum; "Rejection of an application for asylum by the Migration Court or the Migration Court 

of Appeal"; February 2012. And information from interview with the Swedish Migration Board.  
531 Regeringskansliet's website: http://www.sweden.gov.se/sb/d/11901/a/125266 
532 Regeringskansliet's website: http://www.sweden.gov.se/sb/d/11901/a/125266 
533 Interview with the Swedish Migration Board 
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Table 28.3: Migration Board cases 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  No specific legal 
protection. 

(Lag om hälso- och 

sjukvård åt asylsökande 
m.fl.; SFS 2008:344) 

Failed asylum seekers 
have the same rights to 
health care as asylum 
seekers awaiting a 
decision534. This includes a 
health examination 

(Hälsoundersökning), care 
that cannot be postponed, 
care in case of abortion 
and councelling on 
prevention535 

 

 

 

(Lag (1994:137) om 

mottagande av 
asylsökande m.fl.; Art. 4) 

Adults pending voluntary 
return have the same 
possibilities to attend 
training and courses (e.g. 
work training or Swedish 
lessons) as asylum 

seekers awaiting the 
decision. 

(Lag (1994:137) om 

mottagande av 
asylsökande m.fl.; Art. 
4-7) 

If a failed asylum 
seeker has been 
working legally in 
Sweden prior to 
receiving the return 

decision and has 
provided proof of or 
helped establish 
his/her identity, he/she 
can continue to work 
while pending return536. 

(Lag (1994:137) om mottagande av 
asylsökande m.fl.; Art. 2) 

The Swedish Migration Board is responsible 
for arranging suitable accommodation for 
asylum seekers who cannot arrange for this 
themselves. Failed asylum seekers who are 
pending voluntary return are allowed to 
remain in the reception centres. 

(Lag (1994:137) om mottagande av 
asylsökande m.fl.; Art. 8)  

Failed asylum seekers pending return 
continue to receive daily allowances during 
their stay in Sweden, as long as they 
cooperate and do not disappear (Art. 12). 

The allowance is: 

- SEK 71 per day for single adults 

- SEK 61 per person per day for persons 
living together 

- SEK 37-50 per day for children aged 0-17 
years (from the third child onwards, the 
allowance is halved).537 

 

If the failed asylum seekers live at the 
Migration Board centres, where they also 
have meals provided, the daily allow is: 

- SEK 24 per adult 

- SEK 19 per person for persons living 
together 

- SEK 12 per day for children.538 

 

                                                
534 Cf. Art. 4 of the act. 
535 Cf. Art. 6 and 7 of the act. 
536 Migrationsverket information leaflet on asylum; "Rejection of an application for asylum by the Migration Court or the Migration Court of Appeal"; February 2012. And information from interview with the Swedish Migration Board. 
537 Migrationsverket information leaflet on asylum: "Reception of Asylum Seekers in Sweden"; July 2007. 
538 Ibid. 
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 Family unity Health care Education Labour market Reception conditions Other 

Specific for 
vulnerable 
groups 

 Children (under the age of 
18) are entitled to the 
same health care as all 
others living in Sweden.539 

Children have a right (but 
not an obligation) to 
attend school on the same 
terms and conditions as 
other children in the 
Swedish municipality, 
where they live.540 

 (Lag (1994:137) om mottagande av 
asylsökande m.fl.; § 3) 

Since 1 July 2006, the municipalities have 
been responsible for the reception and 
accommodation of unaccompanied minors.541 

 

Actual 
situation542 

Asylum-seeking 

families are offered 
accommodation of 
their own543. Failed 
asylum seekers are 
allowed to remain 
in the same form of 
accommodation 
upon receiving the 
return order and 
until the return is 
carried out. 

There are no health care 

facilities in connection with 
the reception centres, so 
TCNs have to go through 
the national public health 
care system. 

In practice, the term 
“health care that cannot 
be postponed” makes 
room for interpretation, 
and for third-country 
nationals pending return it 
might be decided not to 
perform treatment in 
Sweden if it is assessed 
that the person can 
receive similar treatment 
in the home country upon 
return. 

According to the HUMA 
report the coverage is very 
limited and failed asylum 
seekers faces several 
obstacles in accessing 
gealthcare544.  

Quite many children 

actually do attend school 
while awaiting the decision 
on asylum and they 
remain in school while 
pending return. For those 
who have entered an 
agreement for voluntary 
return, the return may be 
postponed until the school 
year ends. The children 
also get papers from the 
school to take back to 
their home country to 
prove the level of 
education achieved while 
residing in Sweden. 

In practice, most adults 
pending voluntary return 
(especially the women) do 
not take part in education 
or training programmes. 

If they have had a job 

while awaiting the 
asylum decision, most 
will continue in that 
position until they 
leave the country. 

The accommodation provided by the Swedish 

Migration Board ('accommodation centres') is 
often spread out between various residential 
areas in municipalities and mainly consists of 
self-catering apartments.545 

 

                                                
539 Migrationsverket information leaflet on asylum: "Health and Medical Care"; November 2010. And Lag om hälso- och sjukvård åt asylsökande; SFS 2008:344; § 5. 
540 Migrationsverket information leaflet on asylum: "Reception of Asylum Seekers in Sweden"; July 2007. 
541 Regeringskansliet's website: http://www.sweden.gov.se/sb/d/11901/a/125266 
542 Based on interviews unless otherwise stated. 
543 Regeringskansliet's website: http://www.sweden.gov.se/sb/d/11901/a/125266 
544 HUMA network: ACCESS TO HEALTH CARE FOR UNDOCUMENTED MIGRANTS AND ASYLUM SEEKERS IN 10 EU COUNTRIES 
545 Regeringskansliet's website: http://www.sweden.gov.se/sb/d/11901/a/125266 
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Table 28.4: Police cases 

 Family 
unity 

Health care Education Labour market Living conditions Other 

Rights  As table 4 As table 4 for failed asylum 
seekers that do not cooperate. 

 

There is no specific legislation on 
access to health care for the ones 
that are not failed asylum 
seekers. They hence have the 
same rights as any other illegally 
staying TCN. Undocumented 
migrants do not have access to 
any healthcare and must pay the 
full costs should they need 
healthcare.  

 

There is no specific legislation 

on access to education for this 
group. They hence have the 
same rights as any other 
illegally staying TCN. 

A failed asylum seeker 

who is considered as 
non-cooperative in the 
process of establishing 
his/her identity loses 
the rights to work546.  

 

Overstayers, illegal 
labour migrants and 
criminals do not have 
the right to work. 

Same as table 4 for failed asylum seekers.  

No specific provision for the ones that are 
not failed asylum seekers. They hence have 
the same rights as any other illegally 
staying TCN. 

The Migration Board may decide to place a 
third-country national under supervision or 
in detention, if it is assessed that there is a 
risk that this person will make him-/herself 
unavailable547. 

Supervision means that the person is 
obliged to report to the Swedish authorities 
at designated times and place, and to 
relinquish his/her passport and other 
identity papers.548  

If the Swedish Migration Board finds that a 
failed asylum seeker is not cooperating with 
the return following the return decision, the 
Board is entitled to reduce any daily 
allowance accorded to the person549. 

 

 

 

 

Specific for 
vulnerable 
groups  

 As table 4 for children of failed 
asylum seekers.  

No access free of charge to any 
care (payment of full cost). With 
the exception of emergency care, 
access can be denied. 

As table 4  The requirements for placing children in 
detention are significantly more stringent 
than for adults. Children may be placed in 
detention, if it considered insufficient to 
place the child under supervision.550 

 

                                                
546 Regeringskansliet's website: http://www.sweden.gov.se/sb/d/11901/a/125266 
547 Regeringskansliet's website: http://www.sweden.gov.se/sb/d/11901/a/125266 
548 Regeringskansliet's website: http://www.sweden.gov.se/sb/d/11901/a/125266 
549 Migrationsverket information leaflet on asylum; "Rejection of an application for asylum by the Migration Court or the Migration Court of Appeal"; February 2012. 
550 Migrationsverket information leaflet on asylum; "Rejection of an application for asylum by the Migration Court or the Migration Court of Appeal"; February 2012. 
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 Family 
unity 

Health care Education Labour market Living conditions Other 

Actual 
situation 

As table 4 As table 4 for failed asylum 
seekers.  

Undocumented migrants 
(including their children) may 
refrain from seeking healthcare 
due to lack of funds, lack of rights 
and lack of knowledge551. 

Those held in detention have 
access to health and medical care 
in the detention facilities as well 
as the public health care system 
when needed.552  

According to interviewees, 
adults who are considered as 
not cooperating do not have 
access to the courses offered by 
the Migration Board.  

They are technically allowed to 
attend education in the public 
education system if they 
manage to organise it 
themselves, but there is no 
record of whether they use this 
possibility to any extent. 

In practice, some 
persons do work 
illegally and manage to 
find jobs (e.g. in the 
restaurant business), 
though it is illegal for 
companies to hire 
third-country nationals 
pending forced return. 

Third-country nationals with an expulsion 
order (e.g. criminals who cannot be 
returned immediately after having served 
their sentence) and overstayers are in 
principle also residing in the Migration 
Board's accommodation facilities. 
Meanwhile, the centres can quite often be 
overbooked, leaving the third-country 
nationals to remain in the detention facilities 
of the police, while pending their return. 

 

 

                                                
551 HUMA network: ACCESS TO HEALTH CARE FOR UNDOCUMENTED MIGRANTS AND ASYLUM SEEKERS IN 10 EU COUNTRIES 
552 HUMA network: ACCESS TO HEALTH CARE FOR UNDOCUMENTED MIGRANTS AND ASYLUM SEEKERS IN 10 EU COUNTRIES 
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28.4 Main reasons for postponement of the return or removal 

Third-country nationals who have received a return decision in Sweden can have their return 

postponed or cancelled if there are found to be so-called impediments to enforcement 

("verkställighetshinder"). These impediments can be of a different nature, as shown in the table 

below. No specific statistics exist on the number of persons concerned under the different 

categories – or on the overall number of persons who have their return postponed, for that matter.  

 

In practice, however, most cases fall into the category of practical or technical impediments. As 

described above, the case handling system is in practice meant to take into consideration all 

circumstances that could potentially complicate or prevent a return. Consequently, those cases 

that do exist are for the majority considered to be caused by the person not cooperating, creating 

practical impediments to return (such as difficulties in getting travel documents for the return and 

entry into the home country). In such cases, however, the return is not officially – but only 

practically – postponed, meaning that the failed asylum seeker can end up pending return for up 

to four years (when the return decision expires and the case can be retried), if the return proves 

to be impossible to enforce.553 

Table 28.5: Overview of main reasons for postponement of return or removal or prolonging the period for 
voluntary return 

Main groups Description Legal basis  Estimated 
number 
(2011) 

Legal / 
humanitarian 

A TCN that cannot be returned due to the non-refoulment 

principle, but who cannot be granted protection because 
he/she has committed particularly dangerous crime, is 
deemed a danger to society, or to national security will in 
practice stay pending. 

Aliens Act, 

chapter 12, 
sections 1 
and 2 

Very rare 

The Swedish legislation provides the options of granting a 
temporary residence permit if there is an impediment to 
enforcement of a return order, which is not of a lasting 
nature (after the temporary residence permit expires, the 

return order is still valid; hence it is in practice a 
postponement). 

Aliens Act 
(2005:716), 
chapter 5, 
section 11 

No records of 
it being used 

If, in a case concerning the enforcement of a refusal-of-

entry or expulsion order that has become final and non-
appealable, new circumstances come to light that mean 
that:  

1. there are medical or other special grounds why the 
order should not be enforced; or 

2. that there is reason to assume that the intended 
country of return will not be willing to accept the alien 

In such cases, the Swedish Migration Board may order a 
stay of enforcement, which provides for an issuance or re-
trial of the case for a residence permit. 

Aliens Act, 

chapter 12, 
section 18 

1: Very rare 

2: Very rare 
(in practice 
only Cubans) 

Practical or 
technical 

The country of return is not willing to accept the third-
country national if he/she does not have the relevant 
papers or is removed by force; the country of return does 
not accept (does not have records of) the third-country 
national as being a citizen of that country and therefore 
refuses to issue the necessary documents for travel and 
entry to the country. 

None 
(practical 
impediment 
to removal) 

The majority 
of (police) 
cases 

The deadline for voluntary return may be extended if 

there is a need for extra time to gather the necessary 
documents for the return (identity and travel documents). 

Aliens Act, 

chapter 12, 
section 14 b 

(Not 
available) 

Policy choice    

   

 

 

                                                
553 Information from interviews with the Migration Board, the Swedish police and the Swedish Red Cross. 
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28.5 The right to legal stay for third-country nationals pending return or removal 

28.5.1 Possibilities for obtaining the right to legal stay for third-country nationals pending return or removal 

In Sweden, there are six different ways through which a third-country national pending return may 

achieve legalisation. They are all used quite rarely for this specific group of third-country nationals 

pending return/removal and none of the options were developed specifically for the benefit of 

persons in this situation. The most likely way of obtaining a right to legal stay is by lodging a new 

application for asylum when the return decision expires after a four-year-period. Meanwhile, it is a 

requirement that the third-country national has shown efforts to do everything in his/her power to 

make the return possible for a new (positive) decision to be made.  

Table 28.6: Possibilities for obtaining a right to legal stay 

Criterions Legal basis Numbers 

receiving 
(2011) 

If a competent international body on the basis of a complaint finds 

that an expulsion order given by the Swedish authorities is contrary to 
a Swedish commitment under an international convention, a residence 
permit shall be granted. 

Aliens Act 

(2005:716), 
chapter 5, 
section 4 

(Not available) 

If, in a case concerning the enforcement of a refusal-of-entry or 

expulsion order that has become final and non-appealable, new 
circumstances come to light that mean that there are medical or 
other special grounds why the order should not be enforced or there is 
reason to assume that the intended country of return will not be willing 
to accept the alien, the Swedish Migration Board may grant a 
temporary or permanent residence permit. 

Aliens Act, 

chapter 12, 
section 18 

Very rare 

In the event of new circumstances (as above), the failed asylum seeker 

can apply to have his/her case re-tried. A retrial can only be granted 
if the asylum seeker can justify that the new situation is not caused by 
him/her withholding information in relation to the first trial of the case. 

Aliens Act, 

chapter 12, 
section 19 

In 2011, 11,741 

cases were re-
tried. 708 were 
granted 
asylum.554 

When a return order expires after four years, a new application 

for asylum may be lodged. For the authorities to consider making a 
new decision and granting a right to stay on the basis of the new 
application, the third-country national must have shown efforts to do 
everything within his/her power to make the return possible555. 

Aliens Act, 

chapter 12, 
Section 22 

(Not available) 

If a child or a family, for instance, end up staying more than four years 

due to impediments to return, it can on a case-by-case basis be 
assessed that the child's connection to Sweden ("anknytning") is so 
strong that it can be used as a grounds for granting a residence 
permit.556 

Aliens Act, 

Chapter 5, 
Section 3a 

(Not available) 

 

The requirements to grant a stay of enforcement or a residence permit for medical reasons 

(physical or mental health of the third-country national) are assessed as being rather strict and are 

rarely invoked; however, more often so for children than for adults (the Swedish Aliens Act 

specifically states that children shall have easier access to a residence permit than adults, as 

mentioned in the table above).557  

 

In practice, larger groups are rarely granted a residence permit due to new circumstances in the 

country of origin. Most often, the return is only postponed, if the new situation in the country of 

origin is considered to be of a more temporary and not a long-lasting nature.558 

 

28.5.2 Rights granted to third-country nationals that have obtained a legal right to stay 

If a person is granted a permanent residence permit in Sweden (either in the first instance 
decision or after having received a return order in the first – and perhaps the second – instance 

                                                
554 Statistics from the Migration Board. 
555 Interview with the Swedish Migration Board. 
556 Interview with the Migration Board. 
557 Interview with the Swedish Red Cross. 
558 Interview with Swedish Red Cross and the Migration Board. 
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decision), that person is allowed to live and work in Sweden under the same conditions as every 
other Swedish resident. If a third-country national has been living in one of the Migration Board's 

accommodation centres while awaiting the decision, he/she has to move out and into private 
accommodation. The same applies for a person who is granted a temporary residence permit, 

however only for the duration of the permit.559 
 

28.6 Effects of the current legal basis and actual situation for third-country nationals pending 

return or removal 

28.6.1 Fostering the protection of the human rights 

A main point of criticism raised in relation to the basic rights of human beings was the fact that, in 

practice, third-country nationals pending return may face difficulties in accessing health care. In 

Sweden, access to health care is based on legal status and to a large extent on a person's legal 

right to stay in Sweden. Technically, third-country nationals pending return hold a status similar to 

asylum seekers pending their decision and thus have a right to receive basic health care. In 

practice however, there are cases where the system rather regards them as illegally staying, and 

thus they might face rejection when seeking medical assistance at hospitals or health centres. 

Furthermore the term "basic health care" leaves room for interpretation and it is thus not 

completely clear which exact rights third-country nationals pending return have. 

 

These issues arise because the Swedish legislation does not cover these cases and the rights of 

persons pending return specifically. The Swedish legislation is based on an "either you are in or 

you are out"-logic, in which persons who have received a return decision are expected to leave the 

country. There are no legal provisions to deal with those persons who fall in between. In practice, 

those third-country nationals pending return after a rejection of asylum hold rights close to those 

of asylum seekers pending a decision; however, there are some differences, which mean that their 

rights are not always completely clear. 

 

It was hence suggested that the EU could take action on this issue to provide these persons with a 

specific legal status. Meanwhile, it was also brought up that by introducing new/more categories 

you still risk some persons or cases falling outside categories, as they cannot encompass all 

eventualities. A better answer might be to establish some basic legal rights that all persons 

residing on EU territory will have, regardless of their legal status. 

 

28.6.2 Public opinion 

In Sweden, there is not a lot of public debate on migration issues in general. It was therefore 

assessed that there is not really a public opinion on asylum policies to affect policy making – or 

vice versa.  

 

28.6.3 Secondary movements and pull factors 

Looking at statistics, there does seem to be certain trends in some countries receiving more 

asylum applications than others and in some countries receiving more of certain types of asylum 

seekers than others. For instance, Sweden receives relatively many Somalis and unaccompanied 

minors, especially from Afghanistan. It is therefore often discussed that so-called "asylum 

shopping" within the EU does take place. 

 

Meanwhile, it is hard to say (and often debated) whether such trends are caused by differences 

between the countries' asylum systems (and perceptions thereof among migrants) working as pull 

factors. The Swedish asylum reception system was assessed as being among the better in Europe 

– granting rights to stay in private accommodation and right to work and with relatively short case 

handling procedures; and the Swedish system might thus be considered attractive. Though no 

studies have been made on this, there is also a feeling in Sweden that the tightening of the Danish 

immigration laws has resulted in increased numbers of migrants coming to Sweden. 

 

Another view is that the presence of other immigrants with a similar background, relatives or 

acquaintances is a bigger pull-factor than the rights and conditions of asylum seekers in a country. 

To this end, there may not be much point in further EU harmonisation of reception conditions with 

                                                
559 Information from the Migration Board's website: http://www.migrationsverket.se/info/454_en.html 
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a view to eliminating push and pull factors, if factors such as the number of fellow country-men 

residing in an EU Member State are deciding for asylum seekers' destination preference. 

 

28.7 Data sources 

28.7.1 Respondents 

 Migrationsverket/Swedish Migration Board  

 The Swedish Police 

 Red Cross, Sweden 

 

28.7.2 Documents 

 Swedish Aliens Act (2005:716) 

 Lag om hälso- och sjukvård åt asylsökande; SFS 2008:344 

 Lag (1994:137) om mottagande av asylsökande m.fl. 

 Migrationsverket information leaflet on asylum: "Health and Medical Care"; November 2010. 

 Migrationsverket information leaflet on asylum: "Reception of Asylum Seekers in Sweden"; 

July 2007. 

 Migrationsverket information leaflet on asylum; "Rejection of an application for asylum by the 

Migration Court or the Migration Court of Appeal"; February 2012. 

 European Union Agency for Fundamental Rights: "Fundamental rights of migrants in an 

irregular situation in the European Union"; 2011; 
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29. SLOVENIA 

29.1 Summary 

 
 Two categories of third-country nationals (TCNs) pending return or removal can be identified in 

Slovenia: 

o Third-country nationals who cannot be returned or removed for reasons specified in 

the Aliens Act (Art 73 (2) ZTuj-2) will receive a special status (so-called “dovolitev 

zadrževanja”, a permission to stay).560  

o Third-country nationals who cannot be returned or removed, but for reasons other 

than those specified in the Aliens Act (ZTuj-2), are considered as staying illegally in 

Slovenia and treated according to the legislation on illegally staying persons. These 

also include third-country nationals who fail to depart from the country by a deadline 

set for voluntary return, third-country nationals whose deadline for voluntary return 

has not been extended in accordance with the Art 67 (4) Ztuj-2, third-country 

nationals subject to an entry ban, or third-country nationals on whom a secondary 

sanction of expulsion from the country has been imposed. 
 

 Third-country nationals pending return / removal are accommodated in the Aliens Centre, 

where their movement is automatically restricted. Restricted movement also applies to 

severely ill and other vulnerable persons. Since basic support (alimentation, clothing, hygienic 

sets, psycho-social care, free first phone call, etc.) is provided at the Centre according to the 

House rules of the Aliens Centre, they are not entitled to an allowance. The Aliens Centre has 

its own medical unit and the level of health care extends beyond emergency health care in 

practice. 

 

 Third-country nationals permitted to stay are allowed to stay on the teritory of the Republic of 

Slovenia. In practice they usually stay with relatives or friends, or they rent premises, since 

the freedom of movement is limited in the Aliens Centre. With the exception of those who do 

not cooperate with the authorities, they receive a monthly allowance. Third-country nationals 

permitted to stay can seek emergency medical help (an action not to be delayed and needed 

for preservation of vital functions or prevention of irreparable and grave deterioration of health 

situation of a person) in any hospital in the country according to Art. 43 of the Patient Rights 

Act. They may also receive medical care, medicine, etc. in the medical unit of the Centre at 

any time.  

 

 Third-country nationals pending return/removal cannot take up any form of employment, nor 

can third-country nationals permitted to stay. For many of the latter, the allowances they are 

given are insufficient to survive. Consequently, many work illegally.  

 

 Due to the principle of non-refoulement, a third-country national permitted to stay for a 

minimum of 24 months may obtain a temporary residence permit, valid for two years.  

Table 29.1: Overview of the rights of TCNs pending return or removal 

Family unity Health care Education Labour 
market 

Reception conditions 

Sought to be 
provided in 
centres or 
through other 
accommodation. 
 
The ones with a 
temporary right 
to stay are free 

All have right to 
emergency health 
insurance pursuant 
to the Act 
governing 
healthcare and 
health insurance 
and to basic 
treatment (Art. 

Minor schoolchildren, 
irrespective of their 
status, have the right 
to basic education (Art. 
76(5) Ztuj-2 in 
connection with Art. 
75(1) Ztuj-2). 
 
Illegally staying adult 

No access to 
the labour 
market 
 

Basic support shall be 
provided to all TCNs at 
the Aliens Centre (Art. 
76(5) Ztuj-2 in 
connection with Art. 
75(1) Ztuj-2). This 
includes TCNs pending 
return/removal, as 
they live in the centre. 

                                                
560 See reasons in table 6. 
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to decide where 
to live. 

76(2) ZTuj-2 in 
connection with Art. 
75(1) Ztuj-2). 

TCNs, including the 
ones with permission 
to stay, are not eligible 
to participate in 
educational 
programmes (Art. 
106(2) Ztuj-2). 

 
TCNs with a permission 
to stay receive an 
allowance of 
approximately 250€ 
per month, if they 
cooperate on the 
return. 

 

Table 29.2: Possibilities for obtaining legalisation specifically developed for TCNs pending return or 
removal  

 
Legalisation based on continuous postponement 
 

A TCN has been permitted to stay for a minimum of 24 months. The permission to stay has been 

granted because deportation or removal is not possible. This is usually because his/her life or 
freedom would be endangered on the basis of race, religion, nationality, membership of a special 
social group or political conviction, or to a country in which the TCN would be exposed to torture 
or to inhumane and humiliating treatment or punishment. 
 

 

 

29.2 Categories of third country nationals pending return/removal 

 

With respect to the scope of rights enjoyed by third-country nationals pending return/removal, 

they can be divided into two main groups: 

 

3. Third-country nationals who cannot be returned or removed for reasons specified in the Aliens 

Act (Art 73 (2) ZTuj-2) will receive a special status (so-called “dovolitev zadrževanja”, a 

permission to stay).561  

4. Third-country nationals who cannot be returned or removed, but for reasons other than those 

specified in the Aliens Act (ZTuj-2), are considered as illegally staying in Slovenia and treated 

according to the legislation on illegally staying persons. These also include third-country 

nationals who fail to depart from the country by a deadline set for voluntary return, third-

country nationals whose deadline for voluntary return has not been extended in accordance 

with the Art 67 (4) Ztuj-2, third-country nationals subject to an entry ban, or third-country 

nationals on whom an secondary sanction of expulsion from the country has been imposed. 

 

The extent to which they cooperate on the return can also influence their actual situation and to 

some extent their rights. For example, third-country nationals who cooperate will not be detained.  

 

Both categories of third-country nationals pending return or removal receive documents stating 

their right to stay.  

Table 29.3: Overview of categories of TCNs pending return or removal 

 Pending return/removal562  

 

Permission to stay 
[dovolitev zadrževanja]  

Categories 

 

A TCN who fails to depart from Slovenia by a deadline set for 
voluntary return, and whose deadline for voluntary return has 
not been extended, a TCN subject to an entry ban, or a TCN 
on whom a secondary sanction of expulsion* from the 
country has been imposed, shall be deported from Slovenia 
by the police (Art. 69 Ztuj-2). 
 
If it is not possible due to objective reasons to deport a TCN 

TCNs who for reasons 
specified in the Aliens Act 
(Art 73(2) ZTuj-2); see table 
6) cannot be returned will 
receive a permission to stay, 
allowing them to remain 
temporarily in the Republic of 
Slovenia (Art. 73(1) Ztuj-2).  

                                                
561 See reasons in table 6. 
562 Technically speaking, this includes so called Erased persons who have not formalised their residence in Slovenia yet. Erased persons 

were illegally stripped of a permanent residence permit and were also deregistered from the civil registry six months after the 
independence of Slovenia. Most of them did formalise their residence status in Slovenia afterwards, however, not all of them. Following 

several decisions of the Constitutional Court in this matter, competent state authorities have adopted a common practice that no Erased 

person without the formalised residence status in that moment may be deported from Slovenia. 
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after six months have elapsed, usually because the TCN failed 
to cooperate in the deportation procedure, then the police 
may issue a decision to extend the accommodation at the 
Centre and the stay under strict police supervision for a 
further six months.   This is especially the case if it is realistic 
to expect that it will be possible to deport the TCN within that 
period (Art. 79(1) Ztuj-2) 
 

 
 
 

Expected 

numbers 
(2011) 

250. Of these, 230 newly accommodated persons (18% less 

than a year before), mostly from ex-Yugoslav countries 
(Kosovo, Bosnia and Herzegovina, Serbia) and Afghanistan. 

 

78 persons. 21 persons were 

issued the permission to stay 
by the Aliens Centre and 57 
persons by police stations. 

Documents 

stating 
their right 
to stay? 

A decision by the police to extend the time limit for voluntary 
departure shall be provided in a written form (Art 67(4) ZTuj-
2)563. Apart from this, no paper is issued. 
 

Yes - the police issue a 

personal identity card 
certifying their right to stay 
and a copy of the 
administrative decision to 
suspend removal (Art. 73(3) 
ZTuj-2).564 

 

 

29.3 Overview of the rights and the actual situation of third-country nationals pending return 

or removal 

 

The legal rights and actual situation do not differ significantly among the two categories. The main 

difference is that a third-country national with a permission to stay (dovolitev zadrževanja) may 

freely move in Slovenia, while other third-country nationals pending return or removal are to stay 

in the Aliens Centre. Third-country nationals holding a permission to stay also receive a small 

financial allowance, but only if they continuously cooperate on the return. 

 

It should be added that even though there is no specific legal base for this, third-country nationals 

pending return / removal and having committed a criminal offence more often than others face 

restrictions of movement, motivational factors to secure the return or removal, etc. 

                                                
563 See the TIPIK study. 
564 Fundamental rights of migrants in an irregular situation in the European Union. 
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Table 29.4: Illegally staying TCNs pending return/removal 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  A TCN whose movement is 
restrained at the Centre shall be 
enabled to establish a contact with 
his family members (Art. 78 Ztuj-
2). 
 
Restriction of movement shall be 
provided separately for children 
and families with a view to 
ensuring an appropriate degree of 
privacy (Art. 76(3) Ztuj-2). 
 
An entry ban may be cancelled or 
suspended by the police ex officio 
or at the request of the TCN owing 
to the death or illness of a family 
member of the TCN (Art 66(3) 
ZTuj-2).565 
 

A TCN shall have the right to 
emergency health insurance 
pursuant to the Act governing 
healthcare and health insurance 
and to basic treatment. (Art. 76(2) 
ZTuj-2 in connection with Art. 
75(1) Ztuj-2). 

TCNs pending 
return are not 
eligible to 
participate in 
educational 
programmes 
(Art. 106(2) 
Ztuj-2). 

No access to the 
labour market. 
 
 

Basic support (alimentation, clothing, 
hygienic sets, psycho-social care, free 
first phone call, etc. according to Art. 
20 and 21 of the House rules of the 
Aliens Centre) shall be provided to 
TCNs at the Centre (Art. 76(5) Ztuj-2 
in connection with Art. 75(1) Ztuj-2). 
As a consequence, TCNs pending 
return/removal are not entitled to an 
allowance. 
 
The police may, ex officio or at the 
request of the TCN pending 
return/removal, replace the measure 
of obligatory accommodation at the 
Centre with more lenient measures, 
provided that this also enables 
deportation of the TCN from the 
country. The police may issue a 
decision allowing a TCN pending 
return/removal to stay outside the 
Centre, where the police may 
determine a place of his/her residence. 
(Art. 81(1) and (2) ZTuj-2). 
 
If it is not possible due to objective 
reasons to deport a TCN after six 
months have elapsed, usually because 
the TCN failed to cooperate in the 
deportation procedure, then the police 
may issue a decision to extend the 
accommodation at the Centre and the 
stay under strict police supervision for 
a further six months.   This is 
especially the case if it is realistic to 
expect that it will be possible to deport 

the TCN within that period (Art. 79(1) 
ZTuj-2) 

 

Specific for A TCN minor and a family with a According to Art. 76(5) ZTuj-2, Minor N/A Restriction of movement shall be  

                                                
565 See also the TIPIK study. 
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vulnerable 
groups 

TCN minor pending return/removal 
shall be given, in agreement with a 
guardian for special cases, 
adequate accommodation facilities 
for minors. If this is not possible, 
they shall be accommodated at the 
Aliens Centre (Art. 82(3) ZTuj-
2).566 

 

TCNs pending return/removal and 
for whom accommodation in the 
Centre is not appropriate, shall be 
given accommodations at a social 
security facility or provided with 
other appropriate institutional care, 
with the costs borne by the Centre. 
 

An entry ban may be cancelled or 
suspended by the police ex officio 
or at the request of the TCN owing 
to the provision of emergency 
medical treatment (Art. 66(3) 
ZTuj-2)567 
 

schoolchildren 
pending 
return/removal 
have the right 
to basic 
education (Art. 
76(5) Ztuj-2 in 
connection with 

Art. 75(1) Ztuj-
2) 
 

provided separately for severely ill and 
other vulnerable persons with a view 
to ensuring an appropriate degree of 
privacy (Art. 76(3) ZTuj-2). 
 
 

 

Actual 
situation 

Families with small children may be 
accommodated in the Aliens 
Centre, despite the fact that this 
might be highly inappropriate for 
the needs of families with small 
children and minors. Families 
normally do not have restricted 
movement. 
 
Ombudsman of the Republic of 
Slovenia had no comments over 
accommodation conditions for 
families. This position has been 
criticized later in the media and by 
NGOs. 

The Aliens Centre has its own 
medical centre with contractually 
employed doctors (2 general 
practitioners and two psychiatrists) 
and nurses. The level of health care 
extends beyond emergency health 
care in practice. 
 
It has been reported that TCNs are 
accommodated in the Aliens Centre 
even though it is not suitable for 
them. In one case, a psychiatric 
patient managed to find 
appropriate accommodation with 
the help of an NGO, but the Aliens 
Centre so far refused to bear the 
costs of it.   

Minor 
schoolchildren 
attend the basic 
school in the 
nearby town, 
Postojna (cca. 3 
kilometres from 
the Centre). 

Issues concerning 
scab labour of 
TCNs with 
freedom of 
movement have 
not been 
detected; 
however, they 
might exist. 

No issues were raised. They stay at the 
centre with the support described. 

 

  

                                                
566 See also the TIPIK study. 
567 See also the TIPIK study. 
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Table 29.5: Rights of persons with a permission to stay (dovolitev zadrževanja)  

 Family unity Health care Education Labour market Reception conditions Other 

Rights  As in Table 4 As in Table 4 As in Table 4 As in Table 4 A TCN permitted to stay does not have 
restricted movement and is not 
situated in the Aliens Centre. In the 
decision permitting a TCN to stay in 
Slovenia, the police may determine a 
specific address where the TCN shall 
stay outside the Centre (Art. 83(2) 
Ztuj-2).  
TCNs have the right to an allowance 
granted in the amount and manner 
specified for financial social assistance 
by the Act governing social support 
allowances (in the approximate 
amount of 250€ per month). 
Resources for the payment of the 
allowance shall be provided by the 
Centre.  (Art.75 (2) Ztuj-2). 

A TCN who does not cooperate with 

the authorities shall not be entitled to 
a monthly allowance. (Art. 75 (3) 
ZTuj-2) 

 

Specific for 
vulnerable 
groups  

As in Table 4 As in Table 4 As in Table 4 
 
 

As in Table 4 As in Table 4  

Actual 
situation 

TCNs stay at relatives, 
friends, or they rent 
premises. They could stay 
in the Aliens Centre if 
other options are not 
feasible. In practice, 

according to the police, 
they usually do not stay 
there since the freedom of 
movement is limited in the 
Centre.  

No issues were raised with 
respect to difficulties in 
accessing emergency health 
care. 

No issues were raised 
with respect to children’s 
access to education.  
Minor schoolchildren 
attend basic schools in 
the vicinity of their place 

of stay.  

For many TCNs, the 
allowances they are 
given are insufficient to 
survive. Consequently, 
many work illegally. 

According to the observation from 
counsels, an automatic right to 
allowance had an inverse impact on 
the number of issued permissions to 
stay. 
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29.4 Main reasons for postponement of the return or removal 

 

The principle of non-refoulement and the unavailability of valid travel documents are the main 

reasons for postponed returns in Slovenia, leading to a permission to stay. While there is no 

information on the number of postponements caused by the unavailability of valid travel 

documents, the principle of non-refoulement resulted in 13 postponements in 2011.  

 

Apart from this, humanitarian issues related to vulnerable groups (severely ill and minors) can also 

lead to postponement of the return, although this is stated to be rare. As seen in the table below, 

there are a couple of other humanitarian and practical reasons why returns or removals are 

sometimes postponed although they are rarely used. 

Table 29.6: Overview of main reasons for postponement of return or removal or prolonging the period for 
voluntary return 

Main groups Description Legal basis  Estimated 
number 
(2011) 

Legal / 
humanitarian 

The deportation or return of a TCN to a country in which 
his/her life or freedom would be endangered on the basis 
of race, religion, nationality, membership of a special 
social group or political conviction, or to a country in 
which the TCN would be exposed to torture or to 
inhumane and humiliating treatment or punishment, shall 
not be permitted. 
 

73/2 ZTuj-2 

 
13 

If postponement is required by a guardian for special 
cases (nominated by the State and who acts in favour of a 
minor protecting his rights), it can be assigned to an 
unaccompanied TCN minor.  
 

73/2 ZTuj-2 
Rare, but 

exists 

If a doctor does not recommend the immediate removal 
from the country due to a TCN’s health condition.568 
 

73/2 ZTuj-2 
Rare, but 

exists 

 An interim measure of the Constitutional Court until the 
final decision thereof.569 

58 ZUstS 
Rare, but 

exists 

Practical or 
technical 

If a TCN minor attends primary school in the Republic of 
Slovenia, then postponement shall be granted until the 
end of the school year.  
 

73/2 ZTuj-2 
Rare, but 

exists 

If a TCN does not possess and is unable to acquire a valid 
travel document of the country of his nationality. 
 

73/2 ZTuj-2 
Quite 

common 

If the country of the TCN's nationality, or, for stateless 
persons, of last habitual residence, refuses to admit the 
TCN. 
 

73/2 ZTuj-2 1 (Cuba) 

If deportation is not possible because circumstances         
preventing return, such as natural or other disasters, 
occurred in the country of the TCN's nationality or in the 
country where the TCN last resided as a stateless person. 
 

73/2 ZTuj-2 
Almost never 

happens 

If deportation is not possible because the transportation of 
the TCN from the country cannot be provided by land, air 
or water. 
 

73/2 ZTuj-2 
Rare, but 

exists 

Policy choice N/A   

29.5 The right to legal stay for third-country nationals pending return/removal 

 

                                                
568 Depending on the circumstances of the case, such reasons might have humanitarian or mere practical implications. 
569 Although not included anymore as one of the reasons for postponement in Aliens Act (ZTuj-2), the police duly implement all orders of 

the Constitutional Court by which it suspends the implementation of the decision regarding the return of a TCN. Constitutional review is 

possible after the judicial review of the decision regarding the return / removal is exhausted and upon the constitutional complaint of an 

alien. The Constitutional Court may issue an interim measure that interdicts return / removal of the alien until the final decision if 

irrepairable harmful consequences could arise from the return / removal. 
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29.5.1 Possibilities for obtaining the right to legal stay for third-country nationals pending return/removal 

 

A competent authority may issue a temporary residence permit, valid for two years, to a third-

country national who has had permission to stay in Slovenia for a period of at least 24 months. 

This is however only possible if the identity of the third-country nationals is established with 

certainty and his/her permission to stay was issued because he/she was to be returned to a 

country in which his/her life or freedom would be endangered on the basis of race, religion, 

nationality, membership of a special social group or political conviction, or to a country in which 

the third-country nationals would be exposed to torture or to inhumane and humiliating treatment 

or punishment (Art. 51(2) ZTuj-2).  

 

A change in the situation of the third-country nationals or in the country of return leading to the 

cancellation of the return or removal order, as well as a successful new application on new 

grounds, are the only other options for legalisation.  

Table 7: Overview of the criterions for being granted the right to legal stay 

Criterions Legal basis Numbers 

receiving 

(2011) 

A TCN who has been permitted to stay for a minimum of 24 months, because 

his deportation or return to a country in which his/her life or freedom would 

be endangered on the basis of race, religion, nationality, membership of a 

special social group or political conviction, or to a country in which the TCN 

would be exposed to torture or to inhumane and humiliating treatment or 

punishment, has not been permitted. 

51(2) ZTuj-2 13 

 

 

29.5.2 Rights granted to third-country nationals that have obtained a legal right to stay 

 

A person who holds a temporary residence permit may obtain employment or perform other work 

in Slovenia under the conditions defined by the Act regulating the employment and other work of 

third-country nationals (ZZDT-1). A person who has been issued with a temporary residence 

permit and has no means of subsistence shall be entitled to emergency healthcare pursuant to the 

Act regulating healthcare, as well as health insurance and basic care, in the same way as persons 

who are allowed temporary stay in Slovenia. A temporary residence permit may be extended by 

the competent authority for two-year periods. A person who does not have his own means of 

subsistence shall be exempt from administrative charges and the cost of printed matter in the 

procedure for issuing a temporary residence permit (Art. 51(2) ZTuj-2).  
 
 

29.6 Effects of the current legal basis and actual situation for third country nationals pending 

return or removal 

 

According to observations of respondents, no comprehensive studies exist on the status or of the 

effects of the rights and situation of third-country nationals pending postponed return or removal. 

The following information presents opinions and personal assessments of respondents. 

 

29.6.1 Fostering the protection of the human rights 

 

Two major human rights concerns were raised by respondents. Firstly, a permission to stay may 

be issued on the ground of non-refoulement, which may reflect unfavourably on the preceding 

proceedings, particularly if a request for an asylum or a subsidiary protection has been dismissed 

despite the fact that circumstances of the case remain the same. One of the respondents 

concluded that the police guarantee a higher level of protection to third-country nationals pending 

postponed return or removal regarding non-refoulement than Slovenian courts. Secondly, before 

amendments to the Aliens Act, a tolerated stay may have lasted for an excessively long time 

without a realistic option to obtain a right to legal stay or return to their country of origin. 
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According to one of the counsels, the longest tolerated stay was approximately 6 years with 11 or 

12 prolongations of the stay (a respondent from the police stated that the longest lasting 

permission of stay was approximately 3 years).  

 

Unaccompanied minors are accommodated in the Aliens Centre despite inadequate conditions for 

this specific vulnerable group. 

 

In specific cases pertaining to Slovenia, a tolerated stay allowed Erased people to enjoy basic 

health care and receive allowance until the final decision of administrative bodies concerning their 

request for a temporary or permanent residence permit in Slovenia. 

 

29.6.2 Public opinion 

 

Third-country nationals pending postponed return or removal and a permission to stay have 

remained outside the public, media or academic attention so far. This is exactly the opposite of the 

legal and social issues of the Erased people. Irrespective of a small number of articles in the daily 

newspaper Dnevnik and internet portal Vest.si, the issue of postponed return and a permission to 

stay did not draw any attention in public discourse for the illegal police actions in a specific case 

where the return of third-country nationals was not issued when it should have been.  

 

To some extent, a situation with unaccompanied minors and other minors in the Aliens Centre 

were scrutinised by the Ombudsman of the Republic of Slovenia. She established that the rights of 

minors were fully respected in accordance with the UN Convention on the rights of the child. Such 

position was immediately criticised by NGOs and leading counsels in migration and asylum cases 

as scandalous; however, to no avail. 

 

At the moment, it is unlikely that major political actors will be in favour of introducing rules and 

situations which would improve the rights of third-country nationals pending postponed return or 

removal or third-country nationals issued a permission to stay.  

 

29.6.3 Secondary movements and pull factors 

 

There is no systematic knowledge in Slovenia with respect to the extent to which the rights and 

situation of third-country nationals pending postponed return or removal or with a tolerated stay 

have an effect on secondary movements or potential pull factors to Europe. Data collection in this 

regard is virtually non-existent; however, certain factors, e.g. amount of monetary allowance, 

could indicate a push factor from Slovenia. According to the information from one of the 

responding counsels, a Roma family awaiting the decision of the Constitutional Court temporarily 

migrated to Switzerland from Slovenia, despite clearly better chances to legalise their stay in 

Slovenia, stating that allowances and other benefits for a large family are higher there. 

 

Since Slovenia is generally considered a transition country for migrating third-country nationals, 

with the exception of migrants arriving from ex-Yugoslav countries, legislation and practice 

concerning third-country nationals pending postponed return or removal or with a tolerated stay 

do not considerably affect the behaviour of third-country nationals in this regard. An interesting 

case provides a clear picture. A few years ago, a group of unidentified male third-country nationals 

unwilling to cooperate in the proceedings readily accepted a restriction of movement inside the 

premises of the Aliens Centre for one year, under the condition that the police will have to let them 

go afterwards and they may continue their migration to their destination country.  

 

 

29.7 Data sources 

 

29.7.1 Respondents 

 

 mag. Matevž Krivic, former judge of the Constitutional Court of the Republic of Slovenia, 

counsel to aliens in migration and asylum cases, 

 doc. dr. Boštjan Zalar, judge of the Administrative Court of the Republic of Slovenia, 
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 dr. Neža Kogovšek Šalamon, researcher of migrations and asylum law at the Peace Institute 

(NGO), member of the Odysseus Network, 

 Franci Zlatar, researcher at Slovenska Filantropija (NGO), 

 mag. Maja Ramšak, attorney at law, counsel in migration and asylum cases. 

 mag. Jože Konec, director of the Aliens Centre (Ministry of Interior, Police). 

 

29.7.2 Documents and other sources 

 
 Aliens Act (Ztuj-2) 

 Act regulating the employment and other work of aliens (ZZDT-1) 

 Penal Code (KZ-1) 

 Penal Code (KZ) 

 Constitutional Court Act (ZustS) 

 2011 Annual Report regarding Activities of the Police (in Slovene only) 

 Ombudsman of the Republic of Slovenia, Summary of the news conference, 27.03.2007 

(available at www.varuh-rs.si, in Slovene only) 

 Dnevnik, a daily newspaper, archive (available at www.dnevnik.si, in Slovene only) 

 Vest.si, Internet news site, archive (available at www.vest.si, in Slovene only) 

 Fundamental Rights Agency (2011): “Fundamental rights of migrants in a irregular situation in 

the European Union” 

 Study on the transposition of the Return Directive. 
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30. SLOVAK REPUBLIC 

30.1 Summary 

 
 In the Slovak Republic, it is possible to distinguish three categories of third-country 

nationals pending return or removal: 

- Third-country nationals cooperating on voluntary return 

- Third-country nationals with tolerated residence  

- Third-country nationals under immediate removal sent to detention centres 

 

 Third-country nationals in the Slovak Republic can have access to healthcare if they pay 

for it. In emergency situations it is paid for by the State.  

 

 There is no special right to access accommodation for third-country nationals pending 

return, apart from the ones detained.  

 

 Schooling is compulsory for everyone aged 6-17. Therefore, third-country nationals within 

this age group have access to education until they leave the territory of the country.  

 

 ‘Third-country nationals with tolerated residence’ is the only category of this study allowed 

access to the labour market.  

 

 Postponements can be granted if the removal is impossible for humanitarian or practical 

reasons. Postponements for family reasons can also be granted on a case by case basis.  

 

 The impossibility of return or removal cannot in itself lead to regularisation. The main 

reason for granting a right to legal stay appears to be family reasons. The limitations are 

however quite strict and marriages are seen as almost the only viable reason.  

Table 30.1: Overview of the rights of third-country nationals pending return or removal 

Family unity Health care Education  Labour market Reception conditions 

Third-country 
nationals in 
detention centres 

are placed in 
separate family 
units to protect 
their privacy.  
  
Family members of 
third-country 
nationals with 
toleration status 
can obtain 
tolerated 
residence, however 
it is not automatic.  

There is no specific 
state provision of 
healthcare beyond 

emergency 
healthcare for third-
country nationals in 
the Slovak 
Republic.  
 
Those who have the 
means to pay for an 
insurance can 
obtain one.  
 
Third-country 
nationals in 
detention centres 
have access to 
healthcare in the 
centre.   

Minor children 
have the right to 
education and do 

in practice receive 
education even if 
they are in 
detention centres.  
 
Third-country 
nationals above 
17 can carry on 
their education 
until the return is 
executed if they 
were enrolled in 
school or 
university prior to 
the return order 
was issued.  

Third-country 
nationals do not 
have access to 

the labour 
market, except 
those with 
tolerated 
residence.  

There is no particular 
right to access reception 
conditions. Third-

country nationals 
pending return who 
have no means to 
support themselves can 
be detained, where 
they’ll be granted food 
and accommodation.  

 

 

30.2 Categories of third-country nationals pending return/removal 

 

Third-country nationals who are given by the police an administrative decision of return and who 

present no threat to the public order are granted between 7 and 30 days, depending on their 

personal situation, to leave the territory. However this period may be extended if the personal 

situation of the third country national requires this. Third-country nationals who file a written 

demand for voluntary return in collaboration with the IOM will be tolerated on the Slovak territory 
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for 90 days from the day of the application (Article 2 and article 58§4 of the Act on the residence 

of Aliens). 

 

Third-country nationals who cannot leave the territory within the 30 days for reasons beyond their 

control or who have been witnesses or victims of criminal actions can obtain toleration status. 

They must always apply for tolerated residence permit in person at a police department in 

Slovakia. The decision is usually made within 48 hours. Tolerated residence is granted for a 

maximum period of 180 days with the possibility for extension. If the reason for which tolerated 

residence status was originally granted ceases to exist, the third country national is obliged 

to inform the police department of this fact within 15 days. The police authority then cancels the 

tolerated residence permit and defines a reasonable period for the third-country national to leave 

the country, at most 30 days from the time when the decision came into force. 

 

Third-country nationals who fail to comply voluntarily with the return order or who are considered 

a threat to the public order are forcibly removed. To that effect, the person will normally be placed 

in a detention centre for a maximum duration of six months. According to the Act on the Stay of 

Persons, this period can be extended once, adding to a total duration of 12 months. 

Table 30.2: Overview of categories of third-country nationals pending return or removal 

 Voluntary returns  Tolerated stay Third-country nationals in 

detention centres  

Categories 

 

Third-country 

nationals returning 

voluntarily are 

given between 7 

and 30 days to do 

so after the 

issuance of the 

administrative 

order of return. 

They are 

considered legally 

staying for the 

period up till their 

return data. 

Third-country nationals 

who cannot yet leave the 

territory for reasons 

beyond their control or 

who have been victims or 

witnesses of criminal 

proceedings can obtain a 

tolerated residence permit.   

Forced removal, which is most often 

preceded  by detention can be 

enforced after banishment imposed by 

court or when:  

- he/she did not depart in the time 

limit determined in the decision on 

administrative expulsion; 

- it can be assumed that the person 

would escape, frustrate 

enforcement of the decision on 

administrative expulsion, or make 

it more difficult;  

- he/she cannot depart because 

he/she does not have a valid travel 

document or financial means for 

departure. 

Expected 

numbers 

(2011) 

95 164 242 

Documents 

stating 

their right 

to stay? 

The period for 

departure is stated 

on the return order 

A confirmation, that the 

third-country national is 

granted tolerated 

residence or that tolerated 

residence in the Slovak 

Republic was extended 

which contains the date of 

granting or extending 

tolerated residence570 

No  

 

 

                                                
570 Article 59§8 of the act on the Residence of Aliens 
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30.3 Rights and situation of third-country nationals pending return or removal571 

All third-country nationals pending return or removal in the Slovak Republic have access to 

healthcare and education for minors. Third-country nationals with a toleration status may be 

granted accommodation by the state. Other third-country nationals, except those in detention 

centres, are granted no form of accommodation.  

 

                                                
571 Throughout our research we have suffered from a lack of information on the actual situation of third-country nationals in Slovak 

Republic. Respondents were for the most part not able to answer our questions on the actual situation, reports written by the FRA and 

the EMN also brought very limited information on the actual situation of third-country nationals under pending return living in the Slovak 

Republic.   
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Table 30.3: Third-country nationals agreeing to return voluntarily  

 Family unity Health care Education Labour market Reception conditions Other 

Rights  In order to protect 
family unity, 
postponements can be 
granted based on 
family reasons on a 

case by case basis 
(Article 43 of the Act 
on Alien Residence 
Act No. 36/2005 Coll. 
on Family) 

Third-country nationals that 
already had a health 
insurance in Slovakia can 
keep it after the return order 
has been issued. In case of 

emergencies, if the third-
country national does not 
have insurance, the medical 
fees will be covered by the 
State (Act No. 576/2004 Coll. 
on health care, on services 
related to health care and 
amending certain acts)572. 

No formal right to 
education for adults. 
However third-
country nationals, 
irrespective of their 

age, who were 
studying before the 
return order was 
issued, can continue 
studying until the 
return can be 
enforced. 

No rights to 
access the labour 
market. 

No rights to accommodation supported 
by the state. 
 
Third-country nationals who have no 
means to support themselves can be 

taken in detention centres by the 
police even if they agree to return 
voluntarily (Article 88 of the Act on 
Residence alien stay) 

Third-country 
nationals can be 
granted a 
lawyer and 
judicial help for 

free. 
 

Specific for 
vulnerable 
groups 

No specific provision No specific provision573 According to Act No. 
245/2008 Coll. on 
Upbringing and 
Education, children in 
Slovakia have the 
right to free of 
charge education in 
state primary and 
secondary schools574 

No specific 

provision 

No specific provision No specific 

provision 

Actual 
situation 

According to some 
NGOs the right to 
family unity is not 
always respected in the 
Slovak Republic. They 
have especially pointed 
out that third-country 
nationals may be 
removed from the 
territory despite having 
family members in the 
Slovak Republic. 

Third-country nationals can 
apply for a private insurance 
for which they shall pay but 
there is no information 
available regarding how many 
of them actually do it. 
 
No reported obstacles on the 
access to emergency 
healthcare.  
 
  
  
 

No information 
available. 

No information 
available. 

Third-country nationals in emergency 
situations can be admitted in shelters 
for homeless persons and people in 
need. This is however not a legal 
obligation, but in general the shelters 
take them in.  
 
Municipalities might provide public 
support (food, accommodation, and 
other material support) for persons in 
need, but there is no legal entitlement 
for such assistance575. 

No information 
available. 

 

                                                
572 See also: Fundamental rights of migrants in an irregular situation in the European Union. 
573 See also: Fundamental rights of migrants in an irregular situation in the European Union. 
574 See also: Fundamental rights of migrants in an irregular situation in the European Union. 
575 Fundamental rights of migrants in an irregular situation in the European Union. FRA 2011 p69 
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Table 30.4: Toleration status 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  As Table 3 
 
Family members of third-
country nationals who 
obtained tolerated residence 
can also obtain it. However, 
it is not automatic as the 
conditions stipulated in 
article 58 of the act on the 
residence of aliens would 
still have to be met. The 
Police Department decides 
all applications for tolerated 
residence on individual 
basis. 

According to the 
Act No. 580/2004 
Coll. on health 
insurance, the 
state pays 
compulsory 
public health care 
for third-country 
nationals with 
toleration status.  

The Ministry of Interior 
will organize 
programmes or 
activities adapted to the 
third country national’s 
situation aiming at 
reinforcing their 
possibilities of 
integration in Slovak 
society (Article 59§11 
of the Act on Alien 
Residence) 
 
 

Right to access employment, 
but not to self-employment 
(Article 58 Act on the 
residence of Aliens)576  
 
Until January 2012, the access 
to the labour market was only 
reserved to some categories 
of third-country nationals with 
toleration status. But a 
change in the law has 
abrogated the interdiction to 
other categories to work, de 
facto enabling all third-
country nationals with 
toleration status to access the 
labour market. 

The State shall provide appropriate 
accommodation for a third country 
national who has tolerated residence, if he 
or she cannot provide for it on his/her own 
(Article 59§10 of the Act on Alien 
Residence). 
 
If in material need577 they can request 
state social insurance and assistance. 
State social insurance includes family 
allowances, parental allowances and care 
giver allowances. State social assistance is 
granted when the persons do not have 
revenues reaching the minimum 
subsistence level. It amounts to 189.83 
euro a month for an adult person, 132.42 
euro a month for a jointly considered 
adult, and 86.65 euro a month for a 
child578 (Act 461/2003 on Social 
insurance). 

Judicial help  
as Table 3 
 
 

Specific for 
vulnerable 
groups  

No specific provision No specific 

provision 

No specific provision No specific provision No specific provision  

Actual 
situation 

No information about access 
to family life in state 
provided “appropriate 
accommodation”. 

No information 
available. 

No information 
available. 

No information about the 
extent to which they actually 
find work. There is no 
information about any support 
structures helping the third-
country nationals to find 
employment. 

According to the FRA study the law does 
not provide any kind of public support. 
This indicates that there can be different 
interpretations of the law, and hence 
different practices in access. 

 

 

                                                
576 See also: Fundamental rights of migrants in an irregular situation in the European Union. 
577  Defined in the 2011  Information brochure of the IOM information centre on Social Security for foreigners in Slovakia as people who are under the minimum income level 
578  2011 Information brochure of the IOM information centre on Social Security for foreigners in Slovakia  p28 
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Table 30.5:   Third-country nationals in Detention Centres  

 Family unity Health care Education Labour market Reception conditions Other 

Rights  No specific rights 
provided 

A doctor and a health 
care team must be 
present in the detention 
centres (Article 95 of the 
Act on Residence of 
Aliens). 
 
All detainees have the 
right to health care 
either at the detention 
facility or, if their 
condition cannot be 

treated in place, at an 
outside medical 
establishment (ASA, S. 
68).  
 
Healthcare is given to 
third-country nationals in 
detention according to 
Act No. 580/2004 Coll on 
health insurance. 

As table 3 As table 3 According to article 88§4 of the Act 
on the Residence of Aliens, third-
country nationals can be detained 
for six months renewable once if it 
appears that necessary steps need 
to be taken to execute their 
administrative expulsion.  

Home confinement has been 

introduced as an alternative to 
detention. Third-country nationals 
have the obligation to regularly 
report their residence or to give 
financial bail (Article 89 of the Act 
on the Residence of Aliens). 

  

Specific for 
vulnerable 
groups  

Unaccompanied minors 
cannot be placed in the 
detention centres 
(Article 88§9 of the Act 
on Residence of Aliens)  

No specific provision In the detention 
centres, minors below 
15 have the right to 
access to education if 
they are to be kept 
more than 180 days 
(Article 96 of the Act 
on the Residence of 
Aliens) 

No specific 
provision 

In the case of families with children 
and vulnerable persons, the period 
of six months cannot be extended 
(Article 88§4 of the Act on 
Residence of Aliens) 
  
 

 

Actual 
situation 

Families in detention 
centres are placed in 
units separate from 
other Third-country 
nationals in order to 
preserve their 
intimacy. 

No information about the 
actual access to 
healthcare in the 
centres. 

Minors in detention 
centres attend school 
outside of the 
detention centres.  
 
  
 

As they are 
detained they do 
not have access to 
the labour market. 

Home confinement as an 
alternative to detention is only 
admissible if the third-country 
national can find and pay suitable 
accommodation themselves. The 
respondents have no knowledge of 
home confinement having been 
applied yet.  
 

Third-country nationals in 
detention centres are given 
free judicial help. Lawyers go 
to detention centres on a 
regular basis. The frequency 
of visits from lawyers depends 
on the number of detainees.  
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30.4 Main reasons for postponement of the return or removal 
 

The Slovak Republic has one article according to which postponement must be granted. 

Postponement is granted for humanitarian as well as practical reasons, but only if the impossibility 

of the return is of no fault of the third country national. The postponements will lead to a tolerated 

stay for as long as the reasons for the postponement prevail. 

Table 30.6: Overview of main reasons for postponement of return or removal or prolonging the period for 
voluntary return 

Main groups Description Legal basis  Estimated 
number 
(2011) 

Legal / 
humanitarian 

If the removal is not possible for reasons beyond the 
control of the third country national, the return shall be 
postponed. Personal and medical reasons account for a 
large number of postponement, particularly pregnancies.  

Article 58 of 
the Act on 
Aliens Stay 

 
 
164 

Practical or 
technical 

If the removal is not possible for reasons beyond the 
control of the third country national, and that detention is 
not considered as efficient, the return shall be postponed.  
The reasons can be practical such as lack of 
documentation, for example if the third country national 
does not hold a valid passport and proves his identity in 
another trustworthy way, or lack of cooperation from the 
consular authorities. 

Article 58 of 
the Act on 
Aliens Stay 

Policy choice None   

 

 

30.5 The right to legal stay for third-country nationals pending return or removal 

 

30.5.1 Possibilities for obtaining the right to legal stay for third-country nationals pending return or removal 

 

There are no specific regulations based on which a temporary stay or the impossibility of return in 

itself will lead to a more permanent residence permit. It is thereby only through a change in the 

situation of the country of return or the third country national or through application for another 

type of residence permit and/or on new grounds that the third country national with a return or 

removal order can obtain a more permanent legalisation of their stay. 

Table 30.7: Possibilities for obtaining a right to legal stay 

Criterions Legal basis Numbers 

receiving 

(2011) 

Third-country nationals becoming a spouse of a Slovak national or of a 

dependent direct-line relative of a Slovak citizen with permanent residence in 

the Slovak Republic can obtain right to legal stay.  

 

Marriage between a Slovak citizen and a foreign national concluded with a 

competent authority in a foreign country is recognized in the Slovak Republic 

only if it is valid in the country where it was concluded and if there are no legal 

impediments regarding this marriage in the Slovak Republic (e.g. condition of 

age, monogamy issues etc.). 

 

It should be noted that becoming the parent of a child born on the Slovak 

territory and from a Slovak national does not automatically grant a residence 

permit.  

Article 43 of 

the Act on 

residence of 

Aliens 

Very rare 

Third-country nationals who complied with the return order can subsequently 

request the right to legal stay in embassies of the Slovak Republic in the 

country of return. 

 Very rare 
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A change in the situation of the country of return, or of the personal situation 

of the third country national, which could lead to unlawful and degrading 

treatment in the country of return will lead to the granting of a residence 

permit.  

 

Victims of human trafficking may obtain a right to legal stay if they have 

cooperated with criminal proceedings against those responsible for the 

trafficking.  

Resolution of 

the 

Government 

of the Slovak 

Republic no. 

96 of 16 

February 2011 

Rare 

 

 

30.5.2 Rights granted to third-country nationals who have obtained a legal right to stay 

 
Once they are granted a right to legal stay, third-country nationals are allowed to work. If they 
have an employer, they obtain healthcare from the state, as the contribution to social security is 
then mandatory.  
Social insurance is based on the contribution of employees. If they wish, third-country nationals 

with temporary or permanent residence can voluntarily contribute to the social insurance system 
and in return receive social benefits. 
 
Third-country nationals with permanent residence in Slovakia are granted a right to vote and to be 
elected to the self-governing bodies of municipalities, but cannot vote in the national elections.  

 
 

30.6 Effects of the current legal basis and actual situation for third-country nationals pending 

return or removal 

 

30.6.1 Fostering the protection of the human rights  

  

According to the Border and Persons police, the national legislation of the Slovak republic fosters 

the respect of human rights for third-country nationals. NGOs have stated that the protection of 

human rights depend on which right is concerned. There is for example an issue with the right to 

family unity which is not always protected. Especially regarding the preparation phase to 

expulsion, it has been the case that third-country nationals were expelled despite having family 

ties in the Slovak Republic.  

 

NGOs have also stated that there have been cases of third-country nationals being detained 

despite suffering from mental or psychological problems. Also, despite the law there have been 

cases of unaccompanied minors being detained due to difficulties in assessing their age. The issue 

of age assessment of minors appears to be a significant issue at the moment, and the techniques 

used by the police are often denounced as controversial. However, the law states that when 

placing an individual into a detention facility, the authorities must take into consideration his/her 

age, health condition, family relations, as well as their religious beliefs, ethnic background, and 

nationality. 

 

30.6.2 Public opinion 

 

Migration is not yet a big issue in Slovak Republic due to the limited number of migrants arriving in 

the country. However, the general opinion tends to be rather negative towards third-country 

nationals. As the 2011 annual report on migration and asylum policies579 points out, when referred 

to by the media, the issue of immigration is depicted in a rather negative light. The issue of 

security is often raised, often residence permits are not granted for security reasons for example. 

 

In 2011, the media informed about individual cases of illegal migrants captured nearby the 

external border; these persons were staying in the Slovak Republic illegally and were either 

                                                
579  2011 Annual Report on migration and Asylum policies in Slovak Republic. European Migration Network 
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expelled or they applied for asylum. These sporadic reports did not however raise wider public 

debate, nor did they have an impact on changing the legislation 

 

30.6.3 Secondary movements and pull factors 

 

According to the respondents, the Slovak Republic has been experiencing a downward trend 

regarding illegal immigration, but they cannot assess clearly what the reasons for this are. It is not 

the assessment of the respondents that the reason is the rights and situation of third-country 

nationals pending return or removal. 

 

 

30.7 Data sources 

 

30.7.1 Respondents 

 
- IOM  

- Border and Aliens police  

- Human Rights League Slovak Republic 

 

30.7.2 Documents 

 
- ACT No 404/2011 of 21 October 2011 on Residence of Aliens and Amendment and 

Supplementation of Certain Acts 

- 2010 Report on the programmes and strategies fostering assisted returns in the Slovak 

republic and re-integration in third countries. National Study for the European Migration 

Network.  EMN Migration report  

- 2011 Annual Report on migration and Asylum policies in Slovak Republic. European 

Migration Network  

- 2011 Information brochure of the IOM Information centre. Social Security for Foreigners in 

Slovakia  

- 2009 Global detention project, Slovakia Detention Profile 

- 2009 Comparative study on practices in the field of return of minors. European 

Commission Directorate General Home Affairs 

- 2011Fundemental rights of migrants in an irregular situation in the European Union. FRA 

and EMN report  
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31. UNITED KINGDOM 

31.1 Summary 

 

This report has been prepared on the basis of oral and written information provided by the UK 

Border Agency and two prominent NGOs: Praxis and Migrants Rights (both members of PICUM). It 

also reflects the findings of the FRA report, the recently published European Migration Network 

report ‘Practical Measures for Reducing Irregular Migration’, and a research report dated  May 

2012 ‘No Way Out, No Way In’ prepared for the Migration Observatory at Oxford University.580 

 

Findings on the rights and the actual situation of third-country Nationals (TCNs) all relate to those 

subject to a removal decision and awaiting return. The findings are summarised as follows: 

 

 With respect to the scope of rights enjoyed by third-country nationals pending 

return/removal, third-country nationals can be divided into three main groups:  

o Failed asylum seekers with no existing permission to remain  

o Over-stayers or illegal entrants with no lawful leave to remain in the UK (including 

failed asylum-seekers)  

o Criminal third-country nationals or others served with notice of intention to deport 

 

 Third-country nationals liable to removal/return are given formal written notice of 

decisions and written notice of either detention or temporary admission/release. This 

constitutes evidence of their lawful right to remain pending removal, subject to certain 

restrictions around residence, prohibition of employment, access to services and reporting. 

 

 There is no central substantive policy on the rights and entitlements of those whose 

removal/return has been deferred; policy across local authorities can vary from one to 

another and in many cases applications for support (particularly in non-asylum and 

criminal cases (where the person is not in prison) will result in ECHR Article 8 (right to 

private/family life) applications to a court 

 

 The rights of the child are paramount; all government agencies and local authorities have 

a statutory duty (UK Children’s Act 1989, supplemented in 2004) which reflects the UK’s 

obligations under the UN Convention of the Rights of the Child. This means that they have 

to protect and safeguard children (whether forming part of a family unit or not) and 

provide support and accommodation.  

 

 Failed asylum-seekers pending return or removal have greater access to social support, 

healthcare and legal advice than the two other categories. 

 

 Education for children is a fundamental right, and third-country nationals pending return or 

removal do in principle and to a large extent de facto have access to primary education.  

 

 Primary healthcare (through doctors) and Accident and Emergency Services are available 

to third-country nationals in each category; third-country nationals who failed their asylum 

application and received a removal order also have access to secondary and elective 

healthcare if co-operating with removal and in receipt of UK Border Agency support (this 

applies in England; those awaiting removal in Scotland and Wales get free secondary 

health care, but there are no similar concessions in Northern Ireland). 

 

 There is no access to employment for third-country nationals pending return/removal. 

 Third-country nationals pending return/removal have possibilities for obtaining legal stay, 

but in reality very limited numbers are legalised (less than 1% of the total number of 

                                                
580 

(http://www.compas.ox.ac.uk/fileadmin/files/Publications/Reports/NO_WAY_OUT_NO_WAY_IN_FI
NAL.pdf). 

http://www.compas.ox.ac.uk/fileadmin/files/Publications/Reports/NO_WAY_OUT_NO_WAY_IN_FINAL.pdf
http://www.compas.ox.ac.uk/fileadmin/files/Publications/Reports/NO_WAY_OUT_NO_WAY_IN_FINAL.pdf
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third-country nationals is allowed to remain). Immigration rules and guidance was updated 

in July 2012 to provide for the possibility of regularisation on the basis of ‘long residence 

and private life’ (see below). 

 

 Third-country national prisoners are often transferred to Immigration Detention Centres 

and then granted bail pending removal, subject to a suitable/reliable address. However, 

according to NGOs, whilst some are entitled to financial assistance, many can end up 

homeless and without support.  

 

 There is real concern amongst NGOs about access to adequate support and services to 

irregular migrants both pre and post decision. The recent research for Oxford University 

found that successive governments had provided some entitlement to public services. 

However, even when legal provision existed, changing rules, cuts in public spending and 

reforms to services had meant that access to support had become limited in practice, in 

some cases leading to destitution and social exclusion. 

 

The tables below show a broad outline of the rights that apply when removal has been deferred 

and the main possibilities for obtaining a right to legal stay.  

Table 31.1: Overview of the rights of third-country nationals pending return or removal 

Family unity Health care Education  Labour market Reception conditions 

Applies to failed 
asylum-seekers 
and families 
with children, 
based on 
statutory 
provision 

Access to primary 
healthcare / Accident 
& Emergency Service 
only, except for failed 
asylum seekers who 
can access secondary 
and elective care 
 
Children have full 
access 

Children have full 
access – a statutory 
right 

No rights  Statutory provision is 
made for all failed 
asylum-seekers and  
children to be provided 
assistance with 
accommodation(or the 
costs of it) and 
subsistence level 
financial support 

 

Table 31.2: Overview of the possibilities for obtaining right to legal stay  

Long Residence and Private 
Life 

Human Rights consideration  Reopening of case    

Recognition of the ties a person 
may form over a lengthy period of 
residence in the UK (normally 14 
years or more where residence has 
not always been lawful) or, failing 
that, on the grounds the individual 
has established a ‘private life ‘ in 
the UK, through residence, family 
or other means.  This might 
include the exercise of treaty rights 
as the spouse, partner or 
dependant of an EEA family 
member.   

Article 3 or 8 ECHR is 
prohibiting removal through 
Judicial Review of the original 
decision. This might include 
children as part of the UK’s 
obligation to safeguard and 
promote their interests and 
welfare, whereby discretionary 
leave may be granted to a child 
who cannot be returned 
following a removal decision.  

Submission of new evidence in 
support of an applicant’s claim can 
lead to  repeal of the removal order 

 

Statistical data covering the numbers involved in each category was not available. This reflects the 

recent revision of the Immigration Rules in relation to ‘long residence and private life’ and gaps 

within the Border Agency’s data collection. 

 

 

31.2 Categories of third-country nationals pending return/removal 

In this section we present the categories of third-country nationals pending return or removal in 

the UK. The categories are defined based on the extent to which various groups of third-country 

nationals (categories) are ascribed different rights and obligations in the national legislation. 

 

The following three groups of third-country nationals pending return/removal have been identified 

 Failed asylum seekers and those who abscond during the application process, 
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 Over-stayers or those violating the terms of their leave to enter/remain, and illegal 

entrants with no lawful leave to remain in the UK or who enter by deception, 

 Foreign National Criminals or others served with notice of intention to deport. 

 

Those required to leave and served with the appropriate removal or deportation notice may either 

be detained pending removal, bailed from detention (against sureties) or granted notice of 

temporary admission (if seeking entry) or release (if already in the country).  

 

There are no differences in the rights, situation or treatment of third-country nationals who are 

due to be removed and those whose removal has temporarily been deferred.  

 

The UK takes seriously its obligations under international protection agreements and the ECHR. In 

practice this means that those failed asylum-seeking families with children (and those who had not 

sought asylum) are better placed in terms of receiving support pending removal. As section 1.4 of 

this report shows, the rights and entitlements of asylum-seekers and children are reasonably well-

defined and set out in legislation (relevant Immigration and Asylum Acts and the Children’s Act 

1989/2004), whereas support for others tends to be based around a definition of ‘destitution’ and 

applications under the 1948 National Assistance Act. With no central government direction, 

practice can vary between local government authorities. This is a major concern for NGOs working 

in this field as Section 115 onwards of the 1999 Act excludes most people subject to immigration 

control from access to public funds and support from local authorities. Local authorities may, 

however, consider that support should be provided because there are children involved, a potential 

breach of human rights is foreseen or there are specific care needs. However, destitution alone is 

not a sufficient ground for accessing local authority support. Also, local authorities may discharge 

their obligations by making tickets home for the person(s) concerned available.   

 

An overview of the three relevant categories of third-country nationals pending return or removal 

from the UK is presented in the table below. Migration Statistics and Data Development Section of 

the Home Office were consulted, but data relating to the number of persons in each category was 

either incomplete or not available. The only available data can be found on the following link: 

http://www.homeoffice.gov.uk/publications/science-research-statistics/research-

statistics/immigration-asylum-research/immigration-tabs-q1-2012/settlement-q1-2012-tabs  

 

However, information given to Parliament’s Home Affairs Select Committee (HASC) by the Border 

Agency in July 2012 suggested that there were around 80,000 asylum cases, a number of which  

(data not available) have been initially rejected and subject to a removal/return decision and 

around 21,500 non-asylum cases (data on number subject to return is not available). These cases 

are handled as part of a ‘controlled’ archive which the Agency is working through. The HASC report 

can be found at the following link:  

 

http://www.parliament.uk/business/committees/committees-a-z/commons-select/home-affairs-

committee/news/120723-ukba-rpt-published/ 

Table 31.3: Overview of categories of third-country nationals pending return or removal 

 Failed asylum seekers Non-Asylum 

Immigration Cases 

Criminal Cases 

Categories 

 

Any person (including 

families) who applied for 

asylum under the 

Immigration, Asylum & 

Nationality Act 2006 and 

whose claim has been 

rejected and a removal 

notice issued. 

Any person who has 

applied for leave to enter 

or remain and been 

refused  and whose appeal 

(if applicable) has been 

dismissed, illegal entrants 

and over-stayers detected 

in-country, those 

recommended for 

deportation on non-

conducive grounds. The 

Any person convicted of a 

criminal offence by UK 

courts and liable for either 

removal or deportation 

under the 1971 

Immigration Act as 

amended through the 

subsequent 1999, 2006, 

2007 and 2009 Acts.  

http://www.homeoffice.gov.uk/publications/science-research-statistics/research-statistics/immigration-asylum-research/immigration-tabs-q1-2012/settlement-q1-2012-tabs
http://www.homeoffice.gov.uk/publications/science-research-statistics/research-statistics/immigration-asylum-research/immigration-tabs-q1-2012/settlement-q1-2012-tabs
http://www.parliament.uk/business/committees/committees-a-z/commons-select/home-affairs-committee/news/120723-ukba-rpt-published/
http://www.parliament.uk/business/committees/committees-a-z/commons-select/home-affairs-committee/news/120723-ukba-rpt-published/
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legislative basis is 

contained within the 1971 

Immigration Act, the 

Immigration and Asylum 

Act 1999, the 

Immigration, Asylum and 

Nationality Act 2006, the 

UK Borders Act 2007 and 

the Borders, Citizenship 

and Immigration Act 

2009. 

Expected numbers 

(2011) 

Data not available – see 

above 

Data not available – see 

above 

Circa 3900 subject to 

deportation/removal 

action, released and living 

in the community  

Documents stating 

their right to 

stay581? 

If detained under the 

provisions of the 1971 Act 

the person will receive the 

standard detention notices 

(IS91 – see criminal 

cases). But in most cases 

where removal is not 

imminent temporary 

admission or release will 

be granted and a notice  

(IS96) issued under 

paragraph 16 of Schedule 

2 to the 1971 Act, with 

restrictions around 

residence, employment 

and reporting. This 

document provides the 

basis for their lawful right 

to remain pending 

resolution of their case 

and removal. 

As with failed asylum 

applicants  

If subject of a deportation 

order a person is liable to 

detention under 

paragraph 2 Schedule 3 to 

the 1971 Immigration Act 

and given the standard 

notice (IS91 Detention 

Authority and IS91R 

Reasons for detention) but 

may be released on a 

Restriction Order under 

paragraph 2(5) of 

Schedule 3 to the 1971 

Act. This places conditions 

on release such as 

residence, employment 

and reporting and 

provides the basis for 

their lawful right to 

remain pending resolution 

of their case and removal. 

 

Third-country nationals in each of these categories whose application to enter or remain has been 

rejected and who have been given written notice of an intention to return/remove them from the 

UK (IS151D) can be detained. However, in most cases temporary admission or release is granted 

with formal notice setting out the terms and conditions of the release. These normally place a 

restriction on the person’s place of residence and ability to take employment, and place a regular 

reporting requirement on him/her/. Failed asylum-seekers retain their Asylum Registration Card 

(ARC) which is used as evidence of identity, status and entitlement until the point that their 

removal is processed. The card has a microchip with information such as the person’s fingerprints 

and reporting arrangements. 

 

31.3 Overview of the rights and the actual situation of third-country nationals pending return 

or removal 

This section presents the rights as well as the actual situation of the third-country nationals 

pending return or removal in the UK. To facilitate the reading and provide sufficient overview, the 

results of our research are presented in tables. We have included one table per category of third-

                                                
581 By this we mean any document that prevents third-country nationals pending return or removal from being treated as an irregular 

migrant risking imprisonment or similar treatment. This could for example be a paper stating their status as pending return, the right to 

keep a paper stating that they are asylum seekers etc. We do not refer to temporary residence permits or similar papers stating the 

right to legal stay as residents. 
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country nationals pending return or removal (as defined in section 1.2 above), and each table also 

includes a row describing the actual situation or any national practices as described in existing 

studies or by the persons interviewed for this study provided they differ from the rights prescribed 

by law.  

 

The Border Agency stresses that the Government is committed to securing the border and 

improving the immigration system in order to increase public confidence and reduce net migration. 

The balance for the Border Agency is to encourage the return of those whose applications have 

been rejected and appeals dismissed but continue to ensure that individual rights are respected in 

line with international obligations in a tightening financial climate. Certainly, the legislative 

framework covering rights and entitlements was in place and the Agency felt that to a large extent 

these were being accessed. However, support mechanisms were better in respect of failed asylum-

seeking families and children in general, reflecting the cross-government responsibilities to 

safeguard the interests of the child.  

 

However, NGOs felt that those whose removal had been postponed found it difficult in practice to 

access entitlements to financial support. Against this background, it was evident that local 

authorities were not always consistent in their approach to the provision of financial assistance to 

third-country nationals subject to removal and there was a sense that there should be more 

central government direction, rather than a situation where rights and entitlement had to be 

obtained through the process of formal legal proceedings initiated by NGOs on behalf of their 

clients against local authorities. NGOs, as reflected in the Oxford University research mentioned 

above, clearly felt that many TCNs whose removal had been postponed for long periods were 

destitute or at risk of being so. 
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Table 31.4: Third-country nationals whose asylum application has failed  

 Family unity Health care Education Labour market Reception conditions Other 

Rights  As a matter of 
rights and policy, 
families are to be 
treated as a unit in 
terms of support 

and access to 
accommodation.  
This follows directly 
from Article 8 of the 
ECHR (right to 
private and family 
life) reflected in the 
Immigration, 
Asylum and 
Nationality Act 
2006.  

All failed asylum 
seekers awaiting 
removal continue to 
be exempt from 
charges i.e. they 

are provided with 
full access to health 
care. The National 
Health Service can 
conduct status 
checks with UKBA 
to check 
entitlement. 

All care and 
treatment relating 
to public health 
issues and required 
under mental 
health legislation is 
provided free of 

charge. No-one 
should be denied 
urgent and 
necessary 
treatment. 

National Health 
Service Act 2006, 
Health Act 2009 
and the Health and 
Social Care Acts of 
2008 and 2011 
apply, although 
devolved 
governments in 
Wales, Scotland 

and Northern 

All local authorities are 
required to provide access 
to compulsory education 
to all children in the UK, 
regardless of their 

immigration status. This is 
both a matter of policy and 
obligation under UNCRC 
and the UK Children’s Act. 
This does not apply to 
higher (college level) 
education beyond the age 
of 18 years, except in 
Scotland where children 
over 18 years of failed 
asylum seekers awaiting 
removal are exempt from 
tuition fees for higher 
education – provided they 
have been ordinarily 
resident in Scotland for 3 
years. 
 
Education Act 1996 and 
Children’s Act 1989 

Failed asylum seekers do 
not have a subsisting 
right under any UK 
legislation to work and 
may only be lawfully 

employed if the UK 
Border Agency has lifted 
restrictions on their 
taking employment. Only 
a small number of failed 
asylum seekers are 
allowed to work pending 
removal and only if it is 
as a result of a fresh 
application that has been 
under consideration for 
over a year. These 
exceptions are usually as 
a result of a significant 
delay in resolving the 
case. Authority to work 
is reflected (for the 
benefit of potential 
employers) on the 
person’s Asylum 
Registration Card. Any 
authority to work is 
withdrawn once an 
application is rejected.  
 
This approach was tested 
in the UK Supreme Court 
in July 2010. The court 
found that failed asylum-
seekers who have lodged 
a further fresh 
application should be 
allowed to work in line 
with the EU Directive 

Those with children generally have 
continued support (accommodation and 
subsistence allowances) under Section 4 
of the Immigration, Asylum and 
Nationality Act 2006 Those without 

children generally have support withdrawn 
once their claim is rejected (unless early 
voluntary departure is arranged) but can 
apply for subsistence via the National 
Assistance Act 1948 (Section 27) if they 
are destitute and can demonstrate that 
fact. The range of support is however 
limited to financial support.  

Although failed 
asylum-seekers can 
have access to 
limited legal aid to 
pursue a claim under 

Article 3 of ECHR 
(Legal Aid, 
Sentencing and 
Punishment of 
Offenders Act 2012) 
they have no access 
to aid if pursuing an 
Article 8 claim (right 
to family life) once 
the asylum claim has 
been rejected.  
 
 
The Border Agency 
has established an 
Asylum Support 
Partnership, 
comprising Refugee 
Action, the Refugee 
Council, Scottish and 
Welsh Refugee 
Councils, all of whom 
are contracted by the 
Agency to provide 
advice and support to 
failed asylum seekers 
due for removal. 
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Ireland have power 
to pass amending 
regulations. This 
has been used in 
Scotland, for 
example, to 
establish provision 
based on ‘ordinary 
residence’ – in 
effect a failed 
asylum seeker 
living in Scotland 
and awaiting 
removal.  

 

laying down standards 
covering the reception of 
asylum-seekers.  
The UK operates a strict 
policy re-enforced 
through legislation of 
civil and criminal 
sanctions against 
employers who engage 
irregular migrants 
without permission.  
 

Specific for 

vulnerable 
groups 

  There are specific 

provisions that 
afford some 
vulnerable groups 
access to secondary 
care, such as 
people who have 
been trafficked here 
(the various Health 
Acts mentioned 
above and 
Children’s Acts 
1989 and 2004 
apply). 
 

Unaccompanied 

children (failed 
asylum seekers or 
those who are 
victims of 
trafficking) are not 
charged for hospital 
care 

 
 

Covered by the remarks 

made about Scotland and 
Wales in terms of older 
failed asylum seekers. 
 
The Children, Schools and 
Families Act 2010 provides 
additional provisions in 
relation to children with 
disabilities to ensure that 
they have proper access to 
education, 

None Central and local authorities have a 

statutory duty, under the Children’s Acts 
of 1989 and 2004 and the Children, 
Schools and Families Act of 2010 (relating 
to disabled children), to safeguard the 
welfare of children and take 
unaccompanied minors into care pending 
removal. Most minors in this position are 
those who have sought asylum, been 
rejected but cannot be returned for 
reasons of lack of documentation or 
because it has not been possible to make 
adequate reception arrangements for their 
return in their home country. This is a 
major problem in the UK, where very few 
unaccompanied minors can be removed 
and they remain in limbo on either 
temporary admission or release in the 
care of local authorities/social services. In 
the latter case, discretionary leave until 
their 18th birthday will be considered. 
 
Failed asylum-seeking families with 
children are in the strongest position. If 
receiving UK Border Agency assistance 
with their accommodation and financial 
support, this will continue as long as they 
continue to co-operate whilst any further 
consideration/review of their application 
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post the removal decision is underway and 
they continue to report as a requirement 
of their stay pending removal. Those not 
requiring accommodation (who stay with 
friends/family), may nevertheless apply 
for subsistence from the Border Agency’s 
National Asylum Support Service. Sections 
4 and 11 of the 2009 Act apply. This 
subsistence covers support for 
accommodation and food and other living 
expenses. 
 
Section 9 of the Asylum and Immigration 
(Treatment of Claimants) Act 2004 gives 
the Border Agency the power to withdraw 
support from families with children under 

18 whose claim and appeals have been 
rejected and who are thought not to be 
co-operating with efforts to remove them. 
It also prevents local authorities from 
providing social support (financial and 
accommodation) for whole families 
although they still have the power to 
provide such support for children under 18 
– and in practice do in accordance with 
statutory obligations. 

Actual 
situation 

As above  Whilst a number of 
families do take advantage 
of the opportunity for their 
children to receive State 
education at primary and 
secondary level (up to 18 
years), those who have 
been required to leave and 
failed to comply with 
removal directions will 
tend not to send their 
children to school for fear 
of detection. In practice 
there is no follow up from 
local authority inspectors 
to ensure that the children 
of failed asylum-seekers 
are attending school. 

 Where support/subsistence has been 
denied by the authorities, NGOs will often 
seek address through the courts on 
Human Rights grounds, challenging local 
authorities to offer some assistance where 
people have no other recourse to funds. 
 
More often than not people in this 
situation have to look to NGOs offering 
advice to migrants for help in applying for 
support and charitable organisations for 
accommodation, even though their 
removal may have been deferred.  

Situation varies; 
sometimes NGOs 
offering legal advice 
will pursue cases 
even though their 
clients may not be 
entitled to legal aid.  
The sense from NGOs 
was that this is 
becoming 
increasingly difficult 
for them as their own 
funding becomes 
more limited in the 
current tightening 
financial 
environment. 
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Table 31.5: Non-Asylum Immigration Cases 

 Family unity Health care Education Labour market Reception conditions Other 

Rights  No specific rights  Generally speaking everyone 
in the UK is entitled to access 
primary health care regardless 
of nationality or immigration 
status. Treatment in Accident 

and Emergency and in relation 
to certain infectious diseases 
is also free to all.  
 
Third-country nationals 
awaiting removal have this 
access and can continue to be 
registered with their GP. But 
since they are not ordinarily 
resident in the UK they will be 
liable to charges for secondary 
and elective care at a National 
Health Service hospital.  

 National Health Service Act 
2006, Health Act 2009 and 

the Health and Social Care 
Acts of 2008 and 2011 apply, 
although devolved 
governments in Wales, 
Scotland and Northern Ireland 
have power to pass amending 
regulations. This has been 
used in Scotland, for example, 
to establish provision based 
on ‘ordinary residence’ – in 
effect a failed asylum seeker 
living in Scotland and awaiting 
removal. 

 

 

As with children 
of failed asylum-
seekers, statutory 
obligations apply 
to the education 

of children. This 
obligation applies 
irrespective of 
immigration 
status.  
 
Education Act 
1996 and 
Children’s Act 
1989 
 
 
 

Specifically not 
entitled to work 
under the relevant 
legislation; those 
found working 

unlawfully pending 
removal are liable 
to prosecution 
under the 1971 
Immigration Act. 
 
Employers have a 
statutory 
responsibility to 
check the status of 
TCNs and are liable 
to a penalty of 
£10K if they fail to 
comply. 

No entitlement to accommodation or 
subsistence or recourse to public funds 
other than by making an application via 
the 1948 National Assistance Act but 
have to prove destitution and an inability 

to find support elsewhere. This can be 
difficult as many receive (and rely on) 
support from charitable organisations. 
Destitution alone does not qualify a 
person for local authority financial 
support. 

No access to legal 
aid, but NGOs will 
often represent 
irregular migrants 
pursuing Article 8 

claims. 
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Specific for 
vulnerable 
groups  

Children will always be 
offered care where that is 
required. 

Unaccompanied children are 
not normally charged for 
hospital care. 

 The Children, 
Schools and 
Families Act 2010 
provides 
additional 
provisions in 
relation to 
children with 
disabilities to 
ensure that they 
have proper 
access to 
education, 

None specified Local authorities continue to have a 
statutory obligation to care for children 
in need under the age of 18. This may 
take the form of providing subsistence 
(financial support) to the family 
specifically for the child. 

 

Actual 
situation 

According to NGOs local 
councils, when seeking to 
meet their statutory 
obligations to safeguard 
and protect a child, will 
often provide care for the 
child in children’s centres 
rather than provide for 
the family as a whole.  
 
Where a family are due 
for imminent removal, the 
Border Agency may seek 
to accommodate a family 
unit together in one of its 

removal centres. But this 
is only in respect of short-
term accommodation 
pending departure. 

Urgent and necessary  
treatment (including 
maternity services) are not 
normally denied for reasons of 
cost, although charges are 
likely to be raised after 
treatment – non- payment 
would then result in someone 
being denied further entry 
following their removal. 

  NGOs suggest that the law in this regard 
is a ‘grey area’ with the practice varying 
across different local authorities and 
social services. There is no central 
government directive on support for 
third-country nationals whose removal 
has been deferred. Often NGOs have to 
argue Article 8 grounds before a court; 
in some cases social services will act 
before the arguments are considered.  
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Table 31.6: Criminal Cases 

 Family unity Health care Education Labour market Reception 
conditions 

Other 

Rights  None  As with non-asylum immigration cases, 
although for those in prison healthcare 
will be provided ‘in-house’. 
 
People who are imprisoned or detained 
are afforded free secondary or elective 
care. This may be through medical 
services in detention or by access to the 
NHS facilities as required. 

All children under 18 
have access to 
education; for those 
in young offenders’ 
institutes, this will be 
provided ‘in-house’. 

Employment 
specifically 
prohibited for 
those either 
released or on 
bail pending 
removal 

None  No access to legal 
aid, but NGOs will 
often represent 
irregular migrants 
pursuing Article 8 
claims. 

Specific for 
vulnerable 
groups  

Children under the age of 18 
released or given bail would 
ordinarily be taken into care by the 
local authority. 

None None None None None 

Actual 
situation 

Separation from family by virtue of 
imprisonment. Those released or 
given bail that are not entitled to 
support as an asylum-seeker, would 
need to rely on charitable 
organisations for family 
accommodation.  

    As above 
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31.4 Main reasons for postponement of the return or removal 

In this section the main reasons for a return or removal to be postponed are described. Main 

reasons are defined as reasons described directly in the national legal basis, but also any other 

motivation that explains a large share of the postponed returns.  

 

Removal itself can be deferred for a variety of reasons: 

 

 An application for Judicial Review of a person’s claim to remain in the UK or where a court 

has issued an injunction precluding removal 

 Representations have been made on the person’s behalf and requires consideration 

 Difficulties in establishing identity/nationality and in obtaining a travel document 

 Logistical issues, particularly where children are concerned, in making adequate reception 

arrangements 

 

The reasons can be divided into legal/humanitarian, practical or technical and policy choice 

reasons.582 For each main reason for postponement of the return or removal as well as the reasons 

for prolonging the period for voluntary return, we refer to the relevant legal basis and, if identified, 

the estimated numbers relating to the size of the group.  

Table 31.7: Overview of main reasons for postponement of return or removal or prolonging the period for 
voluntary return 

Main groups Description Legal basis  Estimated 
number 
(2011) 

Legal / 
humanitarian 

UK Human Rights Act (UKHRA) or ECHR judgements 
upholding individual claims of persecution, torture, 
inhuman or de-grading treatment if returned 

ECHR Article 
3 

N/A 

UKHRA or ECHR judgement upholding an individual’s right 
to private or family life, based on domestic circumstances 
in the UK  

ECHR Article 
8 

N/A 

Best interests of the individual (usually children who 
might be at risk if returned)     

UNCRC 
Article 3 and 
S.55 of the 
UK Borders 
Act 2009  

N/A 

Judicial Review of a refusal/removal decision in a British 
Court. 

Criminal 
Justice Act/ 
Court 
interpreta-
tion of 

relevant 
Immigration 
Acts 

N/A 

Compelling/compassionate medical/health grounds, long 
residence and private life (with effect from 11 July 2012) 

UK Borders 
Act 2009: 
discretionary 
provisions 

N/A 

Practical or 
technical 

No evidence of identity or nationality and unable to obtain 
document for travel 

 N/A 

Absence of reasonable and safe reception arrangement at 
destination (children) 

 N/A 

Policy choice Victim or witness in criminal case Internal 
guidance 

N/A 

   

Fresh evidence suggesting original decision unsafe  N/A 

 

The Migration Statistics and Data Development Section of the Home Office was unable to provide 

data on either the overall number of third-country nationals subject to a removal decision or the 

number whose removal/return had been postponed. Consequently, a break-down by category and 

any analysis around this has not been possible. It was, however, possible for them to say that 

17,496 initial decisions were made on asylum cases in 2011, of which 68% (11,848) were negative 

                                                
582 As defined in the Fundamental Rights Agency study on “Fundamental rights of migrants in an irregular situation in the European 

Union”. 
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and 9,000 cases were returned. On the non-asylum side 45,700 in-country applications were 

rejected and around 37,000 were removed. 

 

However, a breakdown of figures covering the number of postponed removals in each of the 

categories above is not available. The Agency has recently been criticised by the Home Affairs 

Select Committee for the limited quality of its data. It is difficult, therefore, to quantify in terms of 

numbers the extent of issues around the rights and entitlements of those awaiting removal or the 

impact on UK Government services. The suggestion from NGOs is that access to support is 

increasingly difficult, with many irregular migrants facing hardship.  

 

31.6 The right to legal stay for third-country nationals pending return or removal 

This section firstly describes the access that third-country nationals pending return or removal 

may have to obtain a right to legal stay (section 1.6.1). Secondly, we briefly describe the main 

rights granted relative to the rights of national residents (section 1.6.2). 

 

31.6.1 Possibilities for obtaining the right to legal stay for third-country nationals pending return or removal 

The table below presents an overview of the possibilities that third-country nationals pending 

return or removal have for obtaining a right to legal stay. Available data from the Home Office is 

limited (an issue throughout this research). Relevant to this is the recent change in the 

Immigration Rules relating to the granting of a permission to remain (and, included within that, 

the regularisation of stay of third-country nationals whose removal has been postponed) on the 

basis of ‘long residence and private life’. Figures are now likely to be collated in this respect. 

 

The UK’s aim is to ensure that third-country nationals with no legal right to remain leave the 

country either voluntarily, often with financial and practical assistance, or by enforced removal 

procedures. However, there is a small number of cases of third-country nationals who have 

received a return order, which has subsequently been cancelled and their stay was regularised. 

 

Table 31.8: Overview of the criterions for being granted the right to legal stay 

Criteria Legal basis Numbers 

receiving (2011) 

Long residence for 14 years or longer on the basis that 

removal would contravene their rights under ECHR. 

Other factors that apply include: age, strength of 

connections to UK, domestic circumstances, personal 

history (including character, conduct, associations) 

absence of a criminal record, any compassionate 

circumstances. Any leave granted under these criteria is 

discretionary. Private life considerations are also 

relevant, with recent Immigration Rule changes 

reflecting aspects of ECHR Article 3 and requiring a 

genuine subsisting relationship, a lengthy period of 

continuous residence and adequate financial support 

from the sponsor. This might also include EEA family 

relationships. 

Granted leave 

to remain or 

indefinite leave 

under the 1971 

Immigration Act 

(and 

supplementary 

Acts). 

Not available but 

likely to be less 

than 1% of all 

grants of 

permission to 

remain given in 

2011 

Successful appeal to an Immigration Appeals Tribunal or 

Court of Justice under Article 3 or Article 8 ECHR, or 

Judicial Review of the original decision 

As above Circa 4000 (27% of 

all appeals) 

Administrative review of the original decision based on 

representations or submission of new evidence in 

support of an applicant’s claim  

As above Not known (but 

relatively small 

once a removal 

decision has been 

made) 
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Whether decisions to regularise a person’s stay are in effect administrative or a result of a 

determination/judgement at judicial level, they will ordinarily involve consideration of the UK’s 

obligations under the 1951 Convention or ECHR.  

 

 

31.6.2 Rights granted to third-country nationals that have obtained a legal right to stay 

Third-country nationals subject to removal whose stay is then regularised with an unconditional 

grant of leave to enter or remain are entitled to the same access to services, benefits and 

employment as other residents and UK citizens.  These entitlements may have certain restrictions 

on the right to employment and social benefits if the period of regularised stay is limited (for 

example in the case of students). 

 

In most cases they will be issued an endorsement in their passport or travel document (including 

one issued under the 1951 Convention) or a Biometric Residence Permit (if an application was 

lodged in-country) recording their leave (either time-limited or indefinite). This is the evidential 

basis for their lawful stay in the UK and access to public services. 
 

 

31.7 Effects of the current legal basis and actual situation for third-country nationals pending 

return or removal 

This section describes the estimated effects of the current legal basis and actual situation for third-

country nationals pending return or removal. We have asked the respondents in this study to 

assess the effects of the current legal basis and the actual situation with respect to: 

- Fostering human rights of the third-country nationals pending return or removal 

- Creating debates in the general public about the need for more or less stricter rules for the 

third-country nationals pending return or removal 

- Creating secondary movements towards neighbouring countries and pull factors towards 

Europe in general 

 

31.7.1 Fostering the protection of the human rights 

The UK adheres to all its international obligations, including ECHR and the UN Convention on the 

Rights of the Child. This is reflected in domestic legislation covering Asylum and Immigration, as 

well as the Children’s Act. These obligations inform the UK’s approach to the consideration of 

asylum and immigration cases and the nature of the support it provides in fulfilling its obligations. 

It is also true that most challenges to decisions to refuse an application and remove a person are 

based on human rights arguments. Those who are successful and allowed to remain have full 

access to services. There is no information available on the number of successful appeals. 

Balancing individual human rights in terms of support for those whose removal has been deferred, 

with the need to provide firm immigration control in the national interest, is likely to continue to be 

a real challenge for Government and the NGOs who work in this field. Judicial scrutiny by the 

courts, a tightening financial climate and pressures to limit welfare dependency and public 

concerns about immigration all add to the complex nature of this challenge. 

 

From the NGOs point of view, Government support beyond Section 4 and 11 (Immigration and 

Asylum Act 1999) was fairly basic in terms of its commitment to the safeguarding and protection 

of children. The approach of local authorities was inconsistent in terms of providing statutory 

support (whether accommodation or financial assistance or both) and there was a sense that this 

is an area in need of more government direction and a common approach across the EU. 

 

31.7.2 Public opinion 

Migration remains high on the domestic political agenda in the UK, with real public concerns about 

the social impact of immigration (on jobs, welfare, health, housing, education). The current 

government has given very public commitments to reduce migration to the ‘tens’ rather than 

‘100s’ of thousands, with a cap on the numbers permitted to enter/stay. The policy is popular with 

the public. Whilst the Government remains committed to its obligations under ECHR, it is unlikely 

to lessen incentives for those refused permission to stay to return home. If anything, government 

policy is to create a ‘hostile environment’ in the UK so that those in the country unlawfully or those 

who decline to return home following an adverse immigration decision find it hard to access 
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government services. Returning those with no right to remain is a government priority, and 

consistent with the policy to reduce net migration. Any action to make life easier for those awaiting 

removal might undermine, or be seen by the public to undermine, a sense that those who have 

exhausted official and judicial channels in pursuing a claim to remain should leave the country.  

 

Having said this, some NGOs have raised their concern as destitution remains an issue for many 

people whose removal has been deferred pending further review of their case or because of 

difficulties in effecting their return. NGOs feel that a more pragmatic approach is required on 

‘destitution’, including a recognition that all people in this situation (and others awaiting decisions, 

and not just failed asylum-seekers) should be entitled to a basic level of provision and that this 

should be reflected in legislation. One organisation, ‘Still Human, Still Here’, a coalition of 50 NGOs 

involved in helping irregular migrants is currently campaigning to end destitution amongst failed 

asylum-seekers, including sufficient support, free access to healthcare and permission to work if a 

case is not resolved with 6 months. This issue has recently been raised in the media. 

 

 

 

31.7.3 Secondary movements and pull factors 

There are no discernible pull factors other than those that have traditionally applied: community or 

family links, a tolerant society where human rights are respected, a well-defined asylum support 

structure.  

 

Against this are practical measures the UK has taken to reduce irregular migration and thereby 

access to public services. These are set out in a document prepared jointly by the Border Agency 

and European Migration Network583. Consequently, any shift in the existing balance towards greater 

access to services for third-country nationals pending removal, for example through EU 

harmonisation, would need to be considered against the current policy on reducing irregular 

migration.  

 

 

31.8 Data sources 

  

31.8.1 Respondents 

 
 UK Border Agency,  

 Department for Education,  

 Department of Health,  

 Department of Work and Pensions,  

 Ealing Social Services,  

 PICUM,  

 Praxis UK,  

 Migrant Rights UK 

 

31.8.2 Documents  

 
 ECHR 2003,  

 1951 Refugee Convention,  

 UN Convention on the Rights of the Child,  

 Immigration Act 1971,  

 Immigration and Asylum Act 1999,  

 Immigration, Asylum and Nationality Act 2006,  

 UK Borders Act 2007,  

 Borders, Citizenship and Immigration Act 2009,  

 Children’s Act 1989 and 2004,  

                                                
583 UK_20120402_PracticalMeasuresforReducingIrregularMigration_FINAL[1].pdf 

../../../../jokm/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/0M7Z4KYR/UK_20120402_PracticalMeasuresforReducingIrregularMigration_FINAL%5b1%5d.pdf
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 National Assistance Act 1948,  

 Local Government Act 2000,  

 Human Rights Act 1998,  

 Fundamental Rights Agency study Nov 2011, European Migration Network study on 

Practical Measures for Reducing Irregular Migration to the UK. 


