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5Summary

Summary

Return policy covers both residence law provisions, which 
may give rise to an obligation to return, and rules and pro-
visions on forced and voluntary return. Autonomous or vol-
untary return is preferred over forced return. German re-
turn policy is influenced on the one hand by European law, 
such as the Return Directive (Directive 2008/115/EC), and 
on the other hand by the federal structure of the country. 
It is the Länder and their foreigners authorities which are 
responsible for enforcing removals and conducting volun-
tary returns.

The Return Directive of the European Union

The Return Directive is at the core of European return pol-
icy. It sets out that voluntary return should be preferred over 
forced return and obliges all Member States to issue return 
decisions to any third-country nationals who are staying ir-
regularly on their territory. The Directive was implemented 
in Germany in 2011. Some of the most important changes 
in residence law triggered by this implementation are that 
a period for departure between seven and 30 days must be 
set, that certain safeguards for the return of unaccompanied 
minors were introduced and that any entry ban is limited to 
five years at most. Other key changes took place later on the 
back of decisions by the European Court of Justice and the 
Federal Court of Justice. These decisions dealt with deten-
tion on the grounds of a risk of absconding, accommodat-
ing detainees in special detention centres and a time limit 
on entry bans issued by the responsible authorities.

In March 2017, the European Commission released a recom-
mendation on the implementation of the Return Directive 
and other EU provisions. It recommends to the Member 
States to use the leeway granted by the Return Directive in 
key provisions in such a way that only minimum standards 
are adhered to, for example concerning the period granted 
for voluntary departure or the maximum length of deten-
tion for removal purposes.

Return decision

The return decision states that a person is irregularly stay-
ing in a country and asks this person to leave the country. 
In Germany, return decisions are in most cases issued as 
removal warnings to persons who are no longer entitled to 
reside in Germany. In certain cases, persons who are obliged 
to leave the country may nevertheless lawfully stay, often at 
the discretion of the responsible authorities. This can be the 
case where leaving the country is impossible or following 

the recommendation of a hardship commission. In a larger 
number of cases, a removal is suspended because the rel-
evant person cannot be removed for practical or legal rea-
sons. However, a suspension of removal (“Duldung”) is not 
tantamount to a residence title; it only certifies that the re-
moval is suspended.

Enforcement of the obligation to leave the country

The Federal Office for Migration and Refugees and the 
foreigners authorities initially grant a period for volun-
tary departure. During this period, the foreigners au-
thorities may impose certain obligations on persons 
who are obliged to leave the country in order to ensure 
that they do indeed depart. For example, they may re-
strict their residence to a certain area or ask them to 
give up their travel documents to the authorities. As a 
last resort, they may detain these persons, provided that 
no other sufficient but less coercive measures can be  
applied effectively and that the removal will probably take 
place within the next three months. It is the Länder which 
are responsible for organising removals. However, in some 
cases, the Federal Police will procure passport substitutes for 
some countries of destination and enforce removals on be-
half of the Länder. The Repatriation Support Centre (“Zen-
trum zur Unterstützung der Rückkehr”; ZUR), which was 
established in March 2017, will increasingly organise re-
movals at the national or cross-Land level and strengthen 
coordination in the area of voluntary return.

Legal remedies

Appeals can be filed against both the removal warning and 
the underlying decision (for example the rejection of an asy-
lum application). In most cases, an appeal against a rejection 
of an asylum application has a suspensive effect, unless the 
application was rejected as manifestly unfounded. Filing a 
suit against a removal warning for another reason (e.g. be-
cause a residence title has expired) does not have a suspen-
sive effect in most Länder. 

Vulnerable persons and health issues

In line with the provisions of the Return Directive, the Resi-
dence Act includes safeguards for the removal of unaccom-
panied minors and stricter criteria for ordering detention in 
case of vulnerable persons. Unaccompanied minors are not 
removed or detained in any of the Länder at the moment.
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The legal provisions concerning health obstacles to removal 
were amended in 2016. In principle, only a life-threatening 
or serious illness which would significantly worsen upon 
the removal being carried out will lead to a suspension of 
the removal.

Entry ban

Removed or expelled persons will be subject to an entry ban. 
The implementation of the Return Directive introduced a 
limit of five years for the entry ban, granted ex officio. Be-
fore, entry bans were only limited after an application to 
that effect. Still, the actual length of the time limit will be 
fixed at the discretion of the responsible authority on a case-
by-case basis.
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The European Migration Network (EMN) was launched by 
the European Commission in 2003 on behalf of the Euro-
pean Council in order to satisfy the need of a regular ex-
change of reliable information in the field of migration and 
asylum at the European level. Since 2008, Council Decision 
2008/381/EC forms the legal basis of the EMN and National 
Contact Points have been established in the EU Member 
States (with the exception of Denmark, which has observer 
status) plus Norway.

The EMN’s role is to meet the information needs of Euro-
pean Union institutions, Member States’ authorities and 
institutions as well as the wider public by providing up-to-
date, objective, reliable and comparable information on mi-
gration and asylum, with a view to supporting policymaking 
in these areas. The National Contact Point for Germany is 
located at the Federal Office for Migration and Refugees in 
Nuremberg. Its main task is to implement the annual work 
programme of the EMN. This includes the drafting of the 
annual policy report “Migration, Integration, Asylum” and 
of up to four topic specific studies, as well as answering Ad-
Hoc Queries launched by other National Contact Points or 
the European Commission. The German National Contact 
Point also carries out visibility activities and networking 
in several forums, e.g. through the organisation of confer-
ences or the participation in conferences in Germany and 
abroad. Furthermore, the National Contact Points in each 
country set up national networks consisting of organisa-
tions, institutions and individuals working in the field of 
migration and asylum.

In general, the National Contact Points do not conduct pri-
mary research but collect, analyse and present existing data. 
Exceptions might occur when existing data and information 
are not sufficient. EMN studies are elaborated in accordance 
with uniform specifications valid for all EU Member States 
plus Norway in order to achieve comparable EU-wide re-
sults. Furthermore, the EMN has produced a Glossary, which 
ensures the application of comparable terms and definitions 
in all national reports and is available on the national and 
international EMN websites.

Upon completion of national reports, the European Com-
mission drafts a synthesis report with the support of a ser-
vice provider. This report summarises the most significant 
results of the individual national reports. In addition, topic-
based policy briefs, so-called EMN Informs, are produced in 
order to present and compare selected topics in a concise 

The European Migration Network

manner. The EMN Bulletin, which is published quarterly, in-
forms about current developments in the EU and the Mem-
ber States. With the work programme of 2014, the Return 
Expert Group (REG) was created to address issues around 
voluntary return, reintegration and forced return.

 All EMN publications are available on the website of the 
European Commission Directorate-General for Migration 
and Home Affairs. The national studies of the German Na-
tional Contact Point as well as the synthesis reports, Informs 
and the Glossary are also available on the national website: 
www.emn-germany.de

http://www.emn-germany.de
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13Introduction

1.1	 Context

Time and again, migration policy discussions have focused 
on return. As the number of asylum seekers jumped in 2015 
and 2016, the number of rejected asylum applications rose as 
well – and as a result, returning those who are not entitled 
to stay in Germany to their countries of origin has become a 
political priority and a controversially discussed issue. Both 
the Federal Government and the European Union (EU) have 
intensified their return policy initiatives since 2015. The Eu-
ropean Commission (COM) aims to raise the “effective re-
turn rate”, i.e. the share of returnees among all those who 
are obliged to leave the EU (COM 2017a: 2). The Federal Gov-
ernment has prioritised the return of those whose asylum 
application was rejected in Germany. In addition, the dis-
cussion focuses on irregularly staying criminals or persons 
who are planning crimes.

1.2	 Subject and aim of this study

The legal provisions concerning voluntary1 or autonomous 
return and removal are based to a considerable extent on 
European law, in particular the EU Return Directive (Direc-
tive 2008/115/EC (RD)2). This study analyses certain aspects 
of German return policy and puts them in the context of 
European law. In line with the EMN specifications, it fol-
lows the key provisions of the EU Return Directive and the 
Commission Recommendation on return policy (see Chap-
ter 2.2.1). It aims to show how the Directive has changed the 
national legal provisions in Germany and to what extent the 
Commission’s recommendations are in line with the situa-
tion in Germany or run counter to it. 

1	 The term “voluntary return” is often regarded as inappropriate, 
as the persons who are obliged to leave the country usually do 
not have any legal alternative, which means that they do not 
return “voluntarily” in the strict sense of this word (see SVR 
2017: 7). From the government’s vantage point the return is 
“voluntary” because no coercive means are used and the per-
sons may leave Germany within a given period of time; in other 
words, the obligation to leave the country is not immediately 
enforced (SVR 2017: 7). Since the term “voluntary return” is 
commonly used in immigration-law discussions as an opposite 
to the forced return of persons obliged to leave, it is used in this 
study as well. 

2	 Directive 2008/115/EC of the European Parliament and of 
the Council of 16 December 2008 on common standards and 
procedures in Member States for returning irregularly staying 
third-country nationals

Chapter 2 will give an overview of the Return Directive and 
its implementation in Germany as well as of the political 
developments and discussions in the last few years. Chap-
ter 3 focuses on the so-called return decision, i.e. the official 
measure or decision which states or imposes an obligation 
to leave the country (Art. 3 no. 4 RD). The following chap-
ters will deal with the period granted for voluntary return 
(Chapter 4), the risk of absconding, which may be a reason 
to order detention (Chapter 5), the enforcement of removal 
orders including the legal framework for detention (Chap-
ter 6), legal remedies against the return decision and removal 
(Chapter 7), the return of minors and other vulnerable per-
sons (Chapter 8) and entry bans after a removal (Chapter 9).

1.3	 Sources and terms used

Since the study mainly documents legal provisions, the rel-
evant legal acts and related literature were the main sources. 
Bundestag documents and press articles were used to flesh 
out the discussion of individual measures. The study is 
largely based on publicly available sources. Some sections, 
however, rely on contributions by the Federal Office for Mi-
gration and Refugees, the Federal Police (BPOL) and the Re-
patriation Support Centre (ZUR). In addition, reports and 
comments by non-governmental organisations and other 
civil-society organisations were used.3

The terminology used in the present study is largely based 
on the Glossary of the EMN (EMN/COM 2014) and on the 
common template for the study. Terms referring specifically 
to the legal situation in Germany are regularly explained 
in the text or in footnotes (see for example the info box in 
Chapter 2.3).

3	 I wish to thank Philipp Dieterich and Jonathan Herbst for their 
research and editing assistance during their internship at the 
Research Centre of the Federal Office for Migration and Refu-
gees.

Introduction1
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European and national legal 
provisions concerning return

2

2.1	 The EU Return Directive and its 
implementation in Germany

2.1.1	 Key provisions of the Directive

The EU Return Directive is at the core of European return 
policy. After several years of negotiations, it was adopted 
in 2008 by the Council of the EU and the European Parlia-
ment (Peers 2011: 563). It contains common standards and 
procedures which the Member States apply when return-
ing “illegally staying”4 third-country nationals5. The appli-
cation of these standards must be in accordance with fun-
damental rights and the obligation to protect refugees and 
respect human rights (Art. 1 RD). The deadline for the na-
tional implementation of the Directive was 24 December 
2010, and24 December 2011 for certain provisions concern-
ing legal advice and representation (Art. 20 par. 1 RD).

One of the key provisions of the Directive says that the Mem-
ber States shall issue a return decision to all third-country 
nationals staying irregularly on their territory which obliges 
them to leave the relevant Member State (Art. 6 RD). In ad-
dition, the Member States shall take measures to enforce the 
return decision (Art. 8 RD). Voluntary return is preferred over 
forced returns. All persons irregularly staying in a Member 
State shall therefore be granted a period for voluntary de-
parture of between seven and 30 days (Art. 7 RD). Despite the 
obligation to enforce return decisions, Member States may 
at any moment decide to grant a residence title to a third-
country national staying irregularly on their territory and 
thus not to take, to suspend or to withdraw a return decision 
(Art. 6 par. 4 RD). The Directive obliges the Member States 
to take into account the best interests of the child, family 
life and the state of health of the concerned persons as well 
as the principle of non-refoulement (Art. 5 RD). The Return 

4	 Pursuant to the definition of the Directive, “illegally staying” 
third-country nationals are those who do not fulfil, or no longer 
fulfil the conditions for entry, stay or residence in a Member 
State (Art. 3 no. 2 RD).

5	 Pursuant to Art. 2 of the Schengen Borders Code, “third-country 
national” refers to any person who is not a Union citizen within 
the meaning of Article 17 par. 1 of the Treaty and who is not 
covered by Art. 2 no. 5 of the Schengen Borders Code, i.e. who is 
not a “person enjoying the Community right of free movement” 
(Regulation (EC) no  562/2006). According to this definition, and 
in this study, citizens of EU Member States, Iceland, Norway, 
Liechtenstein and Switzerland are not regarded as third-country 
nationals (see also EMN/COM 2014: 283).

Directive also contains provisions concerning detention for 
the purpose of removal (Art. 15 et seq. RD), procedural safe-
guards and legal remedies against the return decision and 
against detention (Art. 12 et seq. RD) and provisions con-
cerning entry bans (Art. 11 RD). Even though the Return Di-
rective aims to create a common return policy within the EU 
(Hailbronner 2017: 36), it sets only minimum standards in 
many areas or gives the Member States considerable leeway 
in applying certain provisions (Augustin 2016: 138). It states 
explicitly that the Member States may adopt more favour-
able provisions, provided that these provisions are compat-
ible with the Directive (Art. 4 par. 3 RD).

At the time of its adoption, the Directive met with – some-
times considerable – criticism from individual legal schol-
ars, civil-society organisations and the UN High Commis-
sioner for Refugees (UNHCR; Peers 2011: 575; see also ECRE 
2009). The main points of criticism were that the Directive 
foresees detention of up to 18 months and the introduction 
of an EU-wide entry ban of up to five years (Cherti/Szilard 
2013: 4). In addition, UNHCR argued that the safeguards and 
rights for unaccompanied minors and vulnerable persons 
were insufficient (UNHCR 2008). An evaluation of the appli-
cation of the Directive in 2013 showed that its implementa-
tion had raised the standard of protection in some Member 
States (COM 2013).6

2.1.2	 Implementation of the Return Directive in 
Germany

The Member States were obliged to implement the Return 
Directive by 24 December 2010. On 16 December 2010, the 
Federal Ministry of the Interior (BMI) issued guidelines on 
the direct application of the Directive from 24 December 
2010 (Schneider 2012: 65). The Directive was actually imple-
mented with the “Act on the Implementation of European 
Union Residence Directives and the Adaptation of National 
Laws to the EU Visa Code” of 22 November 2011.7

6	 For example, some Member States had not set a maximum time 
limit on detention or did not grant a period for voluntary return 
before the implementation of the Directive.

7	 BGBl. Part I no. 59, p. 2258.
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Exemption of certain groups of persons from the application 
of the Return Directive

In principle, the Return Directive applies to all third-country 
nationals staying irregularly on the territory of a Member 
State (Art. 2 par. 1 RD). All persons who do not (or no longer) 
fulfil the conditions of entry or residence of the respective 
Member State are considered to be staying irregularly. How-
ever, the Member States may exempt certain groups of per-
sons from the Return Directive. This may apply to persons 
who are apprehended or intercepted in connection with 
the irregular crossing of an external Schengen border or are 
subject to a refusal of entry in accordance with Art. 13 of the 
Schengen Borders Code and who do not subsequently ob-
tain an authorisation or a right to stay in the Member State 
(e.g. by filing an asylum application; Art. 2 letter a RD). In 
addition, the Member States may not apply the Directive to 
persons who are subject to return as a criminal law sanction 
or as a consequence of a criminal law sanction or who are 
the subject of an extradition procedure (Art. 2 letter b RD).

Germany has availed itself of the first option. In the case of 
an irregular border crossing, the provisions on removal fol-
lowing an unauthorised entry (Section 57 of the Residence 
Act) and refusal of entry (Section 15 of the Residence Act; 
see Chapter 2.3) apply, whereas the provisions of the Return 
Directive are not applicable (Hailbronner 2017: 259; Hörich 
2015: 62). If the so-called Dublin Regulation (Regulation (EU) 
604/2013)8 applies, the Return Directive will not apply either 
(Hörich 2015: 67).9 While Germany has not fully excluded 
the application of the Directive in the case of criminal sanc-
tions, the government’s reasoning for the Act on the Imple-
mentation of the Directive refers to this option with regard 
to specific provisions (Deutscher Bundestag 2011: 21; 24).10

8	 Regulation (EU) no. 604/2013 of the European Parliament and 
of the Council of 26 June 2013 establishing the criteria and 
mechanisms for determining the Member State responsible for 
examining an application for international protection lodged 
in one of the Member States by a third-country national or a 
stateless person (recast).

9	 In this case, the provisions of Regulation (EU) no. 604/2013 
apply. However, pursuant to German law, transfers under this 
Regulation take place according to the provisions for ending a 
foreigner’s stay in Germany (Sections 58 et seq. of the Residence 
Act), i.e. indirectly pursuant to the provisions of the Return 
Directive, unless the person is not removed to the responsible 
Member State directly at the border (Section 57 subs. 2 of the 
Residence Act; Hörich 2015  69). Transfers under the Dublin 
Regulation do not come within the scope of this study.

10	 Examples are removal from detention pursuant to Section 59 
subs. 5 of the Residence Act (Hailbronner 2017: 373) or the length 
of the entry ban, which may exceed five years in the case of a 
criminal conviction (Section 11 subs. 3 second sentence of the 
Residence Act). The Return Directive itself foresees exemptions 
in these two cases if the deportee poses a (serious) risk to public 
order, public security or national security (see Hörich 2015: 63). 

Act on the implementation of the Return Directive

While the law on the termination of residence in Germany 
was not fundamentally altered by the implementation, some 
areas saw changes. These included: 

�� the obligation to issue a written return decision to all 
third-country nationals who are obliged to leave the 
country (see Chapter 3),

�� the obligation to fix a period between seven and 30 days 
for voluntary returns. Before, there were no provisions 
concerning the length of such a period, nor were the 
authorities obliged to set such a period for voluntary 
returns at all (see Chapter 4),

�� legal provisions concerning the conditions of detention 
(Section 62 of the Residence Act) (see Chapter 6),

�� the obligation for the responsible authorities to make 
sure ahead of a removal that unaccompanied minors 
are handed over to a family member, a person possess-
ing the right of care and custody or a suitable reception 
centre in the country of destination (see Chapter 8.2),

�� a time limit of five years for an entry ban, which was 
however set only upon application (see Chapter 9).

Legal amendments after the act on the implementation of 
the directive

Subsequently, several other amendments were made on the 
grounds of the Return Directive. They became necessary due 
to decisions by the European Court of Justice or the Federal 
Court of Justice. Such amendments are as follows:

�� the obligation to limit entry bans ex officio instead of 
limiting them only upon application (judgment of the 
European Court of Justice of 19 September 201311, see 
Chapter 9),

�� the obligation to set legal criteria for the assumption that 
there is a risk of absconding. A risk of absconding is one 
reason to apply for detention (decision by the Federal 
Court of Justice of 26 June 201412, see Chapter 5),

�� the obligation to accommodate detainees in specialised 
detention facilities, even if such specialised facilities are 
not available in the respective Land (judgment of the Eu-
ropean Court of Justice of 17 July 201413, see Chapter 6).

11	 European Court of Justice, case C-297/12
12	 Federal Court of Justice, decision of 26 June 2014, V ZB 31/14. 

While the judgment referred to detention in the framework of 
the Dublin Regulation, it is also relevant for detention for remo-
val purposes under the provisions of the Return Directive. The 
Return Directive contains the same criteria for the assumption 
that there is a risk of absconding as the Dublin Regulation (Art. 3 
par. 7 RD; Art. 2 letter n of the Regulation (EU) no. 604/2013).

13	 European Court of Justice cases C‑473/13, C‑514/13 and 
C 474/13.
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2.2	 Developments and recent political 
discussions in the area of European 
and German return policy since 2015

2.2.1	 Action plans and recommendation of the 
European Commission

On 17 May 2015, the European Commission adopted the 
European Agenda on Migration, which contains the EU’s 
key goals in the area of migration policy and concrete meas-
ures to reach these goals. In addition, the EU Action Plan 
on Return was adopted on 9 September 2015, which con-
tains “concrete actions to improve the efficiency of the Euro-
pean Union’s return system” (COM 2017a: 2). Together with 
the Action Plan, the Commission also published a Return 
Handbook to support the authorities of the Member States 
regarding the enforcement of removals. The Action Plan 
foresaw increased support for voluntary returns, a conse-
quent implementation of the Return Directive in the Mem-
ber States (for example by including the threat of a Treaty in-
fringement procedure if the Directive was not implemented) 
and an improved exchange of information and cooperation 
with the countries of origin and transit (COM 2015). Accord-
ing to the European Commission, “most of these actions are 
ongoing or have been implemented” (COM 2017a: 2). How-
ever, “the overall impact on the return track record across 
the European Union remained limited”, which is why a re-
newed Action Plan with a number of return measures was 
adopted on 2 March 2017. At the same time the European 
Commission adopted a recommendation to the Member 
States on “making returns more effective when implement-
ing the Directive 2008/115/EC of the European Parliament 
and of the Council” (COM 2017b: 1). It recommends to the 
Member States to use the leeway granted by the Return Di-
rective in such a way that only minimum standards are guar-
anteed in key areas. Amongst others, the recommendations 
refer to:

�� exempting certain groups of persons from the Directive 
(see Chapter 2.1.2),

�� issuing return decisions (see Chapter 3.1),
�� the period for voluntary returns (see Chapter 4.1),
�� determining a risk of absconding (see Chapter 5.1),
�� sanctions against persons who are obliged to leave the 

country (see Chapter 6.2.1),
�� the enforcement of detention (see Chapter 6.3.1),
�� the removal of minors (see Chapter 8.2.1),
�� health obstacles to removal (see Chapter 8.4.1).

The Commission Recommendation has been criticised by 
civil-society organisations in particular. On 3 March 2017, 90 
non-governmental organisations published a joint opinion 
stating that the Commission’s interpretation of the Return 
Directive ate away at human-rights standards during the re-
turn procedure and motivated the Member States to reduce 

their standards. The recommendations concerning deten-
tion met with particular criticism (ECRE 2017). 

This study will take the recommendations into account in 
order to put the situation in Germany in a European context. 
However, it does not purport to analyse the implementation 
or application of the recommendations.

2.2.2	 Legal amendments and political initiatives in 
the field of return in Germany

Discussions about migration policy were shaped by the 
jump in the number of asylum seekers in 2015 (EMN/BAMF 
2016a). In 2015 and 2016, several amendments to asylum 
law affected return policy, too.14 Since 2016 in particular, 
return policy has become a priority in German migration 
policy and an important issue in the related discussions (see 
EMN/BAMF 2017: 19; Deutscher Bundestag 2017). The most 
important legal amendments in the area of return policy 
were as follows:

�� the introduction of custody to secure departure under 
the ‘Act Redefining the Right to Remain and the Termi-
nation of Residence’, which entered into force on 1 Au-
gust 2015 (see Chapter 6.3.2),

�� the prohibition of informing the person concerned of 
the removal date (Section 59 subs. 1 eighth sentence of 
the Residence Act) under the Act on the Acceleration of 
Asylum Procedures (Asylum Package I), which entered 
into force on 21 October 2015,

�� the introduction of a legal basis for special reception 
centres under the ‘Act on the Introduction of Fast-Track 
Asylum Procedures’ (Asylum Package II15), which entered 
into force on 17 March 2016. Under certain conditions, 
asylum seekers may be obliged to remain at these recep-
tion centres until their asylum procedure is completed 
or, in case of a rejection of their asylum application, until 
their return (see Chapter 5.2.2),

�� amended provisions concerning a suspension of re-
moval for health reasons (Section 60 subs. 7 of the Resi-
dence Act; see Chapter 8.4.2),

�� the ‘Act to Improve the Enforcement of the Obligation to 
Leave the Country’16, which entered into force on 29 July. 
It lengthened the period of custody to secure departure 
to a maximum of 10 days and extended the length of de-
tention (see Chapter 6.3.2), extended the monitoring of 
persons under residence law provisions and tightened 
the residence requirement for those who are enforceably 
required to leave Germany. Furthermore, the prohibi-
tion of informing the person concerned of the removal 

14	 For a detailed overview of the legal amendments in 2015 and 
2016 see EMN/BAMF 2016 and EMN/BAMF 2017.

15	 BGBl. 2016 Part I No. 12 p. 390.
16	 BGBl. 2017 Part I No. 52 p. 2780.
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date was extended to persons whose removal has been 
suspended for over a year (see Chapters 5.2.2 and 6.2.2).

Beyond these legal amendments, the Federal Government 
and the Länder took administrative measures to coordinate 
return policy and strengthen assisted return. 

In March 2017, the Repatriation Support Centre (ZUR) 
started work. It aims at improving operative coordination 
of the Federal and Land authorities in the area of voluntary 
and forced return. The ZUR supports the Länder in organis-
ing collective removals or procuring passport substitutes for 
return purposes (Deutscher Bundestag 2017a: 3) and deepens 
coordination in the area of voluntary return. The Centre is 
led by the Federal Ministry of the Interior and builds upon 
existing structures, such as the Federation-Länder Coordi-
nation Agency for Integrated Return Management and its 
return working group and the passport substitute procure-
ment office of the Federal Police. The offices of the coordina-
tion agency and the return working group now come under 
the remit of the Repatriation Support Centre (IMK 2017: 8).

At the Federal level, several new initiatives in the area of 
voluntary return were launched in 2017, for example the 
“Starthilfe Plus” programme to promote returns (see Chap-
ter 2.3), the reintegration programme “Returning to New 
Opportunities” (“Perspektive Heimat”) run by the Federal 
Ministry of the Interior and the Federal Ministry for Eco-
nomic Cooperation and Development, a new online infor-
mation portal on return, which the Federal Office for Mi-
gration and Refugees has designed in cooperation with the 
International Organisation for Migration (IOM)17 and a re-
turn hotline (EMN/BAMF 2017: 60). In addition, since the 
end of June all asylum seekers are being informed about 
assisted voluntary return and reintegration options when 
they file their application.

2.2.3	 Political and public discussion in Germany

Forced return has been at the centre of the German mi-
gration policy debate since 2016. The discussion focuses in 
particular on the treatment of persons who might endan-
ger public security, for example by planning or conducting 
terrorist attacks. The issue came to the fore when a terror-
ist killed twelve people and injured another 48 in an attack 
on a Christmas market in Berlin on 19 December 2016. Sev-
eral attempts to remove the attacker had failed, which was 
one reason, according to Minister of the Interior Thomas de 
Maizière, that the Act to Improve the Enforcement of the 
Obligation to Leave the Country was drafted (EMN/BAMF 
2017: 21). It entered into force on 29 July 2017.

17	  www.returningfromgermany.de (25 July 2017).

Removals to Afghanistan are another key issue. In Octo-
ber 2016, both the EU and the Federal Government signed 
agreements with Afghanistan to facilitate both forced and 
voluntary returns. On the grounds of these agreements, 
several collective removal operations to Afghanistan have 
taken place since December 2016 (EMN/BAMF 2017: 62). 
Both the parliamentary opposition and civil-society organ-
isations criticised these removals on the grounds that the 
security situation in Afghanistan was inadequate and that 
the threat of removal was a considerable psychological bur-
den for those affected and caused more of them to abscond 
(Bayerischer Rundfunk 2017; Klöckner 2017; Mediendienst 
Integration 2017). After an attack in Kabul, the Afghan capi-
tal, hit the building of the German embassy on 31 May 2017, 
the Federal Government and the Länder announced that 
they would review their assessment of the security situa-
tion in Afghanistan and largely suspend removals until they 
had done so (Bundesregierung 2017). The renewed assess-
ment was finalised in August 2017. It came to the conclusion 
that the security situation for the civil population has not 
changed considerably (BMI 2017a, see also PRO ASYL 2017). 
Especially “criminals, persons who may endanger public 
security and persons who persistently refuse to cooperate” 
shall still be removed after examining their individual cases, 
according to Minister of the Interior de Maizière. 

And finally, the public discussion often focuses on the situ-
ation of young people who are on the one hand obliged to 
leave the country and on the other attending school or vo-
cational training measures in Germany (see Giaramita 2017). 
The foreigners authorities may choose different approaches 
in applying the provisions concerning a suspension of re-
moval during school or vocational training. Civil-society or-
ganisations as well as chambers of industry and commerce 
and enterprises which train new staff have criticised the re-
sultant uncertainty for both the apprentices and the enter-
prises which train them (Öchsner 2017). 

2.3	 Development of voluntary and forced 
returns since 2012

As is evident from the overview of the number of third-
country nationals who are required to leave Germany as of 
31 December of each year in table 1, removal was suspended 
for a majority at any of the relevant dates. As of 30 Decem-
ber 2016, 96,731 third-country nationals were registered as 
required to leave Germany because their asylum application 
had been rejected (BMI 2017a: 2). As of that date, this group 
represented a bit less than half of all third-country nation-
als who were required to leave Germany.

http://www.returningfromgermany.de/
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Table 1: 	 Number of third-country nationals* obliged to leave Germany on certain dates

Date 31.12.2012 31.12.2013 31.12.2014 31.12.2015 31.12.2016 30.06.2017

Number of persons who are 
obliged to leave the country

112,395 123,025 144,312 193,413 196,055 215,346

Number of persons whose 
removal was suspended

84,729 93,436 112,118 154,167 151,854 158,528

*	 In the framework of this study, the term “third-country nationals” applies to all persons who are not citizens of an EU Member State or of 
Iceland, Liechtenstein, Norway or Switzerland (see EMN/COM 2014: 283).

Source: Central Register of Foreigners

Table 2: 	 Refusals of entry, removals, and removals following unauthorised entry of third country nationals 2012-2017 (first half)*

Year 2012 2013 2014 2015 2016 - Jun 2017

Refusals of entry 3,822 3,603 3,609 8,885 20,826 5,906

Removals 6,770 9,885 9,916** 19,987 24,350 11,988

Removals following 
unauthorised entry

4,328 2,905 2,928 1,439 1,253 901

*	 The figures shown here differ from the figures on removals as mentioned e.g. by the EMN Annual Policy Report (EMN/BAMF 2017) or in 
information published by the Federal Government (Bundesregierung o. J.). This is due to the fact that this study only considers third-country 
nationals, whereas other publications usually present the overall number of removals, removals following unauthorised entry or refusals of 
entry.

**	 Includes 26 removals by sea for which no information is available on the nationality of the persons concerned (cf. Deutscher Bundestag 
2015a: 9). They are counted as third-country nationals.

Source: Deutscher Bundestag 2013, 2014a, 2015a, 2016a, 2017b, 2017c, own calculation.

Table 2 shows the number of removals, removals following 
an unauthorised entry and refusals of entry of third-country 
nationals from 2012 until the first half of 2017. The figures 
cannot be directly compared with the number of persons 
required to leave the country, as the latter represents the 
situation on a given date, whereas the figures on removals 
and assisted returns (see below) are accumulated figures for 
the year as a whole. The surge in refusals of entry in 2015 

Figure 1: 	 Refusals of entry, removals and removals following unauthorised entry of third country nationals

Source: Deutscher Bundestag 2013, 2014a, 2015a, 2016a, 2017b, 2017c, own calculation.
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and 2016 is linked to border controls, especially at the land 
border with Austria, which were reintroduced on 13 Sep-
tember 2015 (see EMN/BAMF 2017: 32). Between 2012 and 
2014, refusals of entry only took place at ports of entry at 
sea or airports, whereas refusals of entry at land borders 
have accounted for the majority of refusals of entry since 
2015(cf. Deutscher Bundestag 2013, 2014a, 2015a, 2016a, 
2017b, 2017c).
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Table 3 shows the number of persons returned with support 
of the REAG/GARP18 programme between 2012 and the first 
half of 2017. These numbers do not cover all assisted re-
turns, as support of other programmes (for example at the 
Land level) is not included.19 At the same time, persons can 

18	 REAG: Reintegration and Emigration Program for Asylum Seek-
ers in Germany; GARP: Government Assisted Repatriation 
Program.

19	 Several other assistance programmes are financed by a mix of 
REAG/GARP funds and additional Länder funds and are thus 
included in the REAG/GARP statistics; however, there are also 
numerous programmes for persons who are not supported via 

be granted support via the REAG/GARP programme while 
being entitled to reside in Germany. From 2012-2016, around 
two thirds of returnees were enforceably obliged to leave 
Germany or their removal had been suspended. That means 
that around a third left Germany with support of the REAG/
GARP programme while having a right to reside in Germany 
– mostly because they had filed an asylum application.

REAG/GARP (Grote 2015: 21). For the years before 2015, it can be 
assumed that a high four-figure number of persons has returned 
with support by the Länder or municipalities.

Table 3: 	 Returns supported by REAG/GARP 2012-2017 (first half)

Year 2012 2013 2014 2015 2016 - Jun 2017*

Total returns supported by 
REAG/GARP 

7,546 10,251 13,574 35,514 54,006 16,645

of which persons enforceably 
required to leave**

2,622 3,591 4,531 16,092 21,698 6,024

of which persons whose 
removal has been 
suspended***

2,451 3,185 3,984 7,043 13,040 4,962

of which asylum applicants 
(incl. subsequent and 
secondary applications)

2,217 3,318 4,928 12,265 19,012 5,451

* 	 Preliminary figures. Persons supported by StarthilfePlus are included in the figures for the first half of 2017, as all persons eligible for Start-
hilfePlus also receive benefits through REAG/GARP. 

** 	 A person counts as enforceably required to leave according to the REAG/GARP statistics even if the removal warning is no longer or not yet 
enforceable.

*** 	Persons whose removal has been suspended are enforceably required to leave the country. However, they are counted separately as they 
enjoy a (temporary) tolerated status.

Source: IOM

Figure 2: 	 Returns supported by REAG/GARP by legal status

Source: IOM.
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REAG/GARP is a joint programme of the Federal and 
Land governments to promote voluntary returns. The In-
ternational Organisation for Migration (IOM) has been 
tasked with running the programme. It is the most im-
portant programme for the promotion of voluntary re-
turn. In addition to paying travel costs, it offers travel aid 
(REAG) and, if applicable, start-up aid for reintegration 
(GARP), with the amount of the assistance depending on 
the country of origin. The persons eligible for support are 
recognised refugees, persons with another right to stay 
on humanitarian grounds and persons entitled to receive 
benefits under the Act on Benefits for Asylum Applicants 

(these are mostly asylum applicants and persons whose 
removal has been suspended; IOM 2017).

Since February 2017, the REAG/GARP programme has 
been supplemented by the StarthilfePlus (“Start-up cash 
Plus”) programme, which provides additional financial 
support for voluntary returns during the asylum proce-
dure and the period granted for voluntary returns (see 
above; BAMF 2017). In addition to REAG/GARP and 
StarthilfePlus, there are numerous return programmes 
run by the Länder and local organisations (see Grote 2015).

Infobox: Assisted voluntary returns under the REAG/GARP and StarthilfePlus programmes

Return is a general term which covers all measures to 
end or prevent a stay in a country. The term is mainly 
used in the context of EU law (see Art. 3 par. 3 RD; see 
also SVR 2017: 10).

Removal or deportation (Section 58 of the Residence Act) 
means that a foreigner’s obligation to leave the country is 
enforced using coercive measures. It requires that the ob-
ligation to leave is enforceable and that the foreigner has 
not voluntarily left the country during the period granted 
for this purpose or that supervision of the departure ap-
pears necessary. 

Removal following unauthorised entry (Section 57 of the 
Residence Act) is a measure which immediately ends the 
stay of a foreigner who is intercepted in conjunction with 
an unlawful entry near the border (SVR 2017: 10). Such a 
removal can only take place if the person concerned has 
not applied for asylum and if removal is not prohibited. If 
the person concerned entered Germany irregularly from 
another EU Member State, s/he will be removed to that 
state. In contrast to a ’regular’ removal, a removal follow-
ing an unauthorised entry does not require a warning or 
the granting of a period for voluntary return (Hailbronner 

2017: 359); in addition, legal remedies usually do not have 
a suspensive effect (see Chapter 7.2.2).

Refusal of entry (Section 15 of the Residence Act) takes 
place at the border and thus does not end, but prevent 
a stay in Germany. Persons can be refused entry at the 
border if they enter the country without authorisation 
or if they do not comply with the requirements of entry.

Expulsion (Sections 53‑56 of the Residence Act) is not an 
actual procedure, but an administrative act to terminate 
the lawfulness of the foreigner’s residence in Germany 
and create an obligation to leave the country. Foreigners 
whose stay endangers public safety and law and order or 
the interests of the Federal Republic of Germany can be 
expelled.

A removal order pursuant to Section 58a of the Residence 
Act contains both an expulsion order and the relevant 
order of enforcement. It can serve as grounds detention if 
the removal cannot be enforced immediately (Section 62 
subs. 3 no. 1a of the Residence Act; Kreienbrink 2007: 63). 
This is an exceptional provision for particularly danger-
ous situations (Hailbronner 2017: 392).

Infobox: Forced Return

The programme StarhilfePlus has created additional incen-
tives for an earlier return: Since February 2017, persons can 
get additional financial support if they decide to return dur-
ing the asylum procedure or within the period for volun-
tary departure. If they return during the asylum procedure, 
the additional support amount to 1,200 euros; after the de-
cision on the asylum application it is 800 euros. Through a 
transitional arrangement, persons who are obliged to leave 
the country or who have filed a subsequent or secondary 

application can also get financial support if they were reg-
istered before 1 February 2017. The transitory arrangement 
runs until 31 December 2017. Between February 2017 and 
July 2017, more than 5,000 persons have received support 
with StarhilfePlus, of whom more than 70 % were supported 
with the transitory arrangement.

Autonomous, unassisted voluntary returns impossible to 
capture in the statistics (see Chapter 4.2.3).
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Return decision3

3.1	 Provisions set out in the Return 
Directive and the Commission 
Recommendation

The Return Directive obliges all Member States to issue, in 
principle, a return decision to any third-country national 
staying irregularly on their territory (Art. 6 par. 1 RD). A re-
turn decision is an administrative or judicial decision or act 
which states or declares the stay of a third-country national 
to be illegal and imposes or states an obligation to return 
(Art. 3 par. 4 RD). It shall be issued in writing and give rea-
sons in fact and in law (Art. 12 par. 1 RD). Upon request, the 
Member States shall provide a written or oral translation of 
the main elements of the decision (Art. 12 par. 2 RD). How-
ever, Member States may refrain from issuing a return de-
cision if the third-country national concerned is taken back 
by another Member State under a bilateral agreement or ar-
rangement.20 Moreover, they are not obliged to issue a return 
decision if they grant a residence permit to the third-country 
national concerned for humanitarian or other reasons or in 
order to avoid hardship (Art. 6 par. 4 RD).

In its Recommendation on return policy, the Commission 
calls upon the Member States to make use of the deroga-
tion provided for under the Return Directive in the case of 
illegal border-crossing or refusals of entry so that no obliga-
tion to issue a return decision arises. Germany already uses 
this option (see Chapter 2.1.2). In addition, the Commission 
recommends that Member States should take measures to 
make it easier for the competent authorities to locate third-
country nationals to whom a return decision is to be issued. 
Return decisions are to be issued regardless of whether the 
third-country national holds an identity or travel document. 
Moreover, return decisions are to be issued as a matter of 
principle jointly with a decision terminating the legal stay 
in the country, have unlimited duration and explicitly state 
that the obligation to leave the country is met only if the 
third-country national enters a third country (i.e. not an-
other EU or Schengen Member State; COM 2017b: recom-
mendations 5‑8).

20	 This agreement or arrangement must have existed on the date 
of the entry into force of the Return Directive.

3.2	 Implementation in Germany 

3.2.1	 Responsibility for issuing return decisions

Removal warning and removal order after an unsuccessful 
asylum application

If an asylum application is rejected during the asylum proce-
dure, the obligation to leave Germany arises from the notice 
of rejection issued by the Federal Office for Migration and 
Refugees. This notice of rejection also includes a removal 
warning, which is equivalent to a return decision under Eu-
ropean law (Section 34 subs. 1 of the Asylum Act). The Fed-
eral Office for Migration and Refugees shall also order a re-
moval if the person concerned has to travel to another EU 
Member State who is responsible for the asylum procedure 
or if asylum applicants are to be returned to a safe third 
country (Section 34a subs. 1 first sentence of the Asylum Act).

Expiry, withdrawal or revocation of a residence title

If a third-country national is obliged to leave the country be-
cause his or her residence title has expired, been withdrawn 
or was lost, the competent foreigners authority shall issue 
the return decision (see Section 50 subs. 1 of the Residence 
Act; Section 59 subs. 1 first sentence of the Residence Act in 
conjunction with Section 71 subs. 1 of the Residence Act; 
EMN/BAMF 2016b: 13). In these cases the foreigners authori-
ties shall issue a document requesting the person concerned 
to leave the country (Hailbronner 2017: 316).

Expulsion

If a person is expulsed, the obligation to leave Germany 
arises from the expulsion order (Section 53 subs. 1 of the 
Residence Act). This expulsion order is equivalent to a re-
turn decision within the meaning of the Return Directive 
(Basse et al. 2011: 364). The expulsion order is the admin-
istrative act which creates the obligation to leave, but the 
actual departure is enforced later (e.g. through a removal). 
The foreigners authorities are responsible for ordering an 
expulsion (Marx 2017: 739).

Removal order

In case of a removal order pursuant to Section 58a of the 
Residence Act the obligation to leave the Federal territory 
and the return decision come into existence at the same 
time (see Chapter 2.3). The supreme Land authorities are 
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competent and responsible for the issuance of removal or-
ders (Section 58 subs. 1 first sentence of the Residence Act). 
The Federal Ministry of the Interior may step in if a special 
interest on the part of the Federation applies (Section 58 
subs. 2 first sentence of the Residence Act).

3.2.2	 Form and content of a return decision

The return decision always includes the information that 
a person is obliged to leave the country and the request to 
leave Germany either immediately or within the given pe-
riod for voluntary return. It must be issued in writing and 
include a statement of reasons. In addition, it must contain 
information about available legal remedies. Upon request, 
the decision shall be translated (Section 77 of the Residence 
Act). The implementation of the Return Directive extended 
these formal requirements to all acts which lead to an obli-
gation to leave the country or threaten the person concerned 
with removal to enforce this obligation. Before, the foreign-
ers authorities were not required to issue a removal warning 
in writing, but were encouraged to do so if the obligation to 
leave the country arose by law, for example because a resi-
dence title expired (Schneider 2012: 65).21 

The removal warning shall specify the state to which the 
person concerned is to be removed, if necessary, and in-
form that s/he may also be removed to another state which 
s/he is permitted to enter or which is obliged to admit him 
or her (Section 59 subs. 2 of the Residence Act). The person 
concerned is asked to leave the Federal Republic of Ger-
many within the period allotted for voluntary departure. 
However, contrary to the Commission Recommendation, 
the return decision does not include the information that 
the person concerned has to leave the Schengen area or the 
EU to comply with the obligation to leave (see Flüchtling-
srat Thüringen e.V. 2016: 2).

3.2.3	 Period of validity of return decisions

In principle, there is no time limit on the validity of return 
decisions. A removal warning will be issued even if the re-
moval will not actually be carried out (Section 59 subs. 3 
first sentence of the Residence Act) or if it is suspended (see 
Chapter 3.2.6). A removal warning becomes irrelevant if 
the person concerned enters a non-EU Member State or 
a non-Schengen state (Marx 2017: 799), if s/he files an asy-
lum application after having received the removal warning 
and is therefore granted a permission to remain on these 
grounds (Section 55 of the Asylum Act) or if, after a subse-
quent application, a second asylum procedure is conducted 
(see Section 71 subs. 5 first sentence of the Asylum Act). If the 

21	 A written removal warning was, however, strongly recommend-
ed by law before the implementation of the Return Directive 
and was indeed issued in most cases.

obligation to leave the Federal territory is lifted, for example 
by a court, the return decision shall no longer apply either. In 
addition, persons who are obliged to leave the country may 
obtain a residence title under certain circumstances, which 
will make the return decision irrelevant (see Chapter 3.2.6).

3.2.4	 Taking into account obstacles to removal when 
issuing return decisions

Examination before the issuance of a removal warning

In principle, a removal warning may only be issued if the re-
moval as such is permitted (Marx 2017: 799). A removal must 
be suspended if it is impossible in fact or in law (Section 60a 
subs. 2 first sentence of the Residence Act). The Federal Office 
for Migration and Refugees and the competent foreigners 
authority shall, respectively, examine whether there are any 
obstacles to a removal. The Federal Office for Migration and 
Refugees examines any obstacles to removal arising from the 
situation in the country of destination (Schneider 2012: 30; 
Section 24 subs. 2 of the Asylum Act). This includes checking 
whether a removal to that country would violate the non-
refoulement clause of the Geneva Convention relating to the 
Status of Refugees (Section 60 subs. 1 first sentence of the 
Residence Act) or the rights under the European Conven-
tion on Human Rights (Section 60 subs. 5 of the Residence 
Act). The foreigners authorities examine obstacles which 
might hamper the enforcement of the removal (EMN/BAMF 
2016b: 16). One such obstacle is if the person concerned is 
too ill to travel. If there is no such obstacle, the removal may 
be enforced. If a person who is obliged to leave the Federal 
territory has not undergone an asylum procedure, the Fed-
eral Office for Migration and Refugees must be involved 
in the removal procedure by the competent authorities in 
order to decide whether a removal to the intended country 
of destination is prohibited pursuant to Section 60 subs. 5 
or 7 of the Residence Act (Section 72 subs. 2 of the Residence 
Act). In case of such removal bans, the foreigners author-
ity shall issue a residence permit or suspend the removal 
(Sections 25 subs. 5 and 60 subs. 5 or 7 of the Residence Act; 
Grote 2014: 28 et seq.). If persons staying irregularly apply 
for asylum, they shall be referred to the competent or near-
est reception centre (Section 19 subs. 1 of the Asylum Act). 
The Federal Office for Migration and Refugees shall then 
examine the asylum application and possible removal bans.

Examination after the issuance of a removal warning

If circumstances change after the removal warning came 
into effect, the foreigners authority may take into account 
these changed circumstances (59.0.4 of the General Admin-
istrative Regulation to the Residence Act). If the period for 
filing an appeal has passed or if an appeal has failed, the re-
moval warning becomes non-appealable. In that case, the 
foreigners authority needs to take into account only those 
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circumstances which came into being after the removal 
warning became non-appealable. If the person concerned 
informs the authority of circumstances which might be an 
obstacle to removal, but came into being before the removal 
warning’s becoming non-appealable, the foreigners author-
ity may ignore these circumstances (Section 59 subs. 4 first 
sentence of the Residence Act). Such circumstances may be 
considered in court, if at all (see Chapter 7; Section 59 subs. 4 
second sentence of the Residence Act).

If the removal is suspended, the circumstances which pre-
vent a removal are regularly reviewed as the suspension is 
only granted for a limited period of time. Towards the expiry 
of this period, the authorities shall decide on the extension 
of the suspension and examine whether the obstacle to re-
moval still exists (EMN/BAMF 2016b: 27).

3.2.5	 Refraining from issuing return decisions 

In case of a refusal of entry or a removal following an un-
authorised entry, no return decision will be issued. Refus-
als of entry and removals following an unauthorised entry 
can be enforced without a preliminary warning or period 
for voluntary departure and do not fall under the provi-
sions of the Return Directive (Hailbronner 2017: 359). In all 
other cases, the authorities may only refrain from issuing 
a removal warning in exceptional cases and on a case-by-
case basis (59.1.2.1 of the General Administrative Regulation 
to the Residence Act). A removal warning is not necessary 
if the residence title was withdrawn or revoked (Section 59 
subs. 3 no. 1 in conjunction with Section 51 subs. 1 nos. 3‑5 
of the Residence Act). The authorities may also refrain from 
issuing a removal warning if the person concerned was in-
formed in writing about his or her obligation to leave the 
country, of the reasons for this decision and of the avail-
able legal remedies (Section 59 subs. 3 no. 2 in conjunction 
with Section 77 of the Residence Act). In such cases, the au-
thorities must have good reasons to suspect that the person 
concerned is planning to abscond or the person concerned 
must pose a serious danger to public safety or law and order 
(Section 59 subs. 1 third sentence of the Residence Act).22 The 
lack of the necessary identity or travel documents is no rea-
son to refrain from issuing a return decision, as the return 
decision is issued independently of the actual possibility to 
carry out the removal.

If, after a rejection of the asylum application, a removal 
warning is sent to the address given to the Federal Office for 
Migration and Refugees, but cannot be delivered, the warn-
ing is regarded as delivered at the time of its being mailed, 
even if it is returned as undeliverable (Section 10 subs. 2 
fourth sentence of the Asylum Act). The warning shall be 

22	 For more details on compliance with the Return Directive see 
Hailbronner 2017: 373.

redelivered only if, even though the asylum applicant has 
informed the Office of his or her new address (Section 10 
subs. 1 of the Asylum Act), the warning was sent to an ob-
solete address. If the whereabouts of the person concerned 
are unknown, the removal warning may be issued neverthe-
less. In such cases the competent authority shall first try to 
determine the person’s whereabouts. If this is impossible, 
the removal warning may be delivered by public notice. It 
is usually publicly displayed at a place determined by the 
authority. In the case of absconded asylum applicants and 
persons who have irregularly entered Germany and were al-
located to the Länder, an alert may be entered in the Central 
Register of Foreigners to determine their whereabouts (Sec-
tion 66 subs. 1 of the Asylum Act in conjunction with Sec-
tions 15a and 50 subs. 6 third sentence of the Residence Act. 

If a person is found to have been irregularly resident when 
leaving Germany, the Federal Police will not take any meas-
ures to terminate that person’s stay, as s/he is already com-
plying with the obligation to leave. There will be no return 
decision issued to this person. If an asylum applicant returns 
to his or her country of origin during the asylum procedure, 
the asylum application is deemed to have been withdrawn 
and the procedure is discontinued (Section 33 subs. 3 of the 
Asylum Act), while no removal warning is issued.

3.2.6	 Residence titles issued on humanitarian 
grounds

Pursuant to Art. 6 par. 4 of the Return Directive, the Member 
States may at any moment decide to grant an autonomous 
residence permit or other authorisation offering a right to 
stay for compassionate, humanitarian or other reasons to a 
third-country national staying irregularly on their territory. 
In that event, no return decision is issued. Under German 
residence law, there are several reasons to grant residence 
titles on humanitarian grounds to third-country nationals 
who would not be entitled to stay on other grounds (Sec-
tions 23‑25 of the Residence Act).

Granting of residence by supreme Land authorities

The supreme Land authorities may order a temporary resi-
dence permit to be granted to third-country nationals from 
specific states or to certain groups of foreigners defined by 
other means, in accordance with international law, on hu-
manitarian grounds or in order to uphold the political inter-
ests of the Federal Republic of Germany (Section 23 subs. 1 
of the Residence Act). Such an order requires the approval 
of the Federal Ministry of the Interior (Section 23 subs. 1 
third sentence of the Residence Act). Pursuant to Section 23 
subs. 2 of the Residence Act, the Federal Ministry of the In-
terior itself may order that certain groups of foreigners be 
granted admission. This admission may be extended to for-
eigners still living abroad or to foreigners already resident 
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in Germany, with Section 23 subs. 2 of the Residence Act 
referring mainly to foreigners still living abroad (Hecker 
2017:  §  23 margin  no.  7). In the past, Section  23 subs.  1 
of the Residence Act has been repeatedly used to grant a 
right of residence to persons whose removal had been sus-
pended for years, for example (Bergmann/Dienelt 2016: § 23 
margin no. 13).

Granting of residence in cases of hardship

All Länder have established a hardship commission, which 
may petition the supreme Land authority for a residence 
title in specific cases (Section 23a subs. 1 first sentence of the 
Residence Act; Bergmann/Dienelt 2016: § 23 margin no. 4). 
In order to do so, the hardship commission needs to con-
clude first that urgent humanitarian or personal grounds 
justify the foreigner’s continued presence in the Federal ter-
ritory (Section 23 subs. 2 fourth sentence of the Residence 
Act). Such decisions are discretionary and rest on political or 
humanitarian reasons; the Land authority is not bound by 
the recommendation of the hardship commission. A hard-
ship procedure is no obstacle to removal, however, as the 
person concerned is still enforceably required to leave the 
country during the procedure (Hailbronner 2017: 199).

Granting of residence to victims of human trafficking or 
illegal employment

Based on European Directives issued to combat human 
trafficking23 and illegal employment of third-country na-
tionals24, persons who are enforceably required to leave the 
country may be issued with a residence permit if they are the 
victims of such crimes, if their presence is considered to be 
appropriate in connection with criminal proceedings and if 
they have declared their willingness to testify as a witness in 
the criminal proceedings relating to the offence (Section 25 
subs. 4a and 4b of the Residence Act).25

Granting a temporary residence permit

The foreigners authorities may grant a temporary residence 
permit on urgent humanitarian or personal grounds or due 
to substantial public interests (Section 25 subs. 4 first sen-
tence of the Residence Act). However, this presupposes that 

23	 Council Directive 2004/81/EC of 29/04/2004 on the residence 
permit issued to third-country nationals who are victims of 
trafficking in human beings or who have been the subject of 
an action to facilitate illegal immigration, who cooperate with 
the competent authorities

24	 Directive 2009/52/EC of the European Parliament and of the 
Council of 18 June 2009 providing for minimum standards on 
sanctions and measures against employers of illegally staying 
third-country nationals

25	 For more details see Tangermann/Grote 2017: 52 et seq. and 
EMN/BAMF 2017: 67.

the person concerned is not enforceably required to leave 
the country, i.e. that s/he is still entitled to stay in Germany 
or that s/he may still file an appeal against a return deci-
sion. Such a residence permit may be granted for a medical 
operation or treatment or in order to allow the person con-
cerned to finish his or her schooling or to marry (Bergmann/
Dienelt 2016: § 25 margin no. 64). If the person concerned is 
enforceably required to leave the country, the removal may 
be suspended in such cases (Section 60a subs. 2 third sen-
tence of the Residence Act).

Suspending removal or granting a residence permit because 
removal is impossible

If a removal is impossible in fact or in law, it shall be sus-
pended (Section 60a subs. 2 first sentence of the Residence 
Act). This suspension (“Duldung”) is not equivalent to a resi-
dence permit, but only certifies that removal is temporarily 
suspended (Section 60a of the Residence Act). Persons whose 
removal is suspended are still enforceably required to leave 
the country, and the return decision remains in force. If, 
however, it appears unlikely that the obstacle to removal is 
removed in the foreseeable future, the foreigners authority 
may issue the person concerned with a temporary residence 
permit (Section 25 subs. 5 of the Residence Act). Such a tem-
porary residence permit should be issued after 18 months 
(Section 25 subs. 5 second sentence of the Residence Act). 
However, it may be granted only if the person concerned 
is prevented from leaving Germany through no fault of his 
or her own, with fault on the part of the person concerned 
applying in particular if s/he furnishes false information, 
deceives the authorities with regard to his or her identity 
or nationality or fails to meet reasonable demands to elimi-
nate the obstacles to departure (Section 25 subs. 5 third and 
fourth sentences of the Residence Act).

Beyond this provision, there are several other options for 
persons whose removal has been suspended to legalise their 
stay in Germany (for an overview see Grote/Vollmer 2016).
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Period for voluntary return4

4.1	 Provisions set out in the Return 
Directive and the Commission 
Recommendation

Every return decision shall provide for an appropriate pe-
riod for voluntary departure between seven and thirty days 
(Art. 7 par. 1 RD). The Directive gives the Member States the 
option of granting such a period only after an application 
to that effect. In exceptional cases the period may be short-
ened or not be granted at all, for example if there is a risk 
of absconding, if an application for a residence title or for 
asylum was dismissed as manifestly unfounded or fraudu-
lent or if the third-country national poses a risk to public 
security or law and order (Art. 7 par. 4 RD). At the same time 
the period may be extended, for example to permit children 
who are obliged to leave the country to go to school, if the 
third-country nationals concerned have been staying for a 
long period in the Member State or if they have family or 
social links in the Member State (Art. 7 par. 2 RD). During 
this period, the Member States may impose certain obliga-
tions on the third-country nationals concerned in order to 
prevent absconding (see Chapter 5.2.2). 

According to the Commission Recommendation, the Mem-
ber States should apply only the minimum standards of the 
Return Directive, i.e. grant the period for voluntary depar-
ture only upon application and keep it as short as possible 
while taking into account the individual circumstances of 
the case and the prospects of return (COM 2071b: recom-
mendation 17-19). A period longer than seven days should 
only be granted if the person concerned actively cooper-
ates in the return preparations (COM 2017b: recommenda-
tion 20). In particular, the Member States should not grant 
a period for voluntary return if there is a risk of absconding 
(COM 2017b: recommendation 21). 

At the same time the Member States should inform per-
sons who are obliged to leave their territory better about op-
tions for assisted return and offer such programmes (COM 
2017b: recommendations 22 and 23). And finally, the Com-
mission recommends that the Member States put in place 
means to verify whether a person who is obliged to leave 
the country has indeed done so during the period alloteed 
for voluntary departure (COM 2017b: recommendation 24b).

4.2	 Implementation in Germany

4.2.1	 Length of the period for voluntary departure

A removal warning usually specifies a period between seven 
and 30 days for voluntary departure; a separate application 
for this period is not necessary (Section 59 subs. 1 first sen-
tence of the Residence Act). Granting this period for volun-
tary departure became obligatory with the implementation 
of the Return Directive; before, it was recommended, but 
the authorities were not obliged to do so. The length of the 
period, too, was not specified by law until the Return Direc-
tive was implemented.

If an asylum application is rejected, the length of the period 
for voluntary departure depends on the decision by the Fed-
eral Office for Migration and Refugees. If the application is 
manifestly unfounded, the person concerned must depart 
within seven days (Section 36 subs. 1 of the Asylum Act), if it 
is rejected for other reasons, the period is 30 days (Section 38 
subs. 1 of the Asylum Act). If the removal warning is issued 
by the foreigners authority, this authority shall decide on 
the length of the period for voluntary departure at its discre-
tion. In general, this period is 30 days (Grote 2015: 59; Bauer 
2016: § 59 margin no. 21 et seq.). The foreigners authority 
shall consider the public interest in a quick departure of the 
person concerned on the one hand and the person’s pri-
vate interests on the other (Bauer 2016: § 59 margin no. 21 
et seq.). The period for departure should be long enough to 
enable the person to avoid removal by leaving the Federal 
territory beforehand and bring their professional and pri-
vate relationships in the Federal territory to a satisfactory 
closure, particularly with a view to the length of their stay in 
Germany (Bauer 2016: § 59 margin no. 21). In addition, the 
period for voluntary departure shall give the persons con-
cerned the opportunity to exploit legal remedies against the 
return decision (Marx 2017: 177).

The period for voluntary departure may be shortened or 
waived altogether if doing so is vital to safeguard overrid-
ing public interests (Section 59 subs. 1 second sentence of 
the Residence Act). In particular, this is the case if there is 
a well-founded suspicion that the person concerned in-
tends to evade removal (see Chapter 5) or if s/he poses a 
serious danger to public safety or law and order (Section 59 
subs. 1 second sentence of the Residence Act; see Hailbron-
ner 2017: 372). If the person concerned is held in deten-
tion or public custody, no period for voluntary departure is 
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necessary; s/he shall be removed directly from detention or 
public custody (Section 59 subs. 5 first sentence of the Resi-
dence Act). In case of a removal order under the Dublin pro-
cedure, no period for voluntary departure shall be set either. 

Under certain conditions, the period for voluntary departure 
may be extended (Section 59 subs. 1 fourth sentence of the 
Residence Act). As the exact length of the period for depar-
ture will be set at the discretion of the responsible author-
ity, all circumstances of the individual case shall be taken 
into account and the reasons for the length of this period 
shall be set out in writing (Kluth 2017: § 59 margin no. 19). 
A long stay in Germany, children who are obliged to attend 
school or the existence of other family or social relation-
ships are usually arguments for a longer period for departure 
(Marx 2017: 177; Bauer 2016: § 59 margin no 21). In particu-
lar, planning for a voluntary departure, for example under 
an assistance programme, may take more than the usual 30 
days. Whether the period is indeed extended often depends 
on how well the foreigners authorities are informed of the 
particular circumstances of a case and in how far they take 
them into account (Grote 2015: 59). The law explicitly fore-
sees a longer period for voluntary return if: 

�� an asylum applicant withdraws the application
�� an action brought against the decision of the Federal 

Office for Migration and Refugees is withdrawn, or if
�� the legal representative of a minor declares that the asy-

lum procedure shall be waived.

If in these cases, the person concerned is willing to leave 
Germany, s/he may be given up to three months to do so 
(Section 38 subs. 3 of the Asylum Act). If there are grounds 
to suspect that the person concerned is a victim of human 
trafficking or illegal employment, the period for voluntary 
departure shall be at least three months as a rule (Section 59 
subs. 7 of the Residence Act).

4.2.2	 Verification of departure within the period for 
voluntary departure 

The departure is usually verified by a so-called border cross-
ing certificate (“GÜB”). This border crossing certificate is usu-
ally issued together with the removal warning (50.4.1.1 of the 
General Administrative Regulation to the Residence Act). 
The person concerned is obliged to surrender the certificate 
at the border control when leaving the Federal territory or 
to the German diplomatic mission to the country of desti-
nation (Marx 2017: 796). 

If the departure is not verified by surrender of the border 
crossing certificate or other means, for example the surren-
der of a used ticket, and the whereabouts of the person con-
cerned are unknown, the police may use their search tools 

to determine the person’s whereabouts and apprehend him 
or her (Section 50 subs. 6 first sentence of the Residence Act) 
and an alert for him or her may be included in the Schengen 
Information System (SIS; Kohls 2014: 14).

4.2.3	 Challenges and measures with regard to the 
period for voluntary departure

The period for voluntary departure raises challenges for 
both the authorities and the persons concerned (see also 
table 4). 

For the authorities, the biggest challenges are that often, 
a departure within the period cannot be verified and 
that persons may abscond in order to evade removal.  
Particularly if the foreigners leave Germany via one of the 
borders which are not controlled, the border crossing cer-
tificate will often not be surrendered so that it becomes dif-
ficult to verify their departure (see 50.4.1.1.1 of the General 
Administrative Regulation to the Residence Act). As a result, 
the number of non-assisted voluntary departures cannot 
be fully captured in the Central Register of Foreigners. The 
register only captures the number of those who have indeed 
contacted the responsible authorities after their departure 
(Deutscher Bundestag 2017c: 55). That is why a ‘Working 
Group an Statistics’ within the framework of the Repatri-
ation Support Centre (see Chapter 2.2.2) shall determine 
under what circumstances a voluntary departure shall be 
regarded as having taken place, even if the border crossing 
certificate is not surrendered. The working group’s task is to 
determine criteria which suggest that a departure has indeed 
taken place and is stored as such in the Central Register of 
Foreigners (for example indications which, after the lapse 
of a period still to be defined, suggest that the person has 
returned to his or her country of origin or left the EU).	  
With a view to absconding, the legal amendments of the last 
few years and in particular the ‘Act to Improve the Enforce-
ment of the Obligation to Leave the Country’ have extended 
the means to observe and restrict the movement of per-
sons who are obliged to leave Germany. Since the Act only 
entered into force on 29 July 2017, it remains to be seen to 
what extent the new provisions prevent absconding during 
the period for voluntary departure or increase the willing-
ness to depart. 

With regard to the persons concerned and the promotion of 
autonomous or assisted returns, other studies have shown 
that setting an excessively short period for voluntary de-
parture may reduce compliance with this obligation, as the 
period is simply too short to prepare and implement a vol-
untary departure even if the persons concerned are willing 
to do so (Grote 2015: 59; SVR 2017: 31). In some cases, the 
authorities are already preparing a removal even though 
it is not clear yet whether the person concerned is willing 
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to depart autonomously (SVR 2017: 31). The Commission 
Recommendation to grant a period for voluntary departure 
only on request and to keep this period as short as possible 
might run counter to the goal of better informing about 
assisted return options and to preferring voluntary returns 
over removals. 

Table 4: 	 Challenges and measures concerning the period for voluntary departure

Challenges Yes/No/In some cases Measures

Excessively short period In some cases �� Extension of the period in individual cases and at the discretion of the authorities, 
for example if the person concerned can credibly claim that s/he has applied for 
REAG/GARP assistance

�� Raising awareness and improving the information of all stakeholders (such as for-
eigners authorities or welfare associations) for better use of the legal framework to 
support voluntary returns (Grote 2015: 58)

Absconding during the 
period for voluntary 
return 

In some cases Earliest possible information about the legal consequences of a removal (longer re-
entry ban, obligation to bear the costs) and of absconding with the goal of convincing 
the person concerned to depart voluntarily (see Grote 2014: 41). At the Federal level, 
the following actions are taken:

�� provision of information, for example by the return hotline or the online return por-
tal (see Chapter 2.2.2)

�� discussion of return opportunities and handing out a return information package at 
the time of the filing of the asylum application.*

�� a leaflet with information about voluntary returns which is dispatched together with 
the rejection decision of the Federal Office for Migration and Refugees 

Verification of the 
departure within the 
period for voluntary 
departure 

Yes (border crossing 
certificate not 
surrendered in many 
cases)

�� Setting criteria for assuming that voluntary departure has taken place even if the 
border crossing certificate is not surrendered (see above)

*	 During the interview, the foreigner is informed about the option of voluntary return and about the disadvantages of absconding and living 
clandestinely. The information package is tailored to the country of origin and contains the address of the nearest return advisory office in 
the Land. The information about return opportunities was newly introduced in all arrival centres and branch offices of the Federal Office for 
Migration and Refugees at the end of June 2017. The initiative is based on a pilot project in the area of integrated return management (see 
EMN/BAMF 2017: 61).

Table 4 gives an overview of the challenges in connection 
with the period for voluntary return and lists measures 
which the Federal Office for Migration and Refugees and 
the Repatriation Support Centre have taken or are planning 
to take to deal with these challenges:.
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Absconding of persons who are 
obliged to leave the country

5

5.1	 Provisions set out in the Return 
Directive and the Commission 
Recommendation

According to the Commission Recommendation, abscond-
ing by persons who are obliged to leave the country is one 
of the main reasons why it is often impossible to imple-
ment removal decisions (COM 2017b). The risk of abscond-
ing is defined as “the existence of reasons in an individual 
case which are based on objective criteria defined by law to 
believe that a third-country national who is the subject of 
return procedures may abscond” (Art. 3 no. 7 RD). 

In order to prevent absconding, the Member States may im-
pose certain obligations on persons who are obliged to leave 
the country during the period for voluntary departure. By 
way of example, the Return Directive mentions regular re-
porting to the authorities, deposit of an adequate financial 
guarantee, submission of documents or the obligation to 
stay at a certain place (Art. 7 par. 3 RD). If there is a risk of ab-
sconding, the Member States may even refrain from grant-
ing a period for voluntary departure (Art. 7 par. 4 RD; see 
Chapter 4). The risk of absconding is one of the two reasons 
why detention may be ordered under the Directive (Art. 15 
par. 1 letter a RD). The Commission Recommendation sets 
out criteria which should constitute a (rebuttable) presump-
tion that there is a risk of absconding. These are as follows:

�� refusal to cooperate in the identification process by 
using false or forged identity documents, destroying or 
otherwise disposing of existing documents, refusing to 
provide fingerprints;

�� violent or fraudulent opposition to the operation of 
return;

�� non-compliance with a measure aimed at preventing 
absconding;

�� non-compliance with an existing entry ban;
�� unauthorised secondary movement to another Member 

State (COM 2017b: recommendation 15).

The Recommendation also contains other criteria which the 
Member States should take into account when determining 
whether there is a risk of absconding. These are as follows:

�� explicit expression of the intention of non-compliance 
with a return decision;

�� non-compliance with a period for voluntary departure;
�� existing conviction for a serious criminal offence (COM 

2017b: recommendation 16).

5.2	 Implementation in Germany

5.2.1	 Definition of “risk of absconding” 

A risk of absconding is deemed to exist if there are, in an 
individual case, reasons deriving from evidence to justify a 
well-founded suspicion that a person intends to evade re-
moval by absconding (Section 62 subs. 3 first sentence no. 5 
of the Residence Act). The criteria for assuming that there is 
a risk of absconding were set out in the ‘Act Redefining the 
Right to Remain and the Termination of Residence’ in 2015 
in line with a Federal Court of Justice judgment of 26 No-
vember 2014. In the framework of a procedure dealing with 
detention under the Dublin Regulation, the Federal Court of 
Justice had decided that ordering detention on the grounds 
of a risk of absconding (Section 62 subs. 3 first sentence no. 5 
of the Residence Act) did not comply with the requirements 
of the Dublin Regulation.26 Any assumption of a risk of ab-
sconding has to be based on objective criteria defined by 
law both under the Dublin Regulation and the Return Di-
rective (Art. 2 letter n of the Regulation (EU) no. 604/2013; 
Art. 3 par. 7 RD). The Federal Court of Justice ruled that this 
was not the case under German law. Instead, all assumptions 
of a risk of absconding were based on criteria developed by 
case law. These criteria form the basis of the list of criteria 
which is now set out in Section 2 subs. 14 of the Residence 
Act (Winkelmann 2016: § 62 margin nos. 75‑96).

Pursuant to Section 2 subs. 14 of the Residence Act, the fol-
lowing criteria suggest that there is a risk of absconding (for 
some, further conditions apply):

�� previous absconding by changing the place of residence 
without notifying the competent authority,

�� deceiving the authorities regarding one’s identity, in par-
ticular by suppressing or destroying identity or travel 
documents or by claiming a false identity, 

�� refusal to cooperate regarding the establishment of one’s 
identity,

26	 Federal Court of Justice, decision of 26 June 2014, V ZB 31/14.
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�� payment of substantial amounts for the unauthorised 
entry (e.g. to a smuggler)

�� explicit expression of the intention to evade removal,
�� concrete preparations to evade removal.

If one of the criteria is met, this is only an indication that 
there might be a risk of absconding. Every case needs to be 
examined separately (Marx 2017: 841).

Table 5 gives an overview of the criteria set out in the Com-
mission Recommendation and in the Residence Act to 

determine whether a risk of absconding exists. While, under 
German law, some of these criteria are not regarded as rea-
sons to assume a risk of absconding, they may serve as an 
independent reason to order detention (see Chapter 6.3.2).27

27	 In contrast to the Return Directive, German law does not dif-
ferentiate between the risk of absconding and avoiding or ham-
pering the removal process as possible grounds for detention. 
Rather, the risk of absconding is regarded as a specific case of 
avoiding or hampering the removal process (Hailbronner/
Thym, no year: 8). Other reasons for detention related to ham-
pering the removal procedure are listed in Section 62 subs. 3 

Table 5: 	 Criteria to determine whether a risk of absconding exists

Elements/Behaviour Criterion for the 
presumption of a risk 
of absconding (Yes/

No)

Legal basis Comments

Refusal to cooperate in the 
identification process, for 
example by using false or forged 
identity documents, destroying 
or otherwise disposing of existing 
documents or refusing to provide 
fingerprints 

Yes Section 2 subs. 14 
no. 2 and 3 of the 
Residence Act

Violent or fraudulent opposition 
against the enforcement of the 
obligation to return

No, but 
independent 
reason to order 
detention 

Section 62 subs. 3 
first sentence 
no. 4 of the 
Residence Act

For more details see Winkelmann 2016: § 62 margin no. 74

Non-compliance with a measure 
aimed at preventing absconding

To some extent Section 2 subs. 14 
no. 1 of the 
Residence Act 

Section 62 subs. 3 
first sentence 
no. 2 of the 
Residence Act

A risk of absconding can be assumed if the person has 
evaded the authorities in the past by not complying with the 
requirement to notify the competent authority of a change 
of place of residence.

Once the period for voluntary departure has passed, 
detention may be ordered if the person changes his or her 
place of residence without notifying the authorities of this 
fact.

Unauthorised secondary movement 
to another Member State 

No

Explicit expression of the intention 
of non-compliance with a return 
decision

Yes Section 2 subs. 14 
no. 5 of the 
Residence Act

Non-compliance with a period for 
voluntary departure

No Section 62 
subs. 3 no. 2 of 
the Residence 
Act; 62.2.1.6 
of the General 
Administrative 
Regulation to the 
Residence Act

No indication of a risk of absconding. Detention can be 
ordered only if the person concerned has also changed his 
or her place of residence without providing the responsible 
authority with an address where s/he can be reached.

Conviction for a serious criminal 
offence

Yes May be an indication of a risk of absconding if it suggests 
that the person concerned will not be law-abiding in the 
future either; however, a number of circumstances have 
to be taken into account, such as previous instances of 
absconding, the type of the crime, numerous instances 
of lying or a lack of a regular place of residence (see 
Winkelmann 2016: § 62 margin no. 81; Hailbronner/Thym, 
no year: 8).

Evidence of previous absconding Yes; also an 
independent 
reason to order 
detention

Section 2 subs. 14 
no. 1 of the 
Residence Act;  
Section 62 subs. 3 
first sentence 
nos. 2 and 3 of 
the Residence Act 

If the person concerned has evaded the authorities in the 
past by not just temporarily changing his or her place of 
residence without providing the responsible authority with 
an address where s/he can be reached, a risk of absconding 
may be assumed. 
Moreover, there is a reason to order detention if the person 
concerned is not found at his or her address after a removal 
warning or if s/he changes his or her place of residence 
without notifying the authorities of this step after the 
period for voluntary departure has passed.
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Elements/Behaviour Criterion for the 
presumption of a risk 
of absconding (Yes/

No)

Legal basis Comments

Provision of misleading 
information 

No Misleading information, for example concerning the 
person’s identity or residence, is not an indication of a risk 
of absconding as such; this is only the case if the person 
intends to deceive the authorities about his or her identity in 
order to prevent removal (Marx 2017: 843).

Non-compliance with an existing 
entry ban

No Section 62 subs. 3 
first sentence 
1 no. 1 of the 
Residence Act

Non-compliance with an entry ban as such is not a reason 
to assume a risk of absconding. However, unauthorised 
entry may be a reason to order detention unless the stay 
becomes legal after the entry (for example because an 
asylum application is filed; see Hailbronner 2017: 385).

Lack of financial resources No 62.2.1.6 of 
the General 
Administrative 
Regulation to the 
Residence Act

However, the fact that considerable sums have been 
invested in the journey, for example payments to people 
smugglers, may be a reason to assume that there is a risk of 
absconding (Section 2 subs. 14 no. 4 of the Residence Act).

5.2.2	 Measures to prevent absconding

As soon as a person is obliged to leave the country, the au-
thorities can take a number of measures to prevent abscond-
ing. The measures described below can in principle be taken 
regardless of whether the period for voluntary departure is 
still running or already over.28 At the same time, they are al-
ternatives to ordering detention on the grounds of a risk of 
absconding, and the authorities must check whether they 
are feasible before ordering detention. However, from the 
vantage point of the Federal government, alternatives to 
detention are not always sufficient to ensure removal if 
there is indeed a risk of absconding (Deutscher Bundestag 
2016a: 119). If no other measure can be applied effectively, 
detention may be ordered as a last resort (see Chapter 6.3).

Taking the passport or passport substitute into custody

The passport or passport substitute of a person who is re-
quired to leave the Federal territory should be taken into 
custody (Section 50 subs. 5 of the Residence Act). This should 
be done regardless of whether there are indications that the 
person concerned plans to destroy the passport, make it use-
less or withhold it from the authorities (50.6.1 of the Gen-
eral Administrative Regulation to the Residence Act). Only 
in exceptional cases may the person concerned keep the 
passport, for example because s/he has an overriding inter-
est in keeping the passport, a certified copy is not sufficient 
and keeping the passport will not endanger the removal. In 
the case of third-country nationals who do not need a visa 
to enter Germany, it may not be necessary to take the pass-
port into custody depending on the practical experience 

first sentence of the Residence Act (see Chapter 6.3.2).
28	 Several commentators argue that only those measures which 

aim to prevent a risk of absconding are admissible during the 
period for voluntary departure pursuant to Art. 7 par. 3 RD 
(Hörich 2015: 133). 

of the responsible authority. The same applies if the coun-
try of origin usually issues passport substitutes and if the 
foreigners authority has a copy of the passport in its keep-
ing (50.6.2 of the General Administrative Regulation to the 
Residence Act). If the passport is taken into custody never-
theless, it may be temporarily surrendered to its owner for 
compelling reasons.

Notification and reporting duties

Persons who are obliged to leave the Federal territory are 
obliged to notify the foreigners authority if they want to 
change their address or leave the district covered by the 
foreigners authority for more than three days (Section 50 
subs. 4 of the Residence Act). Moreover, the foreigners au-
thority may, at its discretion, require persons who are 
obliged to leave the country to report at least once a week 
to the local police station if

�� a removal order has been issued against the person con-
cerned (Section 58 of the Residence Act),

�� this is necessary to prevent a danger to public security 
and order, or 

�� there is a particular interest in having the person re-
moved because s/he threatens the free democratic basic 
order or the security of the Federal Republic of Germany, 
is or was a leader of a banned organisation, is involved in 
violent activities or calls publicly for the use of violence 
or incites others to hatred (Section 56 subs. 1 second sen-
tence in conjunction with Section 54 subs. 1 nos. 2‑5 of 
the Residence Act). 

Residence restrictions

The residence of persons who are enforceably obliged to 
leave the Federal territory shall be restricted to the Land in 
which the responsible foreigners authority is situated (Sec-
tion 61 subs. 1 first sentence of the Residence Act). Moreover, 
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the foreigners authority may restrict them to an administra-
tive district, a municipality or a certain place of residence 
when concrete measures to terminate the stay are immi-
nent (Section 61 subs. 1 sentence 1c no. 3 of the Residence 
Act; Bauer 2016: § 61 margin no. 7). This is the case if the 
foreigners authority has taken or induced concrete meas-
ures to terminate the person’s stay in Germany (Deutscher 
Bundestag 2014b: 9).29

The ‘Act to Improve the Enforcement of the Obligation to 
Leave the Country’ introduced the provision that all persons 
who are obliged to leave the country shall be restricted to 
the district covered by the responsible foreigners authority 
if they have wilfully given false information, deceived the 
authorities about their identity or nationality and thus pre-
vented a removal or not complied with reasonable require-
ments during the procedure to overcome obstacles to their 
removal (Section 61 subs. 1c of the Residence Act).

Persons who are required to report to the local police station 
(see above) are also restricted to the district covered by the 
responsible foreigners authority (Section 56 subs. 2 of the 
Residence Act). They may also be obliged to live in a differ-
ent place or at a certain place of accommodation (Section 56 
subs. 3 of the Residence Act).

Electronic surveillance

The ‘Act to Improve the Enforcement of the Obligation to 
Leave the Country’ also introduced the option of ordering 
electronic surveillance of the same group of persons if such 
a measure is necessary to counteract a considerable danger 
to domestic security or life and limb of others (Section 56a 
subs. 1 of the Residence Act). The person concerned has to 
carry the surveillance device on his or her body at all times 
and it has to be in working condition constantly. The surveil-
lance can be ordered for a maximum of three months and 
extended by three-month periods (Section 56a subs. 2 of the 
Residence Act). It will be conducted by the responsible for-
eigners authority (Section 56a subs. 3 of the Residence Act).

Departure facilities and special reception centres

In addition, the Länder may establish departure facilities 
to promote the willingness to depart voluntarily by of-
fering support and advice and to ensure that the persons 
can be contacted by the authorities and courts and that 
the departure does indeed take place (Section 61 subs. 2 of 
the Residence Act). “The departure facilities aim to offer 

29	 This provision is not particularly relevant in practice, as the 
authorities would have to inform the person concerned that 
measures to terminate his or her stay are imminent when re-
stricting their freedom of movement. This, however, could run 
counter to “surprising” them with a removal and rather encour-
age the foreigners to abscond (Rosenstein 2015: 229 et seq.).

psychological and social assistance to open up a perspec-
tive outside Germany. The establishment of departure fa-
cilities is part of an increased effort to promote voluntary 
returns” (Bauer 2016: § 61 margin no. 3). At the time of writ-
ing, only a handful of departure facilities had been estab-
lished by the Länder (for example in Schleswig-Holstein; 
Ministerium für Inneres und Bundesangelegenheiten 2016). 
The Federal Ministry of the Interior is currently consider-
ing the establishment of departure facilities at the Federal 
level (BMI 2017b).

In addition, the Länder may establish special reception cen-
tres on the basis of the provisions of the Asylum Package 
II, which entered into force on 17 March 2016 (Section 30a 
subs. 1 of the Asylum Act). Under certain conditions, asylum 
seekers are obliged to remain at these reception centres until 
their asylum procedure is completed or, in case of a rejec-
tion of their asylum application, until their return. The aim 
is to make their removal easier. The special reception cen-
tres shall be used as accommodation for applicants from safe 
countries of origin or for persons who file a subsequent ap-
plication or have given false information about their iden-
tity or nationality. Currently, such special reception centres 
have been established in Bavaria, for example (Bamberg and 
Manching; EMN/BAMF 2017: 62).

Prohibition of announcing removals

The Asylum Package I introduced a ban on announcing re-
movals in advance (Section 59 subs. 1 eighth sentence of the 
Residence Act). Before, several Länder had announced re-
moval dates in advance (EMN/BAMF 2016a: 44). In the case 
of persons whose removal has been suspended for more 
than one year, removal must normally still be announced 
at least one month in advance, unless the person concerned 
has caused the impossibility of removal by intentionally 
providing false information or by deception regarding his 
or her identity or nationality or has not contributed suffi-
ciently to overcome obstacles to removal (Section 60a subs. 5 
fourth and fifth sentence of the Residence Act). The ban on 
announcing removals in these cases was introduced by the 
'Act to Improve the Enforcement of the Obligation to Leave 
the Country’. The ban aims to prevent the absconding of per-
sons who are obliged to leave Germany; in addition, the Fed-
eral government believes that it helps to further the goal of 
the Return Directive to enforce return decisions effectively 
(Deutscher Bundestag 2015b: 50). There has been some criti-
cism of this provision, which is thought to make it more dif-
ficult to assert reasons for a suspension of the removal, and 
thus to rely on effective legal remedies (Bauer 2016: § 59 
margin no. 7). At the same time, the ban on announcing re-
movals also makes it more difficult to prove that a person 
has tried to evade removal, which affects the ordering of 
detention (see Chapter 6.3.2). 
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Further measures

The foreigners authority may impose other conditions and 
requirements for surveillance, monitoring and return pur-
poses (Rosenstein 2015: 230; Section 61 subs. 1e of the Res-
idence Act). However, such conditions and requirements 
must be appropriate and useful and may not be taken as 
a sanction or an act of harassment. For example, persons 
may be required to attend a return counselling session or 
save money towards paying for the return expenses (Bauer 
2016: § 61 margin no. 10).

In addition, the foreigners authorities can take measures to 
promote the departure (Section 46 subs. 1 of the Residence 
Act). The General Administrative Regulation to the Resi-
dence Act lists potential measures:30

“46.1.4.1. – 	 the obligation to report regularly to the foreign-
ers authority for the purpose of monitoring the 
place of residence,

46.1.4.2 – 	 the obligation to attend a return counselling 
session,

46.1.4.3 – 	 the obligation to save a certain amount of 
money, which must be determined and is not 
necessary to secure the absolute subsistence 
minimum, towards paying the return expenses 
and deposit this money on a blocked account 
administered by the foreigners authority,

46.1.4.4 – 	 the obligation to live at a certain place or 
accommodation, 

46.1.4.5 – 	 the obligation to not leave a certain area, 
46.1.4.6 – 	 the obligation to hand over documents to the 

foreigners authority which, in the case of docu-
ment controls, might wrongly give the impres-
sion that the person concerned was entitled to 
stay or not obliged to leave the country; this ap-
plies in particular to provisional residence docu-
ments after the rejection of an application for a 
residence title.”

30	 See also Grote 2014: 42.
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Enforcement of return  
decisions

6

The Return Directive obliges the Member States to take all 
necessary measures to enforce the return decision after the 
period for voluntary departure has ended (Art. 8 par. 1 RD). 
This includes organising assisted returns or removals, with 
procuring travel documents being a key challenge. If persons 
who are obliged to leave the Federal territory do not do so 
during the period for voluntary departure, they may be re-
turned forcibly. The authorities may order sanctions and in 
particular cut the benefits granted to persons who do not 
comply with their obligation to depart. As a last resort, they 
may order detention. 

6.1	 Organising returns

6.1.1	 Commission Recommendation and EU travel 
documents

The Return Directive does not contain key provisions con-
cerning the organisation of returns.31 Pursuant to the Com-
mission Recommendation, any necessary travel documents 
should be requested from the country of destination di-
rectly after a return decision has been taken. Alternatively, 
the country of destination may be requested to accept EU 
travel documents for returns (COM 2017b: recommenda-
tion 9c). Back in 1994, the EU Council already adopted a 
recommendation32 for a ‘standard travel document for the 
expulsion of Non-EU Member Country nationals’, which the 
Member States could use to enforce returns. However, as 
third countries did not generally recognise this document, 
the European Parliament and the Council adopted Regu-
lation (EU) no. 2016/195333 which established a European 
travel document for return purposes and set out its format, 
security features and technical specifications. The Regula-
tion has been in effect since 8 April 2017. 

31	 Pursuant to Art. 8 par. 5 RD, the Member States shall take into 
account the Common Guidelines on security provisions for 
joint removals by air annexed to Decision 2004/573/EC when 
conducting a removal by plane.

32	 Council Recommendation of 30 November 1994 concerning 
the adoption of a standard travel document for the expulsion 
of Non-EU Member Country nationals.

33	 Regulation (EU) no. 2016/1953 of the European Parliament and 
of the Council of 26 October 2016 on the establishment of a 
European travel document for the return of illegally staying 
third-country nationals, and repealing the Council Recommen-
dation of 30 November 1994.

In addition, the Commission recommends using the instru-
ment of mutual recognition of return decisions issued by 
other Member States (COM 2017b: recommendation 9d). 
This refers to Directive 2001/40/EC34 and the ‘Council Deci-
sion of 23 February 2004 setting out the criteria and practical 
arrangements for the compensation of the financial imbal-
ances resulting from the application of Directive 2001/40/
EC on the mutual recognition of decisions on the expulsion 
of third-country nationals’.

6.1.2	 Return organisation in Germany

Requesting travel documents from third countries

In principle, the Länder are responsible for procuring travel 
documents for return purposes. Most Länder have estab-
lished central foreigners authorities which are, among other 
things, responsible for procuring passports and often take 
over the complete organisation of removal operations (SVR 
2017: 17). 

The Permanent Conference of Ministers and Senators for 
the Interior of the Länder (IMK) asked the Federal Ministry 
of the Interior in June 2017 to check whether the Repatria-
tion Support Centre could directly handle cases in which 
there are problems concerning passport substitutes (IMK 
2017: 8). For some countries of destination35, the Federal Po-
lice procures passport substitutes, either in its own right or 
on behalf of the Länder. In addition, the Federal Police sup-
ports the Länder in procuring passport substitutes for Egypt, 
Algeria, Morocco and Tunisia, particularly in difficult cases. 
The Federal Police shall apply for passport substitutes if

1. 	 the person was identified by an embassy/consulate/
delegation 

2. 	 the responsible foreigners authority takes care of the 
necessary preparations (usually booking a flight etc) 
and requests the country of origin to issue a passport 
substitute via the Federal Police.

34	 Council Directive 2001/40/EC of 28 May 2001 on the mutual 
recognition of decisions on the expulsion of third country na-
tionals.

35	 Benin, Burkina Faso, Côte d'Ivoire, Gambia, Ghana, Guinea, 
Guinea-Bissau, Liberia, Mali, Mauritania, Niger, Nigeria, Sen-
egal, Sierra Leone, Sudan, Togo and Vietnam.
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Depending on the co-operation of the country of destina-
tion and its embassies and the number of cases, the Federal 
Police may organise joint hearings for identification pur-
poses. Agreements have been signed with several countries 
to accelerate the identification process. For example, Moroc-
can nationals can usually be identified by their fingerprints 
within a relatively short amount of time. A similar proce-
dure is currently being established with Tunisia. In the case 
of Vietnam, persons can be identified by lists, providing that 
they are registered in Vietnam. The Federal Police regularly 
invites delegations from the countries of origin whose em-
bassies do not or not sufficiently cooperate. 

The Federal Ministry of the Interior has prepared a list with 
the major countries of origin (by number of persons who 
are obliged to leave Germany) which also includes informa-
tion on their willingness to cooperate (e.g. acceptance of EU 
travel documents, issuance of passport substitutes, choice 
of means of transport; Deutscher Bundestag 2017a: 16). The 
time needed to procure a passport substitute depends on the 
country of destination and the individual case, which is why 
there is no general timetable for this procedure.

Use of EU travel documents

Only a small number of third countries recognise EU travel 
documents for the purpose of assisted returns or removals 
from Germany. 

In September 2015, the Federal government launched a dip-
lomatic initiative with the goal of ensuring that an EU travel 
document is accepted for returns to the following countries 
of destination: Serbia, Bosnia and Herzegovina, Macedonia, 
Albania, Kosovo, Montenegro, Egypt, Algeria, Lebanon, Mo-
rocco, Ethiopia, Eritrea, Bangladesh, India, Pakistan, Benin, 
Burkina Faso, Ghana, Guinea, Guinea-Bissau, Mali, Nigeria 
and Niger. In the end, only the western Balkan countries 
agreed to this procedure (in the case of Bosnia and Herze-
govina only with the proviso of a time limitation). The other 
countries still refuse to accept removals for which an EU 
travel document is used. Independent of this initiative, EU 
travel documents may be used for removals to Afghanistan 
on the basis of the joint declaration signed on 2 October 
2016 (see BMI 2016).

If EU travel documents are used for assisted returns and re-
movals, the countries of destination do not issue the docu-
ments themselves. This and the necessary establishment of 
identity is the responsibility of the Länder organising the re-
turn (Reuters 2015). For the purpose of uniformity, the Fed-
eral Ministry of the Interior, the Federal Foreign Office and 
the Federal Police have prepared a manual for the Länder 
(BMI 2016).

Recognition of return decisions by other Member States

A person is also enforceably obliged to leave the Federal ter-
ritory if another Member State of the European Union has 
issued the return decision (Section 58 subs. 2 no. 3 of the 
Residence Act in conjunction with Art. 3 of the Directive 
2001/40/EC). Any decisions concerning the recognition of 
return decisions by other Member States are taken by the 
foreigners authorities (58.2.1.3.2 of the General Adminis-
trative Regulation to the Residence Act). The foreigners au-
thorities also decide upon the application of the ‘Council 
Decision of 23 February 2004 setting out the criteria and 
practical arrangements for the compensation of the finan-
cial imbalances resulting from the application of Directive 
2001/40/EC on the mutual recognition of decisions on the 
expulsion of third-country nationals’ when enforcing re-
turn decisions by other Member States. In practice, however, 
these provisions are not of major importance (Masuch/Gor-
dzielik 2016: § 58 margin no. 8).

6.2	 Sanctions for persons who are 
enforceably required to leave the 
Federal territory

6.2.1	 Commission Recommendation

The European Commission recommends that the Member 
States should use sanctions against irregularly staying third-
country nationals who intentionally obstruct the return pro-
cess. These sanctions should be effective, proportionate and 
dissuasive and not impair the overarching goal of the Re-
turn Directive, i. e. the effective return of persons who are 
obliged to leave the EU (COM 2017b: recommendation 11).

6.2.2	 Potential sanctions against persons who are 
obliged to leave Germany

Beyond the duties and obligations mentioned above (see 
Chapter 5.2.2), the German authorities may also impose 
sanctions against persons who are required to leave the 
country. Only some of the sanctions mentioned below are 
directed against persons who do not cooperate during the 
return preparations or obstruct them intentionally; several 
sanctions may be directed against all those who are required 
to leave Germany.

Sanctions under criminal law

Persons who are enforceably required to leave Germany and 
whose removal is not suspended are punishable with up 
to one year’s imprisonment or a fine once the period for 
voluntary departure is over (Section 95 subs. 1 no. 2 of the 



35Enforcement of return decisions

Residence Act). In addition, they can be fined for failing to 
comply with notification or reporting duties or residence 
restrictions (see Chapter 5.2.2; Section 98 subs. 3 nos. 4, 5 
and 5a of the Residence Act).

Residence restrictions

The residence of a person who is required to leave Germany 
is restricted to the territory of the Land concerned (Sec-
tion 61 subs. 1 first sentence of the Residence Act). If persons 
who are required to leave Germany obstruct their removal 
by wilfully giving false information or deceiving the authori-
ties about their identity or nationality or by not complying 
with reasonable requirements to cooperate during the pro-
cedure to overcome obstacles to removal, their residence 
may be restricted to the district covered by the responsible 
foreigners authority (Section 61 subs. 1c of the Residence 
Act; see Chapter 5.2.2). 

Obligation to bear removal expenses

If persons are indeed removed, they are obliged to bear the 
costs of the removal and of the detention pending removal 
(Sections 66 subs. 1 and 67 subs. 1 no. 2 of the Residence Act). 
Paying these expenses is often a precondition for being al-
lowed to apply for a residence title or a visa after a removal 
(Grote 2014: 41).

Benefit cuts

If a departure date has been set, but is not complied with or 
if a removal cannot be carried out, the person concerned 
will receive only receive benefits to cover nutrition and ac-
commodation needs – including heating and hygiene and 
healthcare necessities – if s/he is responsible for the non-
departure (Section 1a subs. 2 and 3 of the Act on Benefits for 
Asylum Applicants). 

If persons who are enforceably required to leave Germany 
cannot be removed for legal or material reasons, their re-
moval is suspended (Section 60a of the Residence Act). If it 
is the foreigners’ fault that they cannot be removed from 
Germany, for example because they have deceived the au-
thorities about their identity or do not comply with “rea-
sonable demands to eliminate the obstacles to departure”, 
they cannot be granted a residence permit even if the con-
ditions for it are otherwise met. (Section 25 subs. 5 fourth 
sentence of the Residence Act; see Chapter 3.2.6). Moreover, 
such persons receive only “inalienable” benefits under the 
Act on Benefits for Asylum Applicants (Section 1a subs. 1 
of the Act on Benefits for Asylum Applicants) and may not 
engage in gainful employment (Section 60a subs. 6 first sen-
tence no. 2 of the Residence Act).

6.3	 Detention pending removal 

6.3.1	 Provisions set out in the Return Directive and 
the Commission Recommendation

The Return Directive permits the Member States to detain 
third-country nationals in order to prepare their return or 
enforce their removal if no other sufficient but less coercive 
measures can be applied. Pursuant to the Directive, this is 
the case in particular if there is a risk of absconding or if 
the person who is enforceably required to leave the coun-
try avoids or hampers the preparation of the return process 
(Art. 15 par. 1 RD). Moreover, detention is only justified if 
there is a reasonable prospect of removal (Art. 15 par. 4 RD). 
The detention must be as short as possible and extend only 
during the preparation of the removal (Art. 15 par. 1 and 5 
RD). The Member States must set a maximum period of de-
tention, which may not exceed six months (Art. 15 par. 5 RD). 

The detention may be extended by a maximum of twelve 
months if, despite adequate efforts by the authorities, the 
removal operation is likely to take longer because the per-
son concerned is not cooperating or because the necessary 
documentation from the country of destination is delayed 
(Art. 15 par. 6 RD). Pursuant to Article 16 of the Return Di-
rective, the detention shall in principle take place in special-
ised detention facilities. Prison accommodation is permitted 
only if a Member State does not have specialised detention 
facilities (see Chapter 6.3.2).

The Commission recommends to the Member States to use 
the maximum periods set out in the Return Directive and 
not provide for shorter detention periods. In addition, the 
Recommendation calls upon the Member States to use de-
tention “as needed and appropriate” and, if necessary, devi-
ate from the provisions concerning the judicial review of de-
tention and detention conditions, as foreseen for emergency 
situations under the Return Directive (COM 2017b: recom-
mendations  10a and 10b; Art.  18 RD). In particular, this 
applies if there are no sufficient detention capacities. The 
Member States are asked to bring capacities in line with ac-
tual needs (COM 2017b: recommendation 10c).

6.3.2	 Detention in Germany

In Germany, third-country nationals who are enforceably 
required to leave the country may be detained as a last resort 
to enforce their removal. However, detention is not permis-
sible if the person’s departure can be enforced by another, 
less severe means which is sufficient as well (Section 62 
subs. 1 first sentence of the Residence Act; see Chapter 5.2.2). 
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Types of detention

Detention to prepare removal

If persons are to be expelled, for example on the grounds 
of having committed a criminal offence (Sections 53‑56 of 
the Residence Act), detention to prepare removal may be 
ordered if a decision on removal cannot be reached imme-
diately and if the removal would be much more difficult or 
impossible without such detention (Section 62 subs. 2 first 
sentence of the Residence Act). The length of the detention 
should not exceed six weeks (Section 62 subs. 2 second sen-
tence of the Residence Act).

Detention in connection with a removal procedure following 
unauthorised entry or a transfer procedure

The provisions governing detention to secure removal (see 
below) are applied mutatis mutandis (Section 57 subs. 3 of 
the Residence Act). Detention in connection with a Dub-
lin transfer is also subject to the specific provisions of the 
Dublin Regulation (Section 57 subs. 2 in conjunction with 
Sections 62 subs. 2 and 3 and 62a of the Residence Act as 
well as Art. 28 of the Regulation (EU) no. 604/2013). Deten-
tion in connection with a Dublin transfer is admissible only 
if there is a significant risk of absconding (Art. 28 par. 2 of 
the Regulation (EU) no. 604/2013; Section 2 subs. 14 of the 
Residence Act).

Custody to secure departure

In 2015 the ‘Act Redefining the Right to Remain and the Ter-
mination of Residence’ created the option to order custody 
to secure departure. A person who is enforceably required to 
leave the Federal territory may be taken into custody upon a 
court order to that effect if the period for voluntary depar-
ture is over and s/he has repeatedly omitted to take man-
datory action or deceived the authorities about his or her 
identity and his or her behaviour suggests that s/he will try 
to make the removal procedure more difficult or impossi-
ble (Section 62b subs. 1 of the Residence Act). Thus, the pre-
conditions for ordering custody to secure departure are less 
strict than those for detention to secure removal. When the 
custody to secure departure was introduced, its maximum 
length was four days. This was increased to ten days by the 
adoption of the ‘Act to Improve the Enforcement of the Ob-
ligation to Leave the Country’. The main purpose of the cus-
tody to secure departure is to enable collective removals. It 
is required that removal is indeed possible within the time 
limit (Hailbronner 2017: 388).

Detention to secure removal

Detention to secure removal serves to enforce the termi-
nation of stay if there are no other means to do so (Grote 

2014: 18). All grounds for detention to secure removal are 
listed in Section 62 subs. 3 first sentence of the Residence 
Act, which states that detention can be ordered if

1.	 “the foreigner is enforceably required to leave the 
federal territory on account of his or her having en-
tered the territory unlawfully,

1a. 	 a deportation36 order has been issued pursuant to 
Section 58a but is not immediately enforceable,

2.	 the period allowed for departure has expired and the 
foreigner has changed his or her place of residence 
without notifying the foreigners authority of an ad-
dress at which he or she can be reached,

3.	 he or she has failed to appear at the location stip-
ulated by the foreigners authority on a date fixed 
for deportation, for reasons for which he or she is 
responsible,

4.	 he or she has evaded deportation by any other means 
or”

5.	 there is a well-founded suspicion that he or she in-
tends to evade deportation by absconding (risk of 
absconding; see Chapter 5).

Pursuant to the General Administrative Regulation to Sec-
tion 62 of the Residence Act, there must be a “reasonable 
probability to assume that the removal will be impossi-
ble unless the foreigner is taken into detention”. If the per-
son concerned credibly asserts that s/he does not intend to 
evade removal, the order for detention may be exceptionally 
waived even if all other preconditions are met (Section 62 
subs. 3 second sentence of the Residence Act). 

Detention to secure removal is not permissible if it is clearly 
impossible to carry out a removal within the next three 
months (Section 62 subs. 3 third sentence of the Residence 
Act). The judge ordering detention shall prepare a scenario 
which takes into account all circumstances of the individual 
case (Hailbronner/Thym, no year: 6; Winkelmann 2016: § 62 
margin no. 78). The authority which requests detention shall 
give concrete details on the planned removal and the usual 
timetable for removals to the country of destination con-
cerned (Marx 2017: 870).

Pursuant to the wording of the law, detention is unlawful if 
the person concerned is not responsible for the impossibility 
of the removal. However, several courts have decided that 
detention may be inadmissible even if s/he is responsible, 
as detention must not be used as an instrument to enforce 
cooperation (Hailbronner/Thym, no year: 8). If a person who 
is enforceably required to leave the Federal territory poses 
a significant risk to life or limb or important areas of public 

36	 “deportation“ is the term used for removal in the translation of 
the German Residence Act. It has the same meaning as “removal” 
as used in the Return Directive (see also EMN/COM 2014: 79).
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safety, detention may be ordered even if a removal is not 
possible within three months (Section 62 subs. 3 fourth sen-
tence of the Residence Act). This new provision was intro-
duced by the ‘Act to Improve the Enforcement of the Obli-
gation to Leave the Country’.

Minors and families with minors may be taken into deten-
tion to secure removal only in exceptional cases and only 
for as long as is reasonable taking into account the well-
being of the child (Section 62 subs. 1 third sentence of the 
Residence Act). In practice, only one family member is taken 
into detention as a rule; children are usually not detained 
(see Chapter 8.3).

Length of detention

Detention to secure removal may be ordered for a maxi-
mum of six months (Section 62 subs. 4 first sentence of the 
Residence Act). However, it should not be longer than three 
months as a rule (see Section 62 subs. 3 third sentence of 
the Residence Act). The request for detention must contain 
a concrete and sound forecast about the necessary length of 
detention; a six-month detention may only be ordered if the 
removal cannot be carried out within three months for rea-
sons which are the deportee’s fault (Keßler 2016: § 62 mar-
gin no. 39). If the detainee hinders his or her removal, the de-
tention may be extended by a maximum of twelve months 
(Section 62 subs. 4 second sentence of the Residence Act). 
However, this is admissible only in very exceptional cases, 
as the constitution contains considerable obstacles to depri-
vation of liberty (Keßler 2016: § 62 margin no. 41). Since the 
‘Act to Improve the Enforcement of the Obligation to Leave 
the Country’ entered into force, detention may also be ex-
tended by twelve months if a removal order (Section 58a of 
the Residence Act) was issued and the necessary documen-
tation from the country of destination is delayed (Section 62 
subs. 4 third sentence of the Residence Act). 

While the maximum length of 18 months is in line with 
the limit set out in the Return Directive (Art. 15 par. 6 RD), 
it already applied in Germany before the implementation 
of the Directive. By extending detention in recent legisla-
tion, Germany has used an option foreseen by the Directive.

Ordering and monitoring detention

Order

A judicial order is necessary for all types of detention (de-
tention to prepare removal, detention to secure removal, 
detention in connection with a removal procedure follow-
ing an unauthorised entry and custody to secure departure). 
The court may only order detention upon application by the 
competent administrative authority (Section 417 subs. 1 of 
the Act on Proceedings in Family Matters and in Matters of 

Non-contentious Jurisdiction37). This may be a foreigners 
authority, a Land police force or the authorities tasked with 
monitoring cross-border travelling, for example the Federal 
Police (Grote 2014: 15). Only in exceptional cases may the re-
sponsible authority take a person in provisional detention 
without a prior judicial order; however, a court decision 
must be obtained as quickly as possible (Section 62 subs. 5 
of the Residence Act). The Länder are responsible for execut-
ing the detention and have adopted relevant Land acts and 
provisions to that effect (Grote 2014: 15).

The detention order is usually executed at once; in most 
cases, the detainee is brought directly from the courtroom 
to the detention facility. The court examines whether all pre-
conditions for ordering detention are met (see Chapter 6.3.2). 
This includes an examination of the period for which deten-
tion has been requested. However, the court which examines 
the detention order will not decide on the validity of the 
return decision, as it does not have jurisdiction in this area. 
Return decisions and the obligation to return are examined 
by administrative courts, whereas detention orders and de-
tention examinations come under the purview of ordinary 
courts, i.e. usually the local court for the district (Section 416 
of the Act on Proceedings in Family Matters and in Matters 
of Non-contentious Jurisdiction).

Examination after issuance of the order

During the period of detention, the responsible foreigners 
authority shall check whether the preconditions for deten-
tion continue to exist or whether they no longer prevail 
(62.3.0.1 of the General Administrative Regulation to the 
Residence Act). It shall immediately suspend the execution 
of detention for up to one week and immediately apply for 
the revocation of the order if the grounds on which it was 
based no longer exist (62.3.3 of the General Administrative 
Regulation to the Residence Act).

If the original detention order runs out, an extension order 
will need to be requested and issued by a court. The new 
examination shall take into account the principle that a 
removal should be carried out as quickly as possible. For 
example, the authorities are obliged to immediately take 
measures towards organising the removal, such as procur-
ing travel documents or booking flights (Marx 2017: 860). 
Moreover, the authorities are obliged to let detainees go if 
it becomes clear that the removal cannot take place within 
three months for reasons which are not the deportee’s fault.

Legal remedies against detention

The person to be detained may lodge an appeal against a de-
tention order with the local court. The regional court will 

37	 BGBl. I p. 2586, 2587.
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then decide on the appeal. If the appeal is rejected, the per-
son concerned may lodge an appeal on a point of law with 
the Federal Court of Justice. However, this is usually only 
permissible if the case touches upon fundamental legal is-
sues (for more details see Grote 2014: 31).

Detention conditions and detention capacities

The Länder are responsible for executing detention. De-
tainees are accommodated in specialised detention facili-
ties (Section 62a subs. 1 first sentence of the Residence Act). 
Until a decision by the European Court of Justice of 17 July 
2014, in some Länder the detainees awaiting removal were 
accommodated in separate wings of regular prisons (Grote 
2014: 7). The European Court of Justice decided that a lack of 
specialised detention facilities in a given Land did not justify 
accommodating deportees together with regular prisoners. 
This would be justified only if there were no specialised fa-
cilities in Germany at all, which was not the case.38 The ‘Act 
to Improve the Enforcement of the Obligation to Leave the 
Country’ reintroduced the option of accommodating per-

38	 European Court of Justice cases C-473/13, C-514/13 and 
C-474/13.

sons who may endanger public security in regular prisons. 
This applies to persons who pose “a significant risk to life or 
limb or important areas of public safety” (Section 62a subs. 1 
second sentence of the Residence Act).

As a consequence of the decision by the European Court 
of Justice, several detention facilities and prison wings for 
deportees had to close, which reduced the number of po-
tential places for detention considerably (Deutscher Bun-
destag 2016b: 27 et seq.). Following the shutdowns, several 
Länder initiated cooperations, which is why a number of 
detention facilities accommodate deportees on behalf of 
other Länder (Deutscher Bundestag 2016b: 21 et seq.). Since 
2015, Baden-Württemberg has opened a new detention fa-
cility and North Rhine-Westphalia has transformed a for-
mer prison into a specialised detention facility (Ministerium 
für Inneres, Digitalisierung und Migration 2016; Deutscher 
Bundestag 2016b: 5). In Bavaria, a new detention facility was 
opened in Eichstätt on 12 June 2017, replacing the former 
prison in Mühldorf which was used previously. As Table 6 
shows, detention capacity (measured in the number of beds) 
has been increased in a number of Länder over the course 
of the year 2017. However, the facility in Eisenhüttenstadt 
(Brandenburg) has closed for renovation in March 2017 (rbb 

Table 6: 	 Detention capacities, in number of beds, as of 31 December 2016 and 1 August 2017

Land Location Capacity as of 31.12.2016* Capacity as of 1.08.2017 Comments

Men Women Families Total Men Women Families Total

Baden-
Württemberg

Detention facility 
Pforzheim

36 0 0 36 36 0 0 36 Enlargement to 
80 places planned, 
among them places 
for women and 
families.

Bavaria Mühldorf am 
Inn prison/
since 12.06.2017 
detention facility 
Eichstätt

68 14 0 82 86 10 0 96 The detention 
facility in Eichstätt 
opened on 
12.06.2017.

Brandenburg Detention facility 
Eisenhüttenstadt

24 108 - - - - The detention 
facility in 
Eisenhüttenstadt 
has been closed 
since March 2017.

Bremen Police custody n/a n/a n/a 20 n/a n/a n/a 20

Lower Saxony * Detention facility 
in Langenhagen 
(administrated by 
Hannover prison)

24 6 30 62 6 68

North Rhine-
Westphalia

Detention facility 
Büren

100 0 0 100 140 0 0 140 There are 5 places 
available for women 
in the detention 
facility in Ingelheim.

Rhineland-
Palatinate

Detention facility 
Ingelheim

28 8 4 40 28 8 4 40 Families: places for 
couples

Total capacity 256 52 4 416 352 24 4 400

*Lower Saxony: as of 31.07.2016

Sources: ZUR; SWR 2017; Bayerisches Staatsministerium für Justiz 2017; Breyton/Heimbach 2017; Landtag Nordrhein-Westfalen 2017: 2.



39Enforcement of return decisions

2017), which is why the overall detention capacity has de-
creased. At present, several Länder are planning to increase 
their detention capacity or build new facilities for deten-
tion (Breyton/Heimbach 2017). Hamburg does not have a 
detention facility at the moment, but a facility for custody 
to secure departure has been opened in October 2016. It ac-
commodates 20 persons.

Number of detainees awaiting removal in Germany 

Table 7 shows the total number of detainees awaiting re-
moval in the years 2012 to 2016 (as of 31 July).39 The figures 
for minors do not differentiate between accompanied and 
unaccompanied minors. Unaccompanied minors are cur-
rently not removed, which means that they may only be 
detained in connection with a removal procedure following 
an unauthorised entry or a refusal of entry procedure (see 
Chapter 8.2.2). The figures given in the table are not equiva-
lent to the numbers of actual deportees; they also include 
persons who were released from detention before the re-
moval or refusal of entry took place.40

The total number of persons placed in detention had al-
ready declined between 2008 and 2012 (Grote 2014: 24). It 
decreased considerably in 2013 and even more strongly in 
2014 following the closure of several detention facilities and 
the judgement of the Federal Court of Justice on detention 
on the grounds of risk of absconding (see Chapter 5.2). This 
continued in 2015. The number of persons placed in deten-
tion until 31 July 2016 indicates that the use of detention 
has increased again since 2016.

39	 The total numbers were calculated on the basis of information 
provided by the Länder for a parliamentary question to the 
Federal Government (Deutscher Bundestag 2016b) and for an 
Ad-Hoc Query of the EMN (EMN 2016). It is possible that per-
sons are counted twice; by the Land ordering the detention as 
well as by the Land executing it. At the same time, it is possible 
that in these cases, none of the two Länder counts the person 
concerned. This can be the case even if detention is executed 
for another Land by way of administrative assistance. Table 
11, in the annex, contains such information if the Länder have 
provided it for the parliamentary question.

40	 For the number of actual removals from detention see Deutscher 
Bundestag 2016b: 65 et seq.

Table 7: 	 Persons placed in detention 2012 – 2016

Year 2012* 2013* 2014* 2015**
2016 - until 

31.07.2016 **

Adult men 5,094 4,300 1,905 n/a n/a

Adult women 339 275 150 n/a n/a

Minors 42 16 2 n/a n/a

Total 5,475 4,591 2,057 1,327 1,255

* Source: Deutscher Bundestag 2016b: 10ff. For figures on the individual Länder, see table 11 in the annex.
** Source: EMN 2016.

6.3.3	 Alternatives to detention

If an authority requests a detention order, it needs to explain 
why there is no viable alternative. There are several measures 
which can be undertaken to prevent absconding during the 
period for voluntary departure, which must be considered 
as alternatives (see Chapter 5.2.2; see also Deutscher Bun-
destag 2016b: 123 et seq.).

6.3.4	  Challenges in the context of detention and its 
alternatives

Representatives of the Länder and the Repatriation Support 
Centre believe that administrative and legal obstacles to or-
dering detention are among the most important challenges 
in this context. A large number of requests for detention or-
ders are rejected, not least because there are strict require-
ments for such a request (see also SVR 2017: 32 et seq.). The 
prohibition of announcing removal dates makes it more dif-
ficult to prove that a person who is obliged to leave Germany 
plans to abscond. The Länder also claim that the number of 
complaints concerning detention has increased. This ham-
pers the practical execution of detention. Administrative 
challenges may arise from a lack of information given by the 
foreigners authorities if detention is to be ordered outside 
the regular working hours of the authorities. However, some 
foreigners authorities have established on-call services for 
such cases. Long processing times for asylum applications 
or subsequent applications filed from detention may also 
result in detention becoming inadmissible, as may a lack 
of cooperation on the part of the countries of destination 
or delays during the issuance of travel documents by their 
diplomatic missions in Germany. Simply getting detainees 
to specialised detention facilities may present a challenge 
as well. And finally, the small number of places, in particu-
lar due to the shutdown of several facilities (see above), and 
the lack of detention facilities near airports for custody to 
secure departure are mentioned as challenges. Nevertheless, 
the jump in asylum applications and the resultant increase 
in the number of persons who are obliged to leave Germany 
in 2015 and 2016 have not led to unforeseen burdens for 
individual prisons or administrative or judicial staff. It has 
not been necessary to deviate from the normal procedure. 



40 Enforcement of return decisions

The groups mentioned above think that using alternatives 
to detention and examining all options ahead of requesting 
an order for detention is a good way to deal with these chal-
lenges. For example, social benefits may be cut or limited to 
benefits in kind, or the freedom of movement of the persons 
concerned may be restricted (see Chapter 5.2.2). Moreover, 
taking only one family member into detention even though 
several are obliged to leave the country has proven to be a 
useful measure (see Chapter 8.3.2).

Civil society organisations complain that persons who are 
obliged to leave the country are often detained in an un-
lawful way, with the unlawfulness being established by the 
courts only after the removal had taken place (Diakonie Hes-
sen 2017). Organisations such as PRO ASYL or Diakonie have 
therefore called for abolishing detention and for improving 
the conditions of detention (Pelzer/Sextro 2013: 57). 

So far, no major challenges or good practices have shown up 
with regard to custody to secure departure. The legal basis 
for custody to secure departure entered into force on 1 Au-
gust 2015 (see Chapter 2.2.2), and so far, only one specialised 
detention facility was opened at Hamburg in October 2016. 
According to a press report from spring 2017, it has not yet 
been used to a large extent (Popien/Heinemann 2017). How-
ever, several Länder are planning to establish facilities for 
custody to secure departure, for example Hessen (von Be-
benburg 2017) and Saxony (MDR 2017).
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Legal remedies against removals7

7.1	 Provisions set out in the Return 
Directive and the Commission 
Recommendation

All persons affected by a return decision are entitled to an 
effective remedy to appeal against the decision, against an 
entry ban or against removal itself or to have such measures 
reviewed (Art. 13 par. 1 RD). The reviewing authority must 
have the power to temporarily suspend the enforcement of 
the removal (Art. 13 par. 2 RD). 

The Commission Recommendation encourages Member 
States to restrict the procedural guarantees and remedies 
as much as possible. For example, administrative hearings 
conducted by the authorities should be merged in one pro-
cedural step to the largest possible extent (for example hear-
ings during the asylum procedure, concerning the return 
decision or concerning an entry ban; COM 2017b: recom-
mendation 12a). Deadlines for lodging appeals against re-
turn decisions should be kept as short as possible, and ap-
peals against return decisions should not prevent removal, 
if possible (COM 2017b: recommendations 12b and 12c). If 
possible, the Member States should assess the respect of the 
principle of non-refoulement only once before a removal 
(see Chapter 3.2.4; COM 2017b: recommendation 12d).

7.2	 Implementation in Germany

7.2.1	 Hearing 

Asylum procedure

The asylum procedure usually provides for only one hear-
ing, during which the person concerned shall provide the 
facts which might justify protection and which might pre-
clude removal to a specific country (Section 25 of the Asylum 
Act; see Chapter 3.2.4). During the asylum procedure hear-
ing, the applicant may also present reasons why an entry 
ban, which might be issued later, should be shortened (see 
Chapter 9). If the Federal Office for Migration and Refugees 
rejects the asylum application and finds that there are no 
obstacles to removal pursuant to Section 60 subs. 5 and 7 
of the Residence Act, a second hearing is not necessary be-
fore a removal warning is issued (Section 34 subs. 2 of the 
Asylum Act). Under certain circumstances, a second hearing 
may be useful and indeed necessary, namely if the results of 
the asylum procedure hearing are no longer valid due to a 
fundamental change in circumstances which are material to 

the removal or if a long time has passed between the hear-
ing and the rejection (Bergmann 2016: § 34 margin no. 12; 
see also Hörich 2015: 261). 

Obligation to leave for other reasons

From a legal vantage point, there is no necessity of a hearing 
before the issuance of a removal warning by the foreigners 
authority. The persons concerned are obliged to put for-
ward on their own initiative any circumstances in their fa-
vour which are not evident or known, such as circumstances 
which might be an obstacle to removal. As a rule, any such 
facts only need to be considered as long as a removal warn-
ing can still be subject to appeal (Section 59 subs. 4 of the 
Residence Act; see Chapter 3.2.4). In all other circumstances, 
the appeal procedure before a court serves to safeguard the 
foreigner’s rights (see Chapter 7.2.2). 

7.2.2	 Legal remedies against a return decision

Competent authority

In principle, any person affected by an administrative act 
can lodge an objection against this administrative act (Sec-
tions 68 et seq. of the Code of Administrative Court Proce-
dure). If this objection is rejected, the person can lodge an 
action with the competent administrative court (Section 74 
of the Code of Administrative Court Procedure). The com-
petent authority and the procedure to follow depend on the 
authority which has issued the return decision:

It is not possible to lodge an objection against decisions 
taken by the Federal Office for Migration and Refugees in 
the framework of the asylum procedure (Section 11 of the 
Asylum Act). Instead, applicants may directly lodge an ac-
tion with the competent administrative court. The com-
petent court must be mentioned in the information about 
available legal remedies contained in the decision. In case 
of a removal warning issued by a foreigners authority, the 
relevant Land law will spell out whether the person con-
cerned can lodge an objection with the competent author-
ity or only lodge an action with a court (59.0.1 of the Gen-
eral Administrative Regulation to the Residence Act). And 
finally, there is also the possibility to apply for an injunction 
against the removal as such. This remedy objects to the le-
gality of the procedure of removal (Hailbronner 2017: 391). 
The person concerned must apply for an interim order to 
the competent court (Section 123 of the Code of Adminis-
trative Court Procedure).
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Deadlines

As a rule, a court action against a rejection of an asylum 
application must be lodged within two weeks; if the appli-
cation was rejected as manifestly unfounded, this period is 
shortened to one week (Section 74 subs. 1 and Section 36 
subs. 3 first sentence of the Asylum Act). 

Objections and court actions against a removal warning is-
sued by the foreigners authority may be lodged within one 
month with the competent foreigners authority or the com-
petent administrative court (Sections 68 et seq. of the Code 
of Administrative Court Procedure; Section 42 subs. 1 of the 
Code of Administrative Court Procedure).

There are no deadlines for applying for an injunction against 
a removal (Hailbronner 2017: 391).

Suspensive effect of court actions

Court actions brought against a rejection of an asylum ap-
plication have a suspensive effect in most cases. This means 
that while the obligation to leave Germany remains in ef-
fect, it may not be enforced while the appeal is pending (Sec-
tion 75 subs. 1 of the Asylum Act in conjunction with Sec-
tion 38 subs. 1 of the Asylum Act; see Hailbronner 2017: 391). 
If, however, the asylum application was rejected as mani-
festly unfounded, the court action will not have a suspen-
sive effect. In order to prevent an enforcement, the affected 
person will need to request an order for a suspensive effect 
pursuant to Section 80 subs. 5 of the Code of Administrative 
Court Procedure at the same time as s/he lodges a court ac-
tion against the rejection of the asylum application (appli-
cation for temporary relief; see Hailbronner 2017: 460). The 
same applies to removal orders to a safe third country or to a 
Member State which is responsible for the asylum procedure 
pursuant to the Dublin Regulation (Section 34a subs. 2 of the 
Asylum Act). Court actions brought against the withdrawal 
or revocation of a right to asylum, of refugee status, of sub-
sidiary protection or of removal bans generally have a sus-
pensive effect (Section 75 subs. 1 of the Asylum Act in con-
junction with Sections 73, 73b and 73c of the Asylum Act).41 

The suspensive effect of any legal remedies against removal 
warnings issued by foreigners authorities will depend on the 
law of the relevant Land (see 59.0.1 of the General Admin-
istrative Regulation to the Residence Act). Pursuant to the 
law of most Länder, remedies against enforcement meas-
ures, such as a removal warning, do not have a suspensive 
effect (see Section 80 subs. 2 second sentence of the Code 
on Administrative Court Procedure; Hailbronner 2017: 390). 

41	 For exceptions to this rule, in particular in the case of a with-
drawal or revocation on the grounds of serious offences, see 
Section 75 subs. 2 of the Asylum Act.

However, the affected person may request an order to resti-
tute the suspensive effect (Section 80 subs. 5 of the Code on 
Administrative Court Procedure). If this request is granted, 
the suspensive effect will remain in place until the court de-
cision becomes incontestable (Section 80b of the Code on 
Administrative Court Procedure).

Legal remedies against removals following an unauthorised 
entry usually do not have a suspensive effect either, as these 
tend to be non-postponable measures by police enforce-
ment officers (Section 80 subs. 2 first sentence no. 2 of the 
Code on Administrative Court Procedure).42 

7.2.3	 Legal remedies against a removal order

Removal orders may be enforced immediately even if no 
removal warning has been issued (Section 58a subs. 1 sec-
ond sentence of the Residence Act). They are “a specific 
measure of residence termination, which is characterised 
by particular speed and limited legal protection” (Hailbron-
ner 2017: 392). Any actions against removal orders must be 
brought before the Federal Administrative Court (Section 50 
subs. 1 no. 3 of the Code on Administrative Court Proce-
dure). The person concerned may apply for temporary re-
lief within seven days, and the removal may not be enforced 
until this period has expired or until a court has decided on 
the application (Section 58a subs. 4 third sentence of the 
Residence Act).

42	 For more details see Hailbronner 2017: 364 et seq.
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Return of vulnerable persons 
and dealing with medical  
impairments

8

8.1	 Definition of ‘vulnerability’ in the 
context of return policy

8.1.1	 Provisions of the Return Directive

‘Vulnerable persons’ within the meaning of the Return Di-
rective are minors, unaccompanied minors, disabled people, 
elderly people, pregnant women, single parents with minor 
children and persons who have been subjected to torture, 
rape or other serious forms of psychological, physical or sex-
ual violence (Art. 3 par. 9 RD). Moreover, the Member States 
may postpone removal owing to the affected person’s physi-
cal or psychological state (Art. 9 par. 2 RD).

8.1.2	 Implementation in Germany

German law contains specific provisions concerning forced 
returns of minors and families (see Chapters 8.2 and 8.3) and 
removal bans on medical grounds (see Chapter 8.4). In ad-
dition, there are specific provisions for victims of human 
trafficking. However, there is no legal definition of ‘vulner-
ability’ in the context of a termination of residence. All per-
sons who are not yet 18 years old are minors under German 
law.43 The REAG/GARP programme for return and start-up 
assistance does not include vulnerability as a criterion for a 
right to assistance either. However, victims of human traf-
ficking may apply regardless of their residence status and 
are exempt from several exclusion criteria (EMN/BAMF 
2017: 58). In addition, there are specific provisions for mi-
nors, pregnant women and ill persons (IOM 2017: 7 et seq.; 
see Chapters 8.2 and 8.4). In addition to REAG/GARP and 
StarthilfePlus, there are numerous return programmes run 
by the Länder or local organisations, some of which include 
or specifically address vulnerable persons (see Grote 2015).

43	 Until the Act on the Acceleration of Asylum Procedures entered 
into force on 24 October 2015, minors aged 16 and older were 
regarded as legally capable within the framework of the asylum 
procedure. The amendment of the law lifted this threshold to 
18 years.

8.2	 Voluntary and forced returns of minors

8.2.1	 Provisions set out in the Return Directive and 
the Commission Recommendation

The Member States must take due account of the best in-
terests of the child when implementing the Return Direc-
tive (Art. 5 letter a; Recital 22 RD). Art. 10 RD obliges the 
Member States to make sure that unaccompanied minors 
will be returned to a member of their family, a nominated 
guardian or adequate reception facilities in the state of re-
turn before a removal.

The Commission Recommendation encourages Member 
States to establish clear rules on the residence status of mi-
nors, i.e. to either issue them with a return decision or grant 
them a right to stay (COM 2017b: recommendation 13a). In 
order to determine the best interests of the child, the child 
shall be heard and the guardian of an unaccompanied minor 
is to be duly involved (COM 2017b: recommendation 13d). A 
return to the country of origin and family reunification in 
the country of origin should be taken into account as an op-
tion (COM 2017b: recommendation 13b). The Member States 
should develop and implement reintegration programmes 
for unaccompanied minors in order to make returns easier 
(COM 2017b: recommendation 13c).

8.2.2	 Implementation in Germany

Determining the best interests of the child when issuing 
return decisions

Before launching concrete removal measures, the foreigners 
authority must check whether minors must be accompanied 
on their travels and ensure that they are handed over to a 
family member, a person possessing the right of care and 
custody or an appropriate reception centre in the coun-
try of origin (Section 58 subs. 1a of the Residence Act).44 If 
that is not the case, removal is impossible in law and the 
foreigners authority has to issue a suspension of removal 

44	 This provision was included in the Act implementing the Return 
Directive.
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pursuant to Section 60a subs. 2 of the Residence Act (Mül-
ler 2014: 31). The examination procedure may involve the 
German diplomatic mission to the country of return, and it 
usually also involves the competent youth welfare office or 
the guardian of the minor (Deutscher Bundestag 2016a: 82). 
However, in practice it is often difficult to contact persons 
possessing the right of care and custody in the country of 
destination.

Minors who live together with their parents and whose asy-
lum application was rejected may not be removed without 
their parents if the latter are entitled to protection or bene-
fit from protection against removal (Hailbronner 2017: 397). 
Ahead of Dublin transfers of families with small children 
to Italy, the authorities have to obtain a commitment from 
their Italian counterparts to provide all family members 
with accommodation.45

Protection against removal for unaccompanied minors

As a rule, the removal of newly arrived unaccompanied mi-
nors is suspended as soon as the competent youth welfare 
office has sent the necessary data to the foreigners authori-
ties. This is independent from the minor’s filing or intending 
to file an asylum application (Müller 2014: 30). 

Several Länder refrain from removing unaccompanied mi-
nors as a principle (Deutscher Bundestag 2016b: 82 et seq.). 
In 2016, no unaccompanied minors were removed to their 
countries of origin. However, 620 unaccompanied minors 
were refused entry at the border and 29 were removed 
following an unauthorised entry (Deutscher Bundestag 
2017c:  29). 872 minors (including accompanied minors) 
were transferred in the framework of the Dublin procedure 
(Deutscher Bundestag 2017c: 13).46 170 unaccompanied mi-
nors returned to their countries of origin under the REAG/
GARP programme in 2016. 

Beyond the general rules on a suspension of removal or a 
residence title for humanitarian reasons (see Chapter 3.2.6), 
there are specific provisions for young people and young 
adults. These include – provided that further preconditions 
are met - an entitlement to a suspension of removal if they 
have begun a vocational qualification in a state-recognised 
occupation and to a residence permit if they are employed 
by the enterprise which has trained them or find employ-
ment with another enterprise (Sections 60a subs. 2 fourth 
sentence and 18a subs. 1 of the Residence Act; see EMN/
BAMF 2017: 65). Young people and young adults aged below 

45	 Federal Constitutional Court of 17 September 2014 – 2 BvR 939/ 
14; ECHR, Tarakhel vs. Switzerland, no. 29217/12.

46	 Dublin transfers of minors are only permitted if they are in the 
best interests of the child. Generally, minors are transferred only 
if they have relatives living in the destination state (Art. 8 of the 
Regulation (EU) no. 604/2013).

21 should be issued with a residence permit if they have 
lived in Germany for at least four years and successfully at-
tended school or begun a vocational qualification, provided 
that further preconditions are met (Section 25a subs. 1 of 
the Residence Act).

Voluntary return

While minors may avail themselves of the reintegration pro-
grammes supported at the Federal level, these programmes 
are not directly addressed at them (for an overview see Grote 
2015: 41 et seq.). Minors can be supported under the REAG/
GARP programme to promote voluntary returns, provided 
that “at least one parent or guardian consents to the trans-
port in writing. Minors must be met at the destination by a 
parent or a person who has been authorised by the parents 
or a guardian in writing. Unaccompanied minors may be 
granted reception assistance, which includes meeting the 
minor at the gate, supporting him or her during the entry 
controls and handing him or her over to the person author-
ised to meet him” (IOM 2017).

8.3	 Detention of minors and families 

8.3.1	 Provisions set out in the Return Directive and 
the Commission Recommendation

Pursuant to the Return Directive, minors and families with 
minors may be detained only as a measure of last resort 
and for the shortest appropriate period of time (see Art. 17 
par. 1 RD). 

The Commission Recommendation states that the Mem-
ber States should not preclude in their national legislation 
the possibility to place minors in detention and use this op-
tion where it is strictly necessary to ensure a return (COM 
2017b: recommendation 14).

8.3.2	 Implementation in Germany

Minors and families with minors may be taken into de-
tention only in exceptional cases and only for as long as is 
reasonable taking into account the well-being of the child 
(Section 62 subs. 1 third sentence of the Residence Act). Par-
ticular attention is paid to the situation of vulnerable per-
sons with regard to detention (Section 62a subs. 3 second 
sentence of the Residence Act). If minors are taken into de-
tention, the needs of persons of their age shall be taken into 
account in accordance with the provisions of the Return Di-
rective (Section 62a subs. 3 first sentence of the Residence 
Act; Art. 17 RD). If there are doubts about the age of the per-
son concerned, the court which issues the order for deten-
tion shall have to resolve them ex officio (Marx 2017: 859). 
If several members of a family are detained, they shall be 
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accommodated separately from other detainees awaiting re-
moval and guaranteed adequate privacy (Section 62a subs. 1 
third and fourth sentences of the Residence Act). The Gen-
eral Administrative Regulation to the Residence Act con-
tains further provisions:

“As a rule, minors aged under 16, foreigners aged 
above 65, pregnant women and mothers to whom 
legal maternity protection provisions apply shall not 
be taken into detention. If the parents of the minor 
foreigner are not resident in Germany, the foreigners 
authority shall contact the responsible youth welfare 
office with regard to the accommodation of the for-
eigner until his deportation (see Section 42 subs. 1 
second sentence of the Eighth Book of the German 
Social Code). Minors whose asylum application has 
been rejected shall remain at their place of accom-
modation until their deportation. In the case of fam-
ilies with minor children, detention shall, as a rule, 
only be requested for one parent” (62.0.5 of the Gen-
eral Administrative Regulation to the Residence Act; 
concerning the practice in the different Länder see 
Deutscher Bundestag 2016b: 79 et seq.). 

The Länder are responsible for the implementation of these 
provisions and for the conditions of detention. Most Länder 
provide that all potential alternatives must be examined 
jointly with the youth welfare office before detention is or-
dered (Deutscher Bundestag 2016: 81). 

8.4	 Return of people with medical 
impairments and medical obstacles to 
removal

8.4.1	 Provisions set out in the Return Directive and 
the Commission Recommendation

Pursuant to the Return Directive, the Member States shall 
take into account the physical state and mental capacity 
of the persons concerned and may postpone a removal for 
medical reasons (Art. 9 par. 2 letter a RD). 

However, the Commission Recommendation emphasises 
that it is essential to enforce the return of irregularly staying 
third-country nationals and that the Member States should 
take measures to prevent “behaviour aimed at hampering or 
preventing return, such as false new medical claims” (COM 
2017b: 4). It therefore recommends to the Member States 
to prevent potential abuses of medical claims for example 
by having the competent authorities provide medical per-
sonnel for “an objective and independent opinion” (COM 
2017b: recommendation 9b).

8.4.2	 Implementation in Germany

Country-specific removal bans on medical grounds

A substantial, concrete danger to a person’s life and limb or 
liberty in the return state will result in a country-specific 
obstacle to removal (Section 60 subs. 7 first sentence of the 
Residence Act). Such a substantial concrete danger for health 
reasons exists in the case of life-threatening or serious ill-
ness which would significantly worsen upon the removal 
being carried out (Section 60 subs. 7 second sentence of the 
Residence Act). In such cases, removal is to be suspended.

The Federal Office for Migration and Refugees is responsi-
ble for examining such country-specific removal bans in the 
framework of the asylum procedure (Section 24 subs. 2 and 
Section 31 subs. 3 of the Asylum Act). If a person invokes a 
country-specific removal ban outside the asylum procedure, 
the competent foreigners authority shall take the relevant 
decision, but shall consult the Federal Office for Migration 
and Refugees (Section 72 subs. 2 of the Residence Act).

The Asylum Package II, which entered into force on 
17 March 2016, amended the provisions for the examination. 
Pursuant to the new rules, it is not necessary that medical 
care in the country of destination be equivalent to the stand-
ard in the Federal Republic of Germany. Sufficient medical 
care is assumed to exist if it is guaranteed only in parts of 
the state of destination (Section 60 subs. 7 third and fourth 
sentences of the Residence Act). 

Unfitness for travel as a domestic obstacle to enforcement

Serious illness may be a domestic obstacle to enforcement 
if the affected person is not fit for travel (Marx 2017: 808). 
Medical obstacles to enforcement shall be determined by the 
competent foreigners authority; they exist if there is a con-
crete danger that the affected person’s state of health will 
seriously deteriorate or even become life-threatening due 
to the removal and if it is not possible to take certain meas-
ures to exclude or alleviate this risk” (Marx 2017: 809). Since 
the Asylum Package II entered into force, deportees are as a 
rule assumed to be fit for travel and must provide a medical 
certificate to prove that they are not fit for travel for health 
reasons. This medical certificate shall in particular document 
the factual circumstances on the basis of which the profes-
sional assessment was made, the method of establishing the 
facts, the specialist medical assessment of the disease pattern 
(diagnosis), the severity of the illness and the consequences 
which will, based on the medical assessment, presumably 
result from the situation which arose on account of the ill-
ness (Section 60a subs. 2c of the Residence Act). The medical 
certificate must be issued by a licensed physician (Deutscher 
Bundestag 2016d: 19). The person concerned must immedi-
ately submit this certificate to the competent authority. If 
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s/he does not do so, the authority is permitted not to take 
into account the medical claims, unless s/he was prevented, 
through no fault of his or her own, from obtaining such a 
certificate or there is other factual evidence for the exist-
ence of a life-threatening or serious illness which would sig-
nificantly worsen on account of the removal. If the person 
concerned submits a certificate and the authority thereupon 
orders a medical examination, the authority shall be enti-
tled not to give consideration to the illness as submitted if 
the person concerned does not comply with the order of a 
medical examination without sufficient reason (Section 60a 
subs. 2d of the Residence Act; see also Marx 2017: 809).

When the Asylum Package II was adopted, the opposition 
criticised that the legal requirement of a medical certificate 
precluded submitting expert opinions by psychologists. This 
presented a problem in the case of traumatised persons, who 
often obtained a psychotherapeutic - and not a medical - di-
agnosis or treatment (see Deutscher Bundestag 2016b: 12). 
The Federal government stated that under the new law, it 
was still possible to consult and involve psychotherapists in 
the preparation of the medical certificate (Deutscher Bun-
destag 2016b: 13).

Even if the affected persons were not deemed unfit for travel, 
several removals were cancelled on health grounds. In 2016, 
this occurred in 74 cases in which persons were to be re-
moved by plane (Deutscher Bundestag 2017c: 43).

Pregnancy

Pregnancy as such is not an obstacle to removal. However, 
several courts have decided that during the period in which 
legal maternity protection provisions apply (see Section 3 
subs. 2 and Section 6 subs. 1 of the Maternity Protection 
Act47) and in case of high‑risk pregnancies, the expectant 
mother is unfit for travel, which is why removals cannot be 
enforced (Bauer 2016: § 61 margin no. 23).48 In addition, re-
movals by air transport “are as a rule impossible after the 
36th week of pregnancy, as airlines usually transport preg-
nant women only after an examination by an aviation medi-
cal examiner.”49 Under the REAG/GARP programme, it is 
usually impossible to depart after the 32nd week of preg-
nancy (IOM 2017: 7).

47	 Act on the Protection of Gainfully Employed Mothers, BGBl. I 
p. 2318.

48	 See, for example, Administrative Court of Oldenburg, decision of 
29 January 2013 – 11 B 37/13; Administrative Court of Schwerin, 
decision of 2 May 2014 – 3 B 357/14 As.

49	 Administrative Court of Oldenburg, decision of 29 January 2013 
– 11 B 37/13.

Supply of medicine during the return procedure and in the 
country of return

The foreigners authorities are responsible for medical care 
during the removal procedure and possibly after the arrival 
in the country of destination. Practices may vary depending 
on the competent Land. As a rule, medical staff and neces-
sary medicine are supplied (see, for example, Niedersächsis-
ches Ministerium für Inneres und Sport 2016: 4.1.3). Depor-
tees may also be registered for medical care at their arrival in 
the country of destination (Deutscher Bundestag 2016c: 7). 
The German diplomatic mission to the country of destina-
tion will take care of this in consultation with the destina-
tion country’s competent authorities.

In the framework of REAG/GARP assisted returns, expenses 
for medical staff during the journey and necessary addi-
tional expenses for the transport may be paid. In addition, 
as a “humanitarian measure, medicine may be supplied in 
kind for up to two months after the return, provided that 
this medicine is vital or necessary to prevent serious illness” 
(IOM 2017: 4 et seq.).

8.5	 Challenges in connection with returns 
of persons with health problems

There are no reliable figures on the number of removals 
which are suspended or not enforced for health reasons (see 
Lohse/Staib 2016). 

According to a report by the Return Working Group of the 
Federal government and the Länder, medical claims are a 
major challenge for the competent authorities (UAG Voll-
zugsdefizite 2015: 15). The new provisions of the Asylum 
Package II aim to counteract any abuse of medical claims 
(Lohse/Staib 2016). The Federal government writes in its 
reasoning for the law that, pursuant to the amendment, 
psychological illnesses such as post-traumatic stress disor-
der (PTSD) no longer are an obstacle to return (Deutscher 
Bundestag 2016d: 18), while clarifying in another document 
that the changes “will not change anything about obstacles 
to removal in substance” (Deutscher Bundestag 2016c: 16). 
Difficulties also arise from the fact that psychological ill-
nesses are often difficult to diagnose and experts may ar-
rive at different results in some cases (Deutscher Bundestag 
2016c: 13). According to Länder reports to the Federal gov-
ernment, “there are large numbers of certificates issued by 
the same doctors which declare the holders unfit for travel. 
The reasons are often the same or the certificates do not in-
clude sufficient reasoning.” (Deutscher Bundestag 2016b: 14). 

The German Federal Chamber of Psychotherapists (BPtK) 
agrees that psychological illnesses are often difficult to 
identify, but cautions that “refugees often [...] suffer from 
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psychological illnesses as well.” In particular, the Cham-
ber regards PTSD as a serious and life-threatening illness 
(BPtK 2016: 3). According to the Chamber, the accelerated 
asylum procedure introduced in 2016 makes it considera-
bly more difficult to diagnose psychological illnesses (BPtK 
2016: 4). The president of the German Medical Association 
argues that the experts should be sufficiently qualified and 
be granted adequate time for a diagnosis, which he does not 
believe to be the case at the moment (Staib 2016).
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Entry bans9

9.1	 Provisions set out in the Return 
Directive and the Commission 
Recommendation

Art. 11 par. 1 of the Return Directive obliges Member States 
to issue an entry ban against third-country nationals who 
have not been granted a period for voluntary departure 
or who have not complied with their obligation to return. 
However, an entry ban may also be issued in other cases 
(Art. 11 par. 1 RD). The maximum length of the entry ban 
is five years, but exemptions are possible. The length of the 
entry ban may exceed five years if the person concerned 
represents a serious threat to public order, public security 
or national security (Art. 11 par. 2 RD). On the other hand, 
Member states must consider lifting an entry ban if a per-
son complies with the return decision (Art. 11 par. 3 RD). In 
addition, the Return Directive gives Member States further 
leeway to lift or suspend the entry ban, for example for hu-
manitarian reasons or in certain categories of cases. Victims 
of trafficking in human beings who have been granted a 
residence permit in return for their cooperation in a crimi-
nal procedure (see Chapter 3.2.6) may not become subjects 
of an entry ban (Art. 11 par. 3 RD). The entry ban does not 
preclude the right of applying for asylum or international 
protection; third-country nationals may not be hindered 
from entering the European Union if they claim that they 
need refugee protection (Art. 11 par. 5 RD).

The Commission Recommendation contains several pro-
posals for the effective enforcement of entry bans. Entry 
bans should not enter into force until the day of the actual 
departure to ensure their longest possible duration (COM 
2017b: recommendation 24a). In addition, entry bans should 
be systematically entered into the Schengen Information 
System (SIS; COM 2017b: recommendation 24c). And finally, 
provided that the principle of proportionality is respected, an 
entry ban may also be issued if the illegal stay is discovered 
during an exit check (COM 2017b: recommendation 24d).

9.2	 Implementation in Germany

Table 8 provides an overview of the grounds for imposing an 
entry ban under the Return Directive and illustrates whether 
these grounds apply under German law as well. 

The entry ban is called a “ban on entry and residence” in 
the Residence Act (Section 11 of the Residence Act). Persons 
on whom it was imposed may not enter the Federal terri-
tory and may not be issued with a residence title, not even 
if they are entitled to one by law (Section 11 subs. 1 of the 
Residence Act). A ban on entry and residence is automati-
cally imposed against persons who have been expelled or 
removed, regardless of whether a period for voluntary de-
parture has been granted. If a person has not voluntarily left 

Table 8: 	 Grounds for imposing a ban on entry and residence

Reasons to impose an entry ban Yes/No Notes

Risk of absconding (Art. 11 par. 1a in conjunction with 
Art. 7 par. 4 RD)

No

Risk for public policy or security or national security 
(Art. 11 par. 1a in conjunction with Art. 7 par. 4 RD)

Yes If a person is expelled for these reasons, a ban on entry and residence 
will be imposed (Section 11 subs. 1 of the Residence Act). A serious 
threat to public order or security may also lead to an extension of the 
entry ban beyond five years to up to ten years (Section 11 subs. 3 first 
and second sentences of the Residence Act).

Rejection of a residence title as manifestly unfounded 
or fraudulent (Art. 11 par. 1a in conjunction with 
Art. 7 par. 4 RD)

Yes If an asylum application by an applicant from a safe country of origin 
is rejected as manifestly unfounded, an additional entry ban may be 
imposed (Section 11 subs. 7 first sentence no. 1 of the Residence Act).

Obligation to leave the country not complied with 
(Art. 11 par. 1b RD)

Yes In the cases of removal or expulsion, an entry ban will always be 
imposed (Section 11 subs. 1 of the Residence Act).If a person leaves 
the country voluntarily, but after the period for voluntary departure has 
expired, an entry ban may be imposed if the person is responsible for 
not departing and if the period for voluntary departure was exceeded 
significantly (Section 11 subs. 6 first sentence of the Residence Act).

Other Yes An entry ban may be ordered upon discretion if a subsequent or 
secondary application was repeatedly rejected as inadmissible.
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Germany during the allotted period, a ban on entry and resi-
dence may be imposed against him or her (Section 11 subs. 6 
first sentence of the Residence Act). That means that in this 
case, even persons who have voluntarily left Germany may 
be subject to an entry ban (BAMF 2016). An additional ban 
on entry and residence may be imposed if the asylum appli-
cation of a person from a safe country of origin was rejected 
as manifestly unfounded or if a secondary or subsequent ap-
plication has repeatedly not led to a follow-up asylum pro-
cedure (Section 11 subs. 7 first sentence nos. 1 and 2 of the 
Residence Act). This option was introduced in 2015 (BAMF 
2016). The measure aimed “to reduce the number of asylum 
applications from nationals of the safe countries of origin 
in the western Balkans, as such applications are rejected as 
manifestly unfounded ex officio” (EMN/BAMF 2016a: 47).

9.2.1	 Responsibility for ordering and implementing 
entry bans

If the Federal Office for Migration and Refugees rejects an 
asylum application, it also decides on the length of the entry 
ban. The foreigners authorities are then responsible for en-
forcing it. If the asylum application of an applicant from a 
safe country of origin is rejected as manifestly unfounded 
or if no second or subsequent procedure is conducted, the 
Federal Office for Migration and Refugees itself will order 
the ban on entry and residence. 

9.2.2	 Length of entry bans

Table 9 provides an overview of the length of entry bans ac-
cording to the grounds for imposing them. The exact length 
of the entry ban is determined by the competent authority 
at its discretion (Section 11 subs. 3 first sentence of the Resi-
dence Act). The decision shall take into account the reasons 
presented by the affected person at the hearing (see Chap-
ter 7.2.1). In general, a ban on entry and residence may be 
imposed for a maximum of five years (Section 11 subs. 3 
second sentence of the Residence Act). It is usually imposed 
for 30 months if an asylum application was rejected and for 
36 months if a subsequent or secondary application was re-
jected. However, these are merely guidelines from which the 
authorities can deviate in individual cases. If an asylum ap-
plication is rejected as manifestly unfounded, the maximum 
length of the additional entry ban is usually one year if it is 
imposed for the first time (Section 11 subs. 1 fifth sentence 
of the Residence Act). For repeat impositions or if a second-
ary or subsequent procedure is repeatedly not initiated, the 
maximum period is three years (Section 11 subs. 7 sixth sen-
tence of the Residence Act). If certain circumstances of the 
case call for particular protection, the length of the entry 
ban may be shortened at the discretion of the competent 
authority. This can be the case if imposing an entry ban over 
a long period of time would mean un undue hardship - for 
example if family members of the affected person reside in 

Table 9: 	 Overview of bans on entry and residence

Situation Maximum length Exceptions/discretion Legal basis

Departure not within the allotted 
period

Max. 1 year for the first 
time; afterwards max. 
3 years

At the discretion of the foreigners 
authority; not imposed if a 
person’s departure was hindered 
by circumstances beyond his or her 
control or if the departure period was 
only exceeded insignificantly; 

Section 11 subs. 6 of the 
Residence Act

Asylum application rejected as 
manifestly unfounded

Max. 1 year for the first 
time; afterwards max. 
3 years

May be lifted or shortened at the 
authorities’ discretion (Section 11 
subs. 4 of the Residence Act). This 
entry ban is ordered in addition to the 
ban on entry and residence pursuant 
to Section 11 subs. 1 of the Residence 
Act.

Section 11 subs. 7 first 
sentence no. 1 of the 
Residence Act

Subsequent or secondary application 
repeatedly rejected as inadmissible

Max. 3 years May be lifted or shortened at the 
authorities’ discretion (Section 11 
subs. 4 of the Residence Act)

Section 11 subs. 7 first 
sentence no. 2 of the 
Residence Act

Expulsion, removal Max. 5 years May be lifted or shortened at the 
authorities’ discretion (Section 11 
subs. 4 of the Residence Act)

Section 11 subs. 3 first and 
second sentences of the 
Residence Act

Expulsion after sentence for a criminal 
offence

Max. 10 years May be lifted or shortened at the 
authorities’ discretion (Section 11 
subs. 4 of the Residence Act)

Section 11 subs. 3 second 
and third sentences of the 
Residence Act

Serious threat to public security and 
order

Max. 10 years May be lifted or shortened at the 
authorities’ discretion (Section 11 
subs. 4 of the Residence Act)

Section 11 subs. 3 second 
and third sentences of the 
Residence Act

Expulsion on the grounds of a crime 
against peace, a war crime or a 
crime against humanity; removal 
order pursuant to Section 58a of the 
Residence Act

No time limit Supreme Land authority may permit 
exceptions in individual cases

Section 11 subs. 5 of the 
Residence Act
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Germany or if the person has the right of care and custody 
for a minor residing in Germany or in case of unaccompa-
nied minors or elderly people.

If a person was expelled on the grounds of a criminal con-
viction or if s/he represents a serious threat to public secu-
rity and order, the maximum length may be exceeded (Sec-
tion 11 subs. 3 second sentence of the Residence Act); in this 
case, the maximum length should be ten years (Section 11 
subs. 3 fourth sentence of the Residence Act). This applies, 
for example, if a person was sentenced for criminal offences, 
is a member of a terrorist association or has publicly incited 
to violence (see Section 54 of the Residence Act). In case of 
a removal order or a crime against peace, a war crime or a 
crime against humanity, no time limit will be applied as a 
rule (Section 11 subs. 5 of the Residence Act). 

9.2.3	 Entry into force and enforcement of entry bans

The ban on entry and residence pursuant to section  11 
subs. 1 of the Residence Act takes effect by law as soon as 
the third-country national is removed or leaves Germany 
due to an expulsion. Therefore, the ban does not need to be 
ordered explicitly (for example in a rejection of an asylum 
application); only the time limit must be set. If the irregu-
lar stay is detected only upon exit from Germany, no entry 
ban is imposed, as no return decision is usually issued (see 
Chapter 3.2.5). However, if an additional ban on entry and 
residence is imposed because an asylum application was re-
jected as manifestly unfounded or because a subsequent or 
secondary application failed repeatedly, the ban will enter 
into force as soon as the decision in the asylum procedure 
becomes valid (Section 17 subs. 7 second sentence of the 
Residence Act). Its validity will not depend on the person’s 
having voluntarily left the country. 

9.2.4	 Entry in the Schengen Information System

Entry bans imposed on the grounds of public security and 
order or national security must be entered into the Schen-
gen Information System (SIS) by the Schengen Member 
States. If entry bans are imposed due to an expulsion, re-
fusal of entry or removal, the Member States may make an 
entry, but are not obliged to do so (Art. 24 par. 2 and 3 of the 
SIS II Regulation50). All bans on entry and residence imposed 
by German authorities are entered into the SIS. There is no 
entry in the passport of the person who is obliged to leave 
the country (BAMF 2016). The persons concerned are also 
entered in the German police information system INPOL 
and in the Central Register of Foreigners. The entry is usually 
ordered by the competent foreigners authority and made by 
the competent Land Office of Criminal Police. 

9.2.5	 Consequences of an entry ban

A ban on entry and residence means that the person against 
whom it was imposed may not enter Germany and may not 
be issued with a residence title (Section 11 subs. 1 of the 
Residence Act). If s/he nevertheless enters Germany, this is 
classified as unlawful entry (Section 14 subs. 1 no. 3 of the 
Residence Act). However, there is one exception: the granted 
temporary entrance (Section 11 subs. 8 of the Residence Act), 
which allows the person concerned to enter Germany as an 
exception and for a short stay if his or her presence is re-
quired for compelling reasons or if the refusal of permis-
sion would constitute undue hardship. The breach of an 
entry ban is a criminal offence which may be punished by 
up to three year’s imprisonment or a fine; the attempt is 
equally punishable (Section 95 subs. 2 no. 1 and subs. 3 of 
the Residence Act).

50	 Regulation (EC) No. 1987/2006 of the European Parliamend 
and of the Council of 20 December 2006 on the establishment, 
operation and use of the second generation Schengen Informa-
tion System (SIS II).

Table 10: 	 Practical challenges concerning the implementation of entry bans

Challenges in connection with entry bans Yes/No/In some cases Reasons 

Compliance with entry bans on the part of the third-
country national concerned

In some cases �� Use of fake or false documents for entry 

�� It is not always detectable if entry takes place via a 
Schengen border (EMN 2014)

Monitoring of the compliance with entry bans In some cases �� Beginning of the period of validity difficult to set if 
there is no proof of departure (e.g. spontaneous vol-
untary departure without notification; no surrender 
of border crossing certificate)

Cooperation with other Member States in the 
implementation of entry bans

In some cases �� Non-entry of entry bans in SIS by other Schengen 
states

Cooperation with the country of origin in the 
implementation of entry bans

No
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Conclusion 10

The impact and importance of European provisions for 
German return policy

Depending on the area of policy, the Return Directive had 
different impacts on German return policy. Key changes 
took place concerning the period for voluntary return, the 
definition of a “risk of absconding”, in particular with re-
gard to ordering detention, the implementation of detention 
and the provisions governing entry bans. In contrast, no or 
only minor amendments were required concerning the issu-
ance of the return decision or removal warning, legal rem-
edies and the treatment of vulnerable persons or persons 
with health issues. Several of the most important changes 
in practice occurred only after the implementation of the 
Directive and stem from European or national judgments, 
in particular in the area of detention to secure removal and 
entry bans. Moreover, the use of EU travel documents has 
risen since 2015, even though such documents are so far 
used only for a few countries. The comparison of the Com-
mission Recommendations and the national provisions in 
Germany has shown that in some areas, the European Com-
mission recommends a more restrictive approach than the 
one currently pursued by Germany. In other areas, the rec-
ommendations are already in line with the current provi-
sions, for example as regards the merger of removal warn-
ings and authorities’ decisions about an obligation to leave.

In the area of return promotion and voluntary returns, Eu-
ropean law does not have a major impact on German return 
policy. In contrast, there are more detailed European pro-
visions for forced returns and detention to secure removal, 
which restrict the leeway for individual national provisions. 
Moreover, the implementation of European provisions on 
return is shaped by Germany’s federal structure, given that 
the Länder are responsible for the organisation of remov-
als and detention. Administrative practices may vary con-
siderably between the Länder and the individual foreigners 
authorities, even though there is a uniform European and 
national legal framework.
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Table 11: 	 Persons held in detention 2012–2015 –1 January to 31 December of each year2

  2012 2013 2014 2015 2

  Men Women < 181 Total Men Women < 181 Total Men Women < 181 Total Men Women < 181 Total

Baden-Württemberg12 437 17 k.A. 10 454 508 17 k.A. 10 525 73 0 0 73 30 1 0 31 2

Bavaria 1047 59 28 1134 974 55 9 1038 445 44 1 490 132 14 0 146 2

Berlin 298 27 1 326 202 19 0 221 314 34 1 349 146 7 0 153 2

Brandenburg 296 43 1 340 187 48 0 235 90 12 0 102 19 1 0 20 2

Bremen 25 2 1 28 12 1 0 13 9 0 0 9 4 0 0 4 2

Hamburg13 149 0 0 149 116 0 0 116 78 2 0 80 3 0 0 3

Hesse 9 503 27 k.A. 530 426 15 k.A. 441 153 9 k.A. 162 50 1 k.A. 51 2

Mecklenburg- 
Western Pomerania 3

57 0 3 60 84 0 2 86 12 0 0 12 k. A. k.A. k.A. k. A. 

Lower Saxony 265 13 0 278 153 10 0 163 149 9 0 158 93 1 0 94 2

North Rhine-Westphalia 4, 5 1297 111 k.A. 9 1408 1096 97 k.A. 9 1193 390 34 k.A. 9 424 64 1 0 65

Rhineland-Palatinate 112 10 1 123 30 1 0 31 30 1 0 31 16 0 0 16 2

Saarland 26 3 0 29 7 1 0 8 7 1 0 8 0 1 0 1 2

Saxony 6 195 24 k.A. 219 173 8 k.A. 181 0 0 0 0 0 0 0 0

Saxony-Anhalt14 60 3 0 63 60 3 0 63 55 4 0 59 42 0 0 42 2

Schleswig Holstein 7 307 0 7 314 251 0 5 256 97 0 0 97 1 8 0 0 0

Thuringia 11 20 k.A. k.A. 20 21 k.A. k.A. 21 3 k.A. k.A. 3 0 0 0 0 2

Total 5094 339 42 5475 4300 275 16 4591 1905 150 2 2057 599 27 0 626
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1 	 No differentiation between male and female minors; only adults are counted as men and women. In addition, the available figures do not differentiate between unaccompanied and accompanied minors. However, 
unaccompanied minors are currently not removed from any of the Länder (see Chapter 8.2.2).

2 	 2015: Baden-Württemberg, Berlin, Brandenburg, Bremen, Hesse, Mecklenburg-Western Pomerania, Lower Saxony, Rhineland-Palatinate, Saarland, Saxony-Anhalt and Thuringia: until 31 May 2015. Bavaria: until 
23 July 2015.

3 	 Last detention date at Bützow: 25 February 2014. The figures for 2014 only refer to the period up to this date.
4 	 Figures for North Rhine-Westphalia include detainees kept in detention on behalf of other Länder and the Federal Police. These detainees may be included in the figures for other Länder, too.
5 	 Figures for 2015 only refer to the period from 15 May 2015 until 30 June 2015 and to the specialised detention facility at Büren. Between the shutdown of the prison at Büren on 25 July 2014 and the opening of the 

specialised detention facility on 15 May 2015, 165 detainees were accommodated in other Länder.
6 	 The figures for Saxony refer to 31 December 2012 and 31 December 2013, respectively. Detention has not been executed in Saxony since January 2014.
7 	 The figures for Schleswig-Holstein include the number of detainees in the specialised detention facility at Rendsburg, which, until 1 November 2014, only held male detainees older than 16, and Dublin cases. For the 

latter, the figures differ by 10 persons (for 2012) and 2 persons (for 2013) in the Bundestag document quoted above; the differences are not explained. 
8 	 Person accommodated at Eisenhüttenstadt (Brandenburg).
9 	 Minors are not captured separately, but included in the figures for male and female adults.
10 	 The figures for Baden-Württemberg were not broken down by age groups in 2012 and 2013. Any detained minors are therefore included in the figures for male and female adults.
11 	 Thuringia stopped the execution of detention as of 17 July 2014; since then, any detainees are accommodated at Eisenhüttenstadt (Brandenburg). The figures only refer to detentions in Thuringia before 17 July 2014.
12 	 Until July 2014, male detainees were accommodated at a specialised detention facility on the grounds of the prison at Mannheim in Baden-Württemberg. Since November 2013, detention to secure removal has been 

executed at the central Land detention facility for asylum seekers and persons obliged to leave the country (CEFAA) at Ingelheim (Rhineland-Palatinate) and in rare exceptions at specialised detention facilities in 
North Rhine-Westphalia and Bavaria. The figures cover detainees at regular prisons and at specialised detention facilities. The statistics for detainees awaiting removal at the regular prison are based on the number 
of detainees removed or released during the year from regular prisons in Baden-Württemberg. 

13 	 Figures for the period until 24 July 2014 refer only to male adult detainees awaiting removal in Hamburg. Women were accommodated at Eisenhüttenstadt (Brandenburg) during this period.
14 	 No figures on Dublin cases for 2012.

Source: Deutscher Bundestag 2016b: 10 et seq.
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